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DISTRICT OF NEW JERSEY TO WIT: 


ethene BE IT REMEMBERED, That on the fourth day of December, 
§ SEAL. § in the forty-seventh year of the independence of the United States 
of America Anno Domini 1822, Witu1am Grirrita of the said 
Sarre, district, hath deposited in this office the title of a book the right 
whereof he claims as author, in the words following, to wit : 


«¢ Annua! Law Register of the United States. By William Griffith, Counsellor 
at Law. Vol. III.” 


In conformity to an act of the Canttéss bf the Dnited States, entitled * An act 
for the encouragement of learning bf sbuning athe copies of maps, charts, and 
books, to the authors and proprieto f such’ cbples during the times therein men- 
tioned.” And also to the act, on ahd act supplementary to an act entitled 
* An act for the encouragement of learning, by securing the copies of m aps, charts, 
and books, to the authors and proprietors of such copies during the times therein 
mentioned,’ and extending the benefits thereof to the arts of designing 


g, engraving 
and etching historical and other prints.” 


WILLIAM PENNINGTON, 
Clerk of the District of New-Jersey 


a 


D. Allinson, Printer. 
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ADVERTISEMENT. 








The states comprised in this III. Vou. are, 


VERMONT, commencing at page 1| VIRGINIA, . «. «© «+ + S10 
New Hampsnire,. . . 29] On10o, - «. + -« « + 386 
ConnECTICUT,. . . «+ 58] Uthmvors, . .« - « « 410 
Ruove Isuanp, . . . 90| GEoRGEA, . ~ + «© « 428 
CO i) ee a ll a 
NortH CARronina, ~ .» 194] MassacwusETTs, . . . 474 
PENNSYLVANIA, ° «. . 234|Endingatpage . ° . 564 





It was my purpose to have prefixed to these volumes, some introduc- 
tory remarks, as a survey and comparative view of the most imporiant 
provisions wholly peculiar to certain states, or varying in essential par- 
ticulars from those in other states on subjects of regulation common to all: 
But in attempting an essay of this nature, I soon found, that it would re- 
quire much time for its completion, and more labour than my impaired 
health could at present sustain. 

Tt must be left to gentlemen, as occasion requires, or who from curiosity 
may wish to possess this information, to examine for themselves: Neat to 
the practical uses to which these compilations may be applied, nothing will 
more attract attention than these peculiarities, beside the various modifica- 
tions and diversities which exist en titles of law and municipal regulation, 
in some degree common to every state. 

I also intended here, to submit to my subscribers and the publick, certain 
considerations connected with the design and continuance of the Law Re- 
sister, in a form somewhat more fitting than a mere prospectus or adver-~ 
tisement allows. 

But having issued a Notice relative to these particular volumes, in 
which under the * General Note,’ I have iuserted in substance what it was 
my intention to say, I refer the reader to that nolice. Jt sullows this ad- 
vertisement, and in the form it was published: Alihough xot altogether 
appropriate as an ** Introduction” it will, I hope, convey all thal is mate- 
rial for me to announce at this time. 











iv 


Ai the end of Vol. 1V, will be found: such corrections and additions, as 
have been suggested to me by the gentlemen who furnished the matter of the 
several states after they had received a printed copy. These will be in such 
form as to admit of being connected in binding up, with the principal article. 

After so much trouble already encountered by them, it is not to be expec- 
ted that the contributors of what is now to be published, will extend it. | 
But should they or any other gentlemen do me the favour to note omissions 7 
or mistakes, they shali be carefully set right in a future number. j 

Ti will be perceived, that the Territories of the U. States, Michigan, 
Arkansaw, Florida and the district of Columbia, are not noticed. 

Conceiving them as more properly belonging to the “Federal System,” a 
notice of their laws and regulations is deferred, and will be attached tothe © 
1st and 2d volumes of the Register. : 4 

Notwithstanding all possible care, some errors of the press and inthe | 
transcription of such an immense body of MS. have occurred; they are 
however I believe, not material, and will be attributed to the intrinsic dif- 


ficulties attending a first impression from manuscript. ' 
Wm. GRIFFITH. 
New Jersey, City of Burlington, Ny 


December 1822. 
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work, will soon be published. 


N. Jersey, Burtineton, Novy. 23, 1822. 


ANNUAL, 


LAW REGISTER OF THE UNITED STATES. 


Vols. 3d. & Ath. for 1821,2. 


THE Editor informs the Publick, that Two volumes of this annual 


Under the title, of ** State Laws and Regulations, &c.”’ they will 
comprise a great body of information separately compiled for the 


SratEs of, 
1. ALABAMA — 
2. CONNECTICUT 
3. DELAWARE 
4. GEORGIA 
5. INDIANA 
6. ILLINOIS 
7. KENTUCKY 
§. LOUISIANA 
9. MAINE 
10. MARYLAND 
11. MASSACHUSETTS 
12. MISSISSIPPI 





18. MISSOURI 

14. MEW HAMPSHIRE 
15. MEW JERSEY 

16. NEW YORK 

17. NORTH CAROLINA 
i8. OHIO 

19. PENNSYLVANIA 
20. RHODE ISLAND 
21. SOUTH CAROLINA 
22. TENNESSEE 

23. VIRGINIA 

24. VERMONT 


CONTENTS. 


The SUBJECTS treated ofin each state, are 
the following, 

I. STATE OFFICERS, 

And officers of‘the U. States, connected with 
the judicial department, and some others; their 
names, residence, titles, tenure of office, mode of 
appointment, salaries, Kc. 

If. THE TIMES AND PLACES 

Of holding the several circuit and district courts, 
of the U. States; the states composing each cir- 
cuit, and the names of the judges of the supreme 
eourt, and of the district judges, who preside in 
each. 

Ill. THE SEAT OF GOVERNMENT, 

And the “Times OF THE MEETING of the /- 
gislature,” in each state. 

1V. Of ATTORNIES & COUNSELLORS, 
in each state : 

On what zerms of previous study, examination, 
&e. and by whom admitted ; and how, from other 
States, &c. with the * constitutions” of certain as- 
sociations of the dar ; and incidental notes and ob- 
servations. 

Vv. LAWS AND LAW BOOKS, 
of each state. 
STaTuTEs: an account of the prior and latest 





editions ; the periods they comprise, and how ci- 
ted ; the public laws in pamphlets since, and how 
obtained. 

Diersts and abridgments of state laws ex- 
tant: the periods they contain; and others pre- 
paring. 

State Reports: (and also, of the circuit and 
district courts of the U. States,) chronologically 
arranged; with their titles at large; the periods 
comprised in each volume ; the times of publica- 
tion and names of the reporters, 


TRreEaTIseEs on the law, and practice of the law; 
or applicable te particular officers and jurisdic- 
tions ; or on particular subjects, as conveyancing, 
mercantile forms &c.; chronologically arranged, 
with their titles and contents fully stated ; times 
of publication, and names of the authors or com- 
pilers : 


The catalogue of each state, accompanied with 
explanatory notes: The whole presenting 2 com- 
prehensive view of (domestic) law books in the 
U. States, from the earliest times to the year 
1822, inclusive; with some notices of foreign books; 
periodical miscellanies, and law collections in the 
U. States, and of works in preparation. 
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VI. COURTS OF LAW AND EQUITY 

of the several states : 

Containing their names; style of the judges; 
extent of territorial jurisdiction; general and 
peculiar organization ; the jurisdiction, origi- 
nal, exclusive, concurrent, or appellate, of 
each; and over what subjects, civil and criminal 
respectively; and the methods of carrying up 
causes by appeal, error, certiorari, motion and 
notice &e.; with various information relative to 
this important title. 

Together, with the ruEs of the several supe- 
riour courts of common law and equity in each 
state ; carefully revised, arranged in order of 
time, and numbered in arithmetical progression ; 
with an alphabetical and synoptical Inpwx to 
their contents, respectively ; and notes; present- 
ing a great body of useful, and many peculiar re- 
gulations of practice. (1) 


VIL OF CONVEYANCES, 
in the several states. 


ReqvuisiTEs of: most usual deed; possession how 
passed; technical words in, if necessary ; rules of 
construction and operation ; subscribing witnesses, 
when required and the number; sealing, when 
necessary ; and other requisites to the formal per- 
fection of instruments, for the alienation of es- 
tates. 

Recorpine of deeds, mortgages Kc. ; necessa- 
ry or not between the parties and their heirs ; 
subsequent purchasers, mortgagees, &c., their pri- 
ority against unrecorded deeds; notice of a prior 
unrecorded conveyance, effect of. 

Enritiine a deed to record: “ acknowledg- 
ment” by the granters, or “ proof” by witnesses 
for that purpose ; courts and offcersin each state, 
authorised to take acknowledgements or proofs : 
Forms of certificates of acknowledgments by the 
parties, and of proof by witnesses in court, or be- 





(1) ZL would particularly direct the attention 
of the bench and bar in the U. S. to the head of 
“ Taw Books” and of “Rules of Court.” Lit- 
tle is hitherto known of the vast extent of the 
Jirst, and how deficient our libraries are, in di- 
gests and werks of great merit, and specially 
adapted to disseminate not only state law, 
but legal information of every kind ; and more 
useful, as they come nearer to our peculiar prac- 
tice and subjects which occasion legal contro- 
wersy, than foreign treatises and reports. Ata 
small expense, gentlemen might possess them- 
selves of*the latest digests, of the Statutes and 
Compendiums of practical law in each state : 

Als to “Cases” they are now ably repor ted, and 
the decisions themselves will be found in many 
states of a very high character, and Surnishing 
expositions on almost every question of law 
which can arise; and on subjects common to 
every state. 





i 

fore officers out of court ; drawn pursuant to the 
laws respecting them, and at full length. Drrxc- 
TIONS ; respecting the certificate ; seal of the offi- 
cer or court to it, when necessary ; subscription 
of the names of grantors on acknowledgment, or 
of the witnesses on proof, required or not ; affir- 
mations, how taken: Granrors or mortgagors, 
in other states; what officers or courts there, 
may take the acknowledgment or proof; certifi- 
cate of, how authenticated, as taken by the pro- 
per officer, &e. 

Grantors &c. in foreign countries ; what pro- 
vision for taking the acknowledgment or proof, 
in such cases. 

GRANTOR or witnesses, dead, removed from the 
state, or not to be heard of; what provision for 
secondary proof, as by hand writing &c. 

Copies of deeds, &e. by whom, how, and at 
what office exemplified; evidence on trial, in 


what cases; and when the original must be pro- 
duced. 


Priority ; by recording of deeds, mortgagrs 
&e., of real and personal property, in the several 
states; times respectively allowed after execu- 
tion, for this purpose. 

MARRIED women; their competency to con- 
vey, devise Xe. in the respective states. 

JoIniInG in the deed with the husband, when 
required ; private examination of the feme, when 
necessary ; what officers and courts, authorised to 
take their acknowledgments and examinations, in 
and out of the state : 

Forms, of certificates at large, drawn pursuant 
to the laws of each state; with directions in all 
cases, either where they convey their own estates, 
or relinquish dower : 

The whole accompanied with notes, critical and 
explanatory : Containing whatever is necessary 
to be known by the citizens in each state in re- 
spect of their own laws, or of the laws of the se- 





English books now, are almost a dead expense 
to the bar; a bale of reports will scarcely fur- 
nish an important case—here. 

As to * Rules of Court,” those of the higher 
tribunals will with a few exceptions be found 
in these Volumes. They have been revised with 
some care, andin form and connection I hope, 
not a little improved, accompanied with indexes. 
A reference to the. ** Rules in the state of New 
York” for example, will afford some view of the 
improvement I allude to. But itis to the jurist 
and lawyer, to whom I recommend the perusal of 
these peculiar codes. They show the result of the 
combined wisdom and ingenuity of men versed 
in law and its obliquities, for a century past, 
to supply the defects of levislative regulation, 
and counteract the “laws delay.” They will 


suggest many useful regulations, and though 
nene may pretend to be without defect, yet from 
the whole, might be framed more perfect systems. 

















veral states, on this important head, relative to the 
formal execution and recording &c. of convey- 
ances. 


Vill. JUDGMENTS, AND EXECUTIONS, 
in the several states. 


Lien of, against the alienation of the debtor, of 
real or personal property, when it commences. 

Creditors, priority among, upon judgments and 
executious, how determined in respect of real 
or personal estate. 

Lien of judgments, on after acquired estate ; 
and of attachment, by the peculiar laws of the 
New England states. 

Different kinds of execution in the several 
states; and effect of judgments and executions, 
beyond the territorial limits of the court, in the 
sume state. Sale of real and personal estate on 
executions ; regulations concerning conveyance by 
the ojicer, how made; irregular or fraudulent 
sale, relief against, summary or what authorised. 

Stop Laws, or enactments in the several 
states, tending to delay execution, or to impair, 
or defeat the remedy of creditors; carefully de- 
tailed according to existing laws. 

Judgments by confession, in or out of court; 
before or after debt due ; prohibited wholly; or to 
what extent allowed and modified in the several 
states. Judgments reversed aiter sale of the pro- 
perty ; the debtors remedy. 

The Ca. Sa.in what cases allowed; how re- 
stricted in regard to persons, and amount. 

Effects, exempted from execution. 

With notes, references to, and abstracts of state 
enactments and judicial opinions. Exhibiting, 
an extensive outline of state law and regulation 
on the subjects embraced under this title. 


Ix. INSOLVENT LAWS, 
of the several states. 


Persons entitled to the bevefit of; exceptions ; 
actual imprisonment necessary, or when not; 
methods of application ; determined by court or 
jury; notice to creditors; time required to ob- 
tain a discharge ; disposition of property surren- 
dered; effeet of discharge, as to the person or 
debt; peculiar enactments &c. presenting a gen- 
eral view of the existing law on this subject, in 
the several states, with notes &c. 


X. WILLS ; 


Alienation by, in the different states; how re- 
strained ; formalities of execution to pass * real’’ 
estate, in respect of witnesses, co-attestation, 
signing &e. 

Revocation of wills of land, what sufficient : 
statute of frauds and perjuries, how far the rule : 

Probate before what officer or court; manner 
of proving where no contest; how if contested ; 
effect of probate or rejection, in respect to the 


L 3] 


Will of ** personal” estate ; formalities of exe- 
cution, what required ; revocation ot, what; pro- 
bate, how and before whom; will and inventory, 
where deposited or recorded ; office copies by 
whom and how certified; when evidence on 
trial : 

Proved in other states or foreign countries, 
effect of; copier how authenticated ; evidence, in 
what cases : 

Ex’ors and adm’rs, in “ another” state; suits 
by, if allowed, or how to enable themselves to 
sue : 

Peculiar statute provisions; unborn children ; 
implied revocations by marriage and issue ; after 
acquired land &: Comprehending a general and 
practical outline, of the existing law in each state, 
respecting the execution Xe, of wills and testa- 
ments, with some notes and decisions. 


XI. DESCENTS ; 


the law of—in the several states: 


Lineal, descending or ascending, how regula- 
ted ; to the half blood, how; and among colla- 
teral relations : . 

The numerous laws in some states, and prolix 
enactments in others, on this difficult, complex 
and important subject, being carefully reviewed ; 
the order of succession in each reduced and sta- 
ted briefly, under distinct numerical divisions; 
also, various incidental and additional matter re- 
lative to propinquity ; representation ; advance- 
ment; aljenage; bastards &c ; with notes. 


XII. DISTRIBUTION ; 
of the personalty of intestates, in the several 
states. 


To the widow, children and lineal descend- 
ants ; to ascendants; and among collateral rela- 
tions ; 22 and 23 Car. ii. c. 10. and 29 C. ii. ce. 30. 
how far adopted: Zovether, with peculiar en- 
actments in each state, and relative to various 
subjects of administration ; exhibiting the existing 
law of the several states, as deduced from their 
statutes. 


XU. ENTAILS. 

The law of entails, as variously modified in 
the several states; with references to, and ab- 
stracts from state laws, directing the manner of 
barring the entail, by conveyance or otherwise. 


XIV. DOWER. 


The law of, as existing in the several states ; 
election of the widow, in case of testamentary 
provision ; peculiar enactments relative to the 
widow ; methods of recovering and barring dow- 
er &c; with motes and directions. 


XV. CURTESY: 


The law of, «s existing and modified in the se- 





heir or devisee of the land: 


veral states. 











XVI. LIMITATION OF SUITS: 


Times of, as prescribed, for real or personal 
property, in the several states; savings, to citi- 
zens and non-residents; peculiar enactments; 
points adjudged; notes &e: Containing various 
information, under this important head of state 
law. 

XVII. TAXES : 

Sale of lands for, in the several states; gener- 
al regulations ; notice ; time and terms of redemp- 
tion ; vesting in the state ; advice to non-residents; 
abstracts of laws, decisions, notes &c ; principally 
for the use of persons owning lands, in other 
states than where they dwell. 


XVIII. ADMINISTRA TION : 
(administrators. ) 


Right to, how regulated in the several states ; 
when and by whom granted ; Security; duties of ; 
accounting; 31. Ed. ii. c. 11, 21. Hf. viii. c. 5. in 
force, or how modified ; peculiar laws ; notes &e. 

XIX. ALIENS : 

Their disabilities, and privileges, in respect to 
holding and disposing of estates, under the exist- 
ing laws of the severai states. 


XX. ALLUVION: 
The law respecting it, in the several states. 


a 
XXL ANTINUPTIAL CHILDREN : 
Legitimated, by after marriage, or not ; pecu- 
liar laws of the several states. 


XXII ATTACHMENT : 
Against non-residents, and absconding dedtors; 


provisions, in the several states &c. 


XXII. BAIL. 
Laws respecting, in the several states. 


XXIV. BARON AND FEME: 
Rights of, respectively; regulated by the law of 
England, or how modified in the several states. 


XXV. BASTARDS: 


Under common law disabilities or not ; peculi- 
ar laws &c, in the several states, 


XXVI. BILLS OF EXCHANGE AND 
PROMISSORY NOTES. 

Regulated by the law of England, or how mod- 
ified ; demand; notice; protest; liability over ; 
damages on protest; peculiar enactments; deci- 
sions &c, in the several states; and notes: Ezx- 
hiditing extensive information, on this impor- 
tant branch of law, as variously modified in the 
several states. 


XXVII. BOOK ACCOUNTS : 


How recoverable: for what things furnished ; 
when evidence ; interest on ; peculiarlaws &c, in 
the several states. 
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XXVIII. CHOSES INACTION: 


Assignments of bonds &c.; assignees how to 
sue ; liability over, when, and on what conditions ; 
peculiar laws, in the several states, with notes &e. 


XXIX. DECREES IN CHANCERY : 


For money, how executed ; on foreclosure of 
mortgages; and in other cases; peculiar enact- 
ments &e, in the several states. 


XXX. DIVORCE: 


For what causes; by what court granted ; 
cause of, to arise in the state, or parties be resi- 
dent or not; peculiar laws and provisions con- 
cerning, in the several states. 


XXXL ENGLISH LAW-BOOKS ; 


Allowed to be read in the state courts, or not; 
or under what restrictions. 


XXXII. FISHERY: 


Rights to, in front of the soil ; peculiar laws 
of the several states Ke. 


XXXII. FRAUDULENT CONVEYANCES ; 


To defeat creditors and purchasers; 13 & 27 
El. ifin force ; peculiar enactments &e, in the 
several states. 


XXXIV. FRAUDS : 
Stat. 29. C. ii. c. 3. adopted, or to what extent; 
peculiar laws in the several states. 
XXXV. GUARDIANSHIP : (Guardians. ) 


Who entitled; appointed by will or deed; by 
what court granted; their powers and duties; 
accounting ; peculiar laws &c; in each state ; 
notes Ke. 


XXXVI. INSOLVENT ESTATES; 
of deceased persons : 


Creditors paid pro rata or not; how settled; 
peculiar enactments &c, in the several states. 


XXXVII. INTEREST : 
Regulations, concerning, in the several states. 


XXXVIII. JOINT-TENANCY 
in lands : 


As at common law; or how modified, in the 
several states; notes &c. 


XXXIX. LANDLORD AND TENANT: 


Distress for rent, allowed or not; peculiar en- 
actments Ke, in the several states. 


XL. LIFE ESTATES : 


Tenants for, their rights and liabilities; regu- 
lated by common law, or how modified; waste; 
peculiar enactments Xe, in the several states. 
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JSrom whieh, are annexed. 


XLI. PAYMENT OF DEBTS BY EX’RS 
AND ADM’RS. 


Order and priority of; pro rata. when; con- 
fessing judgments; sale of effects and lands; and 
pecuiar laws and regulations in the several 
states ; notes Xe. 


XLII. POWERS OF ATTORNEY: 


Made in other states, or foreign parts ; how to 
be executed and authenticated, to be effectual in 
the several states. 


XLIIL PUBLICK OR PROPRIETARY 
LANDS : 


If any for sale; prices; how applied for &c, 
in the several states. 


XLIV. SEALING OR NOT: 


Effect and operation of, in respect of the instru- 
ment; if common law governs; or how changed; 
serolls, equivalent to wax; peculiar laws &c, in 
the several states. 


XLV. SET-OFF: 
How regulated, inthe sevcral states. 


XLVI. TRUSTS: 
Law of England received, or how modified, 
in the several states. 


XLVIL. USES: 


Stat 27. H. viii. c. 10. adopted, or what simi- 
lar provisions, in the several states. 


XLVI. USURY: 


Penalties of, and peculiar laws respecting, in 
the several states. 


PARTICULAR NOTICE. 


The above mentioned 3d and 4th volumes of the 
Law Register, will be followed by the 1st and 2d, 
comprehending the “ Federal System,” and the 
particulars falling under that title, as mentioned 
én the prospectus published Jan. 1, 1821; extracts 
The reasons for this 
anticipation, are stated in the note below. 

Each of the present Vouumes ( stitched _) will 
exceed 500 pages, printed on fine paper, ( royal. 
octavo, ) and with a new type.* There is a 
runmng title denoting the particular stute, and 
the paging 2s continued in one series through 
both; but the matter of each state, is printed by 
itself with a title page, and separable from the 
others in binding up, us may be convenient. 

The whole (except the appendix to each 
state, ) is arranged in the form of “ Question 
and Answer,” from No. 1. and proceeding in 


arithmetical order. A“ general Index” 
8 


* The quantity of maiter in the 2 volumes, 
will nearly equal 3 vols. of law reports, in com- 
mon octavo of the same number of pages each. 


* 









| is constructed, corresponding to the nutaber 
and contents of each question and answer; 
and as these are the same and numbered ulike 
in each state, this index serves for all. For ex- 
ample: Jt is desired to know, what “ Books of 
Reports” have been published in Vermont? By 
recurring to this index at “ Reports,” it will re- 
Jer to No. 14; and by turning to No. 14, the an- 
swer is given for that state; and at No. 14, 
(Virginia for instance and) in every other state, 
will be found an answer to the question respect- 
ing reports of cases adjudged in such other state. 
There is glso an index to the contents referring 
to the page throughout. Beside these, there iv 
to each appendix, a distinct alphabetical table of 
contents. 

Gentlemen in the different states who may de- 
sire to become subscribers to the Law Register, 
or to be furnished with these volumes only, will 
please tosignify their intention by aline (post paid) 
directed to * Mr. David Allinson, City of Burling- 
ton, New Jersey.” 

It would be the wish of the Editor, to deliver 
the present volumes to his numerous subseribers : 
But many of them are so widely apart and dis- 
tant from the place of publication, and the size 
of the books not admitting of carriage by mail, 








it 1s not deemed practicable to send them to every 
individual. The best expedient he can propose 
to subscribers (and others who may only desire 
these particular volumes) is, to designate some 
person or booksellerin any principal city or town, 
to whom they may be sent on their account. 

He suggests, the following places : 

On the Onto, Pittsburg, Cincinnati and Lou- 
isville : On the Misstsstep1, Watchez and New 
Orleans : On the ATLANTIC, or its rivers, at 
any place accessible to ship or steam boat naviga- 
tion. 

Notwithstanding this intemation, orders for 
conveyance in any other way, will be observed. 

An early attention on the part of gentlemen, 
who may feel any disposition to puironize or pos- 
sess this work, to the foregoing suggestion, will 
enable the editor to make arrangements for its 
punctual delivery, and tend to their mutual con- 
venience. 





The subjects of these volumes and the 
scope they fill, could leave no question of 
their value ¢/, in point of execution and mat- 
ter, they actually correspond with the repe 
resentation held ont in the table of contents. 

My own judgment on this, might perhaps 
be more impartial than at first view would 
be sunposed, for in reality I have nothing 
at stake. The authorship is not mine,and the 
very small portion of books which will be 
left after my subscribers are supplied, re- 
moves all apprehension of pecumary /os: 
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ih the disposition of that residue. I could 
wish however, to do justice to others; I 
mean the gentlemen who are the contributors 
of what is published. 

In this view, I hope it will be allowable for 
me to say, that the work as it progressed, 
was communicated to many competent judg- 
es, and I could subjoin as many testimonials 
in favour of it. 

I merely select out of the number, those 
which follow. They are from geutlemen 
only known to me, by their reputation and 
competency to decide. 


Extract of a letter from David Hoffman, 
Esq Professor of law in the University of Ma- 
ryland, 


“IT am much delighted with the work as 
far as it has progressed. It will be invalua- 
ble to the country at large, and to me it will 
prove a “pearl of great price.” 

Rich- 





Extract of a letter Jrom 
mond, Va. 

‘‘Let me congratulate you on your pro- 
gress, which far exceeds my utmost expecta- 
tions. I have examined the important heads 
of each of the numbers, as they came on : so 
far, your friends have every reason to be sat- 
isfied, and the publick ai large must acknowl- 
edge, that you have fulfilled your engage- 
ments to the letter.”(1) 





(1) J have taken the liberty to mention Pro- 


fessor Hoffman from the mere circumstance of ' 


his pudlick situation; but without his knowledge 


or sanction. The name of the other gentleman 


is with-held ; [know not why it should be; but 
have a faint recollection, though quite on ano- 
ther point, that I um under some restriction, 
which might reachin his opinion this case. 


GENERAL NOTE. 


At the time I announced to the public an out- 
line of my extensive undertaking (Jan. 1821.) I 
was well aware that many subjects connected with 
it, were of so detached and insulated a character, 
as not easily to be interwoven with the systematic 
scheme which I had delineated ; and yet were not 
only necessary to its completion, but really of 
more importance to the public, taken together, 
than any single part of it, and ought if practica- 
dle to be jirst executed. 

This will be easily comprehended, by a survey 
of the several titles and specifications in the pre- 
ceding table of the contents of the 2 volumes 
about to be published. 

I did not then however, entertain a thought, 
that any diligence could enable me to collect the 
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information 2” all these heads, from 24 sidtes, 
in the time it has been accomplished. 

But eventually to attain it, Ll immediately ad- 
dressed in a printed form, Questions, to gentle- 
men of the law in each state, (known to me for 
their experience and eminence at the bar) on all 
the subjects embraced in the several titles of the 
table above exhibited, und as there arranged. 

These questions in number, are 177, but in- 
cluding the particulars of each principal inter- 
rogation, amount to several hundred. They. 
were putina form so discriminated and precise 
as,if answered, the replies would afford all ne- 
cessary information. 

In uccomplishing this task, my correspondents 
had to review the whole body of the laws of their 
respective states, (compiled and in pamphlets) 
and from the nature of the information sought, 
were subjected to a process of inquiry rendered 
extremely difficult from the minuteness, no less 
than the extent of it. The difficulty of execu- 





tion wus not a litile increased, by the necessity 
they were under from the nature of this work, to 
confine themselves to limits compatible with its 
supposed design: On the one hand it was indis- 
pensable to avoid prolixity, and on the other a 
generality, which would convey indistinct views, 
and defeat the main object to be attained, wz ; 
“‘ information practically useful in every state,” 
on the points of inquiry. 

The pertormance of the several parts, will not 
be found in all respects equally full, or perhaps 
exact : Many circumstances connected with the 





personal situations of contributors, and differ- 
ent views of what I wished, will account jor this: 
I flatter myself however, that the profess:on and 
the publick will be satisfied: On my own part, 
I want terms in which to express my grateful 
feelings towards those gentlemen, whose grat- 
uitous labours have enabled me to publish se 


these questions ; local indeed to the particular 


common importance in every other. kmperfec- 
tion, from the nature of the case must exist ; 
it would have required a folio for each state, to 
remedy this ; and mistakes or omissions not un- 
frequently must have happened, from inherent 
or accidental causes, easily comprehended, and 
which I doubt not, will be as readily pardoned 





by allwho are competent to decide, upon the pe- 
| culiar difficulties attending so many minute de- 
| tails upon such a variety of subjects; and ail 

these, to be reduced to the most condensed limits, 
|and composed not unfrequently on a sudden, 
and from first impressions. While these answers 
| were preparing in the different states, and in a 
| course of transmission, 1 was employed on that 
| part of my work which falls under the head of the 
| ** Federal System,” (the particulars of which are 
| mentioned in the prospectus) and had nearly fin- 


great a body of information on the subjects of 


state, and of least consequence there; but of 
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shed the ist. vol. in Feb. last, (1822,) much of it 
being then printed. 

At this time, 1 had received a large portion of 
MS. from the severa! staies ; and it seemed to 
me of so much more immediate consequence to be 
made public, that I suspended what was begun» 
and commenced the preparation of that for the 
press, which will now appear in these volumes, 

The information they convey, was promised, 
and constitutes an interesting and perhaps as ex- 
tensively useful a section, as anyin the great and 
arduous scheme which I have projected. At 
some time, andin some form it must have been 
published, and I feel persuaded that when it ap- 
pears, all who take any concern in the subjects 
and success of the Law Register, will approve of 
my determination to give it the precedence.~ 

It appeared to me at first, practicable, to com- 
prise the whole in a single bgok, of so large a size 
and containing eo much matter ; but with all pos- 
sible compression and allowable reduction of the 
manuscripts received, it could scarcely be got into 
tmwo ; a fact which will create no surprise, when 
itis considered, that they containa * notice of 
the laws and regulations” of 24 states, on the va- 
rious subjects indicated in the table of contents, 
with much incidental matter, not strictly falling 
under that description. 

Thus much it seems incumbent on me to men- 
tion, at this time, in assigning the motives which 
induced me to deviate from the order of publish- 
ing, as laid down in the general syllabus of my 
design. 

The volumes of the Law Register about to be 
issued, consist of 24 books, (if they may be sa de- 
nominated,) viz: one for each state in the union ; | 
comprising in a practical form, a great body of | 
legal information, or incident to institutions and | 
the rights of persons and things in such state : 

From the nature af the subjects, and the man_| 
ner in which the materials were of necessity coi. 
lected, it is not equally complete in its parts, 
or systematick, in the whole; yet taken through- 
out, affords a view of judicial establishments, and 
particular law in each state, hitherto very litile | 
known, and no less striking from the novelty it 
exhibits, than for its obvious utility to all persons | 
who administer the law, or whose rights and pro- 
perty depend on its forms and execution in the 
several states. 

The “ Tanrx or ConTENTS” prefixed, exhibits 
avery brief and imperfect view of the matters 
which will be found in these books, or the la- 
bour employed by gentlemen who contributed the 
answers for each state, and I may add, of the 
compiler, in conforming them to his titles and be- 
stowing that uniform habit in which they now ap- 
pear, without altering the substance, and rarely 
venturing on any change of language. 

Lo protessional gentlemen, the compilation for 
the state in which they reside, may be supposed as 
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not likely to give them much information, or any 
considerable aid in the ordinary routine of their 
business and pructice. 

The editor however is not without a hope, that 
many imporiant parts of their state law and ie- 
gulations collected from numerous statutes, ori- 
ginal and supplemental, digested under appro- 
priate fitves «ad in a small compass, will afford to 
them and their students, many ficilivies. 

Such for example, as the law and forms re- 
specting conveyances; of jadgments and execu- 
tions; of wills and testaments ; of descents; dis- 
tribution of estates on intestacy; limitation of 


r suits; and the incidental matter connected with 


these titles. 

And as respects other individuals and officers, 
the instruction to be found in the compilement of 
any particular stave, cannot fail to be highly and 
generally useful, to the citizens of that state. 
But the great benefit to be derived from these va- 
lumes, to gentlemen who administer or practice 
the law, and other citizens, is the knowledge they 
communicate of laws and regulations in all oTHER 
parts of the union. 

In reference to adjoining states, as far as they 
respect the rights of property, and prescribe the 
forms essential to its transfer and security, @ 
knowledge of these, is ébviously necessary, as 
well to professional men as others, in such neigh- 
bouring districts ; and even in the most distant, 
such are the relations which subsist between dcbt- 
or and creditor, and result from other transac- 
tions among citizens of the several states, infinite 
ly diversified and daily occurring, that to hav: 
some acquaintance with their legul codes and 
thads of proceeding, would seem indispeii 

The law of “Conveyances and Mortgrure ; 
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of “Judgments andexeeutions;” of Insolvency,” 


of “Wills and Testaments ;’’ of “ Descents ;”” of 


/ 


“Distribution on intestacy:” of “Limitation of 
suits; ” of “ Taxes ;” of “ Notes and Bills 
of Exchange ;” of “ Assignments ;” and on 
the pre- 


ceding table of contents as it exists in the 


many other subjects (indicated in 


several states,) concerns or may concern many 
persons in every state, and ought to be unde 

stood not only by lawyers and judges, but all per 
sons extensively engaged in business, and con- 
cerned in lunded property held in their own 
right or under liens. 


In respect to many other titles, such as relate: 


to the **condition of the bar ;”’ the “statutes and 
law books of the severul stutes ;” the peculiar 
‘organization of courts and modes of administer- 
ing justice, in each:” the special “rules of prac 





(1) 4 gentleman who furnished answers to 
my questions in ** Kentucky” observes: “ thou- 
sunds have been lost in this state to merchants 


and others on the sea board andin other parts of 


the union, from ignorance of our jeculiar laws 
’ ’ ees OD 
respecting mercantile notes and paper securities. 
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tie in ail these cpurts;” and various other to- 
picks alluded to in the table, they more immedi- 
ately concern the legal profession, legislators, 
students of law und general readers ; and from 
their importance and immediate connection with 
legal studies and knowledge, cannot fail) in 
my opinion to impart both improvement and 
pleasure, to allliberul and inquisitive minds. 

J must be excused here, in adverting to the 
progress and continuance of this work. Inqui- 
ries have been made, “when the Law Register 
would appear ;” and gentlemen not acquainted 
with the extensive nature of my undertaking, 
have asked when “my book” would come out. In 
reply to the last inquiry, the answer will be found 
in the delineation of my original design as shown 
in the prospectus. It contemplates, not “a book,” 
but a series of books in the form of an annual 
compilation on the subjects of law, or connected 
with law, as there exhibited. 

In respect to the “ annual” appearance of the 
Law Register, the year elapsed for the first vo- 
lume: But in fact, one was ready within the 
time; yet as the subjects of it, viz: “ State 
Laws and Regulations,” could not be contained 
in a single volume, I deemed it more advisable to 
defer publication, until the whole on this branch 
was finished, which will now be accomplished, in 
two. 

Al word more on the “nature and design of 
the work.” This is fully stated in the pros- 
pectus ; and (in my judgment,) it differs essenti- 
ally in its character from books which have been 
published, and are publishing in the form of quar- 
terly law journals or magazines: Jt is more 
a law book, and systematic in its parts, and 
intended more directly to subserve the purposes 
of a lawyer’s office and business, and to assist 
individuals any way concerned in the execu- 
tion of law, and whose interests and situations 
daily call for a knowledge of tts essential forms. 

In stating thus much, it is far from my pur- 
pose as it would be disingentous (and fruitless 
aiso,) to detract from the merit and utility of 
other law publications, bearing any resemblance 
én name or objects to the Law Register. 

Magazines of the nature alluded to, are very 
properly made the repositories of more discursive 
juridical intelligence : They collect and give to 
the professsion and the publick at short intervals, 
essays on constitutional law ; on civil and penal 
reforms ; critical reviews and notices of for- 
eign and domestick law works; of recent tri- 
als and opinions at large of a peculiar or impor- 
tant character ; dissertations upon the con- 
stitution of legal codes, and the amendment of 
the law; upon the policy or right structure of 
particular branches of municipal regulation, 
such us relate to pauperism ; to bankruptcy, and 
rnsolvency; in short whatever regards if 1 may 
so call it * political jurisprudence.” They are 


also very properly made the vehicles of lighter 
and more attractive reading ; such as biographi- 
cal_ notices of eminent jurists or distinguished 
lawyers; and of the eloquence of the bur or the 
senate: It has been found on experience, that 
they cannot long sustain the \ouble character of 
combining general disquisitions and speculutive 
law literature and intelligence, with technical 
detail and digested compilements of positive en- 
action 


These latter, whatever be their merit, must of 


necessity be disjointed and soon lost smght of for 
practical purposes and daily application, amedst 
the voluminous pages and diversified matter of a 
general, miscellany, such as L allude to. Sucha 
one however, it cannot be doubted, must if well 
conducted, be in universal request. Whe pruc- 
tising members of the bar inthe U. S. amount 
to more than six thousand,(1) and when to 
these are added all those in judicial, legislative 
or executive depurtmenis to whom such a work 
must be officially useful, and to these again gen- 
eral readers, it would be disparaging to the 
country to suppose a periodical miscetluny of that 
description could fail of most ample support. 
The “Law Register” is however, wholly of a 
different character: It will be confined us original- 
ly proposed to an annual volume, embracing ali 
those titles of positive law and subjects connected 
with them, indicated in the prospectus, It is prin- 
cipally intended as a compendium of law and 
forms for the lawyer's office; and for the imme- 
diate use of men whatever stations they fill, or 
whatever interests they have at stake, who are 
seeking for law as it is, to direct and govern 
them in the practical performance of the duties 
they owe to themselves and to others ; and who, 
for these purposes may have at hand, such 
abridgments, indexes, and notices, as will ena- 
ble them in some degree to comprehend the vast 
concatenation of leyul institutions, provisions and 
adjudications in the U. S. But in addition to 
these, accompanied with such other information 
of amore general and miscellaneous description, 





(1) Ihave the names and places of residence 
of the gentlemen of the bar from 15 states in 
1821. In Maine, 217. Massachusetts, 521. NV. 
Hampshire, 204. Vermont, 220. Connecticut, 
273. New York, 1391. Wew Jersey, 134. Penn- 
sylvania, 417. Delaware, 32. .Maryland, 175. 
Virginia, 483. Kentucky, 307.. Ohio, 204. Geor- 
gia, 157. Louisiana, 106. Whole number in these 
4841. 

In the other 9 states, viz, R. Island, N. Car- 
olina, S. Carolina, Tennessee, Mississippi, Al- 
abama, Indiana, Illinois, Missouri, the estimated 
number at least 1000. 

The whole probable number in 1822, 6000. 

The judicial officers in the several States and 





Territories, cannot be less than 20 thousqnd? 
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cannot well be reduced to any exact classifica- 
‘on, and yet important, to the bar, to legislators 
and citizens. 

It must suffice at this time however, to refer to 
the annexed extracts from the exhibition of my 
scheme as published in Jan. 1821, in order to dis- 
criminate and point out the particular purposes 
and objects to be attained in the publication of 
the Annual Law Register. 

If my health bears me out, it will be continued 
so long as the labour it imposes, meets with public 
approbation, and adequate reward. 

The Ist and 2d volumes, relative to the *Fed- 
eral System,” will follow those now to be issued, 
comprehending, 


¢ 


1. Certain Pustick Documents relative to the 
U. States; as the Declaration of Independ- 
enee; Articles of Confederation of the 13 
States; Constitution of the U. States, and 
amendments; certain Ordinances of the Old 
Congress, relative to Courts, Territories, Xe. 
with notes historical and explanatory. 

Il. A Summary of the whole Starure law of 
the U. States, necessary to be generally 
known; correctly abridged, and arranged un- 
der proper titles, such as, 

——Aliens, (and naturalization;) Army (and 

navy;) Census of 1820; Congress; Crimes and 

Punishments; Departments (of government ;) 

Evidence; Fees; Fiues and Forfeitures ; Fugi- 

tives; Gaols; Indians; lnsolvents ; Judiciary (and 


judicial system in all its parts;) Land system of }. 


the U.S.; Limitations ; Militia system ; Mimsters 
(consuls and vice-consuls ;) Mint; Oaths ; Offices ; 
Patents (copyright, inventors ;) Pensioners (inva- 
lids, military bounties;) Post-Office ; Public Debt; 


| (stocks, banks;) Revenue ; (tonnage, customs, ta- 


riff, taxes;) Ships and Vessels; Slaves (slave 

trade;) Territories ; Treaties; Xc. 

Ill, A Diexsr, of all Avsupcep Cases, in the 
several Courts of the U. States, since the 
adoption of the Federal Coustitution to the 
present time, arranged under proper heads ; 
stating, not only the principal matter decid- 
ed, but incidental points and opinions. (1) 

IV. Enrrizs or Forms of Writs, Declarations, 
Libels, Pleadings, Judgments, Ne. in the 
District, Cireuit, and Supreme Courts, of 
the U. States, in causes of Admiralty, 
Equity, and Common Law, and in Crimiual 
Proceedings; and upon Appeals, Writs of 
Error, &e. 

Y. Caratocur or Law Booxs, comprehending 
the Statutes of the several States, and the 
U. States; the Reports and Treatises of Law 
aud Jurisprudence, published in each State, 
and Foreign Reports, and Treatises, with 
prices &e, 





(1) With many hundred MS. decisions. 
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VI. The Ruts of the Supreme Court, and of 
the several Circuit and District Courts of 
the United States. 

VIL. MisceLLaNnzous matter, useful and impor- 
tant to be known, not comprised under the 
foregoing divisions, and counected with the 
Federal System. 





Extracts, from the Prospectus of the “Annual 
Law Register of the U. States,” as published 
Jan. 1, 1821. By Witi1am Gurirrita, Esq. late 
one of ihe Judges of the U. States for the 3d. 
Cireuit. 

The Editor proposes to make the ‘‘Law Regis- 
ter” a vehicle of information, on legal sub,ccts and 
provisions, important in their nature, and of gen- 
eral use and application to the ¢itizens of the 
union; accompanied by well settled forms and 
practical directions. 

It will comprise, as fundamental parts of the 
work, beside various other matter 
I. The Constitutions of the U. States, and the’ 

several States. 

il. A Summary of all the Laws of the U. States, 
on the subjects of permanent and general 
concern, arranged alphabetically under pro- 
per titles. 

fil. A Summary of the Laws of the particular 
States, and Territories, of permanent and 
general concern, arranged in like manner. 

[V. A Diexst of cases adjudged, in the Courts 
of the U. States, from the adoption of the 
Constitusion, to the present time, including 
many adjadications not to be found in beoks 
of reports ; arranged alphabetically, in a new 
and perspicuous method, exhibiting as well 
the principal matter decided, as ineidental 
opinions. 

V. A Dicest of cases adjudged, in the Courts 
of the several States, to the present time, on 
the same plan. The decisions of the Federal 
and State Courts to be sepurately abridged ; 
so that while adi the American reports will 
be compiled, those in each State, and of the 
U. States, will be distinet ; aplan affording 
obvious advantages. 

VI. Entries, of Forms, and Precedents, of 
Writs, Pleadings, Judgments, Appeals, 
Writs of Error, and other proceedings, in 
the several Courts of Admiralty, Law and 
Equity, of the U. States. 

VU. Foums relative to Common Assurances, 
and the Conveyance of Real and Personul 
property, &e. in the several States. 

The utility of these Summaries of the Laws ot 
Congress and the several States; Digests of ad- 
judged cases; and £néries, or Forms; will be 
readily perceived by those conversant with the 
subject ; and who have not the means or the lei- 
sure, to procure or examine the voluminous Sta- 
| tute books, and Law reports at large,—at (huis 
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time, sufficient to make a considerable library, 

and yearly accumulating. 

In addition to these heads, (forming in them- 
selves a fulland systematick view of the existing 
Codes of Law, constitutional, civil and criminal, 
of the American governments,) the Register will 
contaim, particular and CONTINUING— 

1. NOTICES, of Statute Laws, and Judicial de- 
cisions, respecting landed and personal PRO- 
PERTY. in the U. States; such as relates to 
Wills, Conveyances, Descents, Mortgages, &c. 
and the acquiring or disposing of real and per- 
sonal Estates, and the forms to be observed in 
order to give effect to transactions of this nature, 
in Courts of Justice, and to render them valid 
between the parties. 

2, ———of Laws and Decisions, which relate to 
TAXES, and the means to avoid forfeitures ; 
and of Laws and practices, touching the con- 
dition and security of titles, as affected by acts 
of Limitation, &c. 

in respect to ALIENS, their rights and dis- 
abilities, and the proceedings, and forms to be 
observed for obtaining naturalization. 

4. ——of Laws and Decisions, respecting Pa- 
TENTS, Copy-right, &c. and the forms requi- 
red, in securing to authors and Inventors their 
exclusive rights. 

of laws and Decisions relative to Banx- 
RrupTs and INSOLVEN'Ts, in the several States 
and U. States; and of legal obstructions or fa- 
cilities, in the recovery of debts. 

6. ——of Laws and Decisions, on subjects of 
a CONSTITUTIONAL nature, or of general inter- 
est as relating to Crimes and Punishments ; to 
Slavery ; toreal and personal Estates: to per- 
sonal Injuries; to Creditor and Debtor ; expost 
facto laws, and laws impairing the obligation 
of contracts. 





3. 





5. 


of Laws, Regulations, and decisions, re- 
specting Navieations, TRADE, and Com- 
meERcE, and which immediately concern those 
engaged in commercial transactions: such for 
instance, as relate to Ships, and vessels em- 
ployed inthe foreign, or coasting trade; to 
Bottomry ; Insurance ; Charter Parties; Bills 
of Exchange ; and promissory Notes, Nc. such 
also as respect the customs, and other brauches 
of revenue Xc. 

$8. —— in respect of Pus1iickx Lands, Stocks, 
Pensions, Treasury Payments, Military land 
titles, Xe. with directions and forms. 

of Law Books, and Luw Reports in 

general: Under this head will be exhibited, 

complete /ists of books, comprising the Stat- 

utes of the U. States, and particular States ; 
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Books of Reports, foreign and domestick ; their 


prices, and where to be procured, so that a 7 
library may be more readily made up, or sup- | 


plied by orders. 
10. —— of the organization of Courts of Law 


and Equity in the U. States, and the several © 


States : the names of Judges and Law Officers 

in each : the times and places of holding Courts; 

the terms of admitting attornies and counsel- 

lors &c. and whatever else is peculiar and im- 

portant in these respects. 

It will be observed, that the preceding prospec- 
tus, refers to Summaries and Digests, of Ameri- 
can Statutes, Laws and Decisions ; and the prin- 
cipal object of the work is, to present, (what has 
hitherto been a desideratum, ard is becoming 
more and more necessary) a “ CompeNDIUM of 
American Statute and Common Law, with 
Forms and Precedents,” sufficiently expanded 
however, to convey to the inquirer, a full and 
correct knowledge of the subject under examina- 
tion. But besides this, it will contain full ae- 
counts of, and references to foreign reports, and 
judicial intelligence of importance or novelty, 
which may be useful to Judges, Professors of Law, 
or others in the U. States. 

And generally, the Editor proposes to make 
this a Ruvosirory, of all that he deems useful to 
be known throughout the Union, falling within 
the department of “Law. 

It will be perceived, that this is a work not 
merely designed for Courts and Lawyers; to 
them indeed it may yield much information, and 
certainly relieve them from expense and no small 
share of research and trouble, on many occasions: 


But the Editor fiatters himself, it is a publication | 


which, if executed as it should be, will prove emi- 
nently useful to the people of the U. States at 
large.” 





TERMS OF SUBSCRIPTION. 


“The work to be in Royal Octavo, each vo- 
lume to contain at least 500 pages closely printed. 

One volume (entire, or in halves as may be 
convenient, ) stitched—will be delivered annually: 
price to Subseribers five dollars a volume, paya- 
ble on delivery of the volume, or the first half of 
any volume. 

Gentlemen who subscribe, will please to ad- 
dress (POST PAID) to Mr. David Allinson, 
City of Burlington, New-Jersey, designating their 
residence—and where that is much in the interi- 
or, naming, if convenient, an agent, in some 
place near the Atlantick waters, 

Notice will be given by the publishet, when 
any part of the work is ready for delivery. 


* 
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OPINIONS. 


We have considered the plan and purposes of 
r. Griffith in his prospectus, ior the establish- 
ment of a periodical “Law Reeister,” in the 
United States, and do not hesitate to say, they 
promise a work of great interest and usefulness, 
to all persons, engaged in prosecuting or admin- 
istering the law. 

If nothing more had been proposed, but a Sum- 
mary of the Federal and State systems of juris- 
pradence, including legal adjudications, prece- 
dents, and practical directions, that of itself, if ac- 
complished, would undoubtedly, be a very im- 
portant acquisition to the Bar, and the Publick. 

But it is asa Periodical General Repository of 
law intelligence, that the intended Kegister ap- 
pears to us to possess peculiar attraction. The 
multiplicity and diversity of municipal authorities 
and legal regulation in the United States, respec- 
ting persons and things, are immense; and ne- 
cessarily so, arising out of the condition and cir- 
eumstances of so many governments and judica- 
tures; yet, from a community of rights and ob- 
ligations among the citizens of the Union, they 
operate more or less upon all. 









A publication designed, feriodicailly, to collect, 
methodize and condense, from bulky volumes 
and scattered memorials, these multiplied and 
varying materials, and to serve asa history and 
record of passing legislation, and judicial opinions, 
cannot but prove highly useful, we think almost 
indispensable, to practising Lawyers, and gentle- 
men engaged in the daily prosecution of foren- 
sick and judicial employments. 

The annual Law Register, proposed by Mr. 
Griffith, seems predicated upon this practical 
basis, and promises, at a very moderate expense, 
to accomplish these results: Indeed, so obvious is 
the utility of the design, on its face, asto make 
it quite unnecessary to specify more particularly 
the reasons which induce us, to express our en- 
tire approbation of it, and to wish for the estab- 
lishment of the Register, as a permanent and 
widely extended Law Book. The only question 
that can be made is, upon the ececution of the 
extensive plan which is delineated, in the pro- 
posals submitted by the Editor, and on this point, 
we think no apprehension need be felt. 

A long Professional intercourse with Mr. Grif- 
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fith, at the New-Jersey Bar, and the knowledge 
we possess of his personal character and qualifi- 
cations, fully authorize us te say, that the work, 
in our opinions, will be conducted in a manner 
adequate to its proposed objects, and satisfactory 
to the publick. 

The conviction we entertain, on this head, as 
well as our high respect and regard for the Edi- 
tor, induce us to hope that his undertaking, will 
meet with encouragement as ample, as it must 
prove laborious and useful; and more especially, 
we recommend it to the patronage of the Amer- 
ican Bar. 


Ricup. SrocxTon. Jos. M‘Itvarye. 
Aano@ OGDEN. Cuartes Ewrne. 
Lucius H. Srocxron. Gararzgtr D. Waxt. 
Samu. L. Sovuruanrn. 


Trenton, Nov. 14th 1820. 


We have read Mr. Griffith’s Prospectus of a 
Periodical Work, to be entitled “ The Law Reg- 
ister of the United States.” ‘The utility of such 
a publication will readily be perceived by the 
practising Lawyer, in every part of the union : and 
its many advantages are fully pointed out, by the 
very respectable gentlemen who have signed the 
preceding papers.(1) We beg leave to unite with 
them in recommending it to the American Pub- 
lick, and, in their wishes for its success, Mr. 
Griffith is personally known to most of us; and 
to all, by the high rank he holds among the dis- 
tinguished Jurists of our Country.—We there- 
fore entertain the fullest confidence, that the 
Law Register, will be entitled to the liberal pa- 
tronage of the Profession, and add to the reputa- 
tion, which that gentleman now so deservedly 
possesses. 


Davip B. Oavey. 
Joun WELLS. 

Samu. Boyn. 

Jos. Oapen Horrman, 


Rrea. Hartson. 
Tuos. Appis EMMer. 
S. Jones. 


New York, December 2st, 1820. 





(1) Ailuding also to the opinion of Jared In- 
gersoll, Wm. Rawle, Ch. Chauncey, Horace 
Binney, William Meredith and John Sergeant, 
Esqrs. expressing in very strong and flattering 
terms, their approbation of the Editors design. 


CORRECTION. 


For Wo. 14, at page | 5 ] read Vo. 17. 
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INDEX. (4) 


( Referring to the marginal Nos. of the Questions.) 


No. I. STATE oFFICERS. 


Governor of the State, who; residence; title; term of office; how app. salary. 
Secretary of state,. _— do. do. do. do. do. - 
Chief Justice, do. do. do. do. do. do. 
Clerk of Sup. Court, do. do. do. - - . 
Attorney General, _— do. do. do. do. - - 
Legislature, annual meeting. - - - - - 


U. STATES OFFICERS AND COURTS. 


District Judge U. S. who, residence. - - - ~ 
Do. Clerk, do. do. - ~ é . » 
Do. Attorney, do. Gt: Oa he - ra ‘ 
Do. Marskal, do. do - ~ - ~ - 
Circuit court, presiding Justice, who ; in what circuit. - - 
District courts, when and where holden. - - - - 
Circuit, do. do. - - - - ~ 


LAWS, AND LAW BOOKS. 


Statutes, prior compilations of ; latest do; No. of vols ; how quoted. 


Publick Laws, in pamphlets since, how obtained. - - - 
Digest of state laws ; do. preparing ; by whom. - . 
Reports in state courts ; reporters ; No. vols.; periods ; preparing ; state 
reporter. - - 
Digests of, - - - - - - do. - 
Treatises on Law ; practice of &c. relating to certain officers, or ju- 
risdictions ; how quoted, - Se - - - 
Foreign Law Books, republished ; by whom. - - - 


Reports in District, or Circuit courts of U. S.; reporters; No. vols. ; pre- 
paring ; periods. 

Digests, do. do. by whom ; do. do. 

Original law books, if any, and what published - - - 


ATTORNIES AND COUNSELLORS. 





Attornies and Counsellors distinction between, - ~ - 
— terms of admission, previous study, examina- 

tion &c. . - . - 

~-of other states. - - - - 





Counts. (2) 








Courts, names of, beginning with the lowest, - - 
- Style of, respectively, ‘ ‘ : 
Extent, of territorial jurisdiction, &c. - - - 
——— Sudjects of jurisdiction, (original,) of each, - - 


No. 


a oO & © 8 ww 


oe sl 


10 
lf 


13 


14 
15 
16 


\7 
13 


19 
20 


27 
23 
29 
30 


(1) Note. The questions being the same relative to each state, this Index will 
serve for every other, as well as Vermont; except the appendixes; for each of which a 


Separate index will be given. {2) See act Nov. 1, 1821. p, 4. Vermont. 
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iv. INDEX. 











No. 
Courts, subjects of jurisdiction, partly original, and part appellant. - 3 
— of appellant jurisdiction, only. - - - - 32 
of eguity, or equity and law, how organized, - - 33 
appeals from, how carried up, ~ - - - 34 
State Printer, who, - - ‘ - e . : 35 
Book Sellers, principal, at seat of government. - - - 36 
a 
No. II. ConvEvAnNcE BY DEED. 
Deed of freehold estates, what most usual, - - iba) - i 
Possession under, how passed, - - - - - 2 
Technical words, if necessary ; or if construed by the intent, - 3,4 
Formalities of execution; No. witnesses ; sealing ; scrolls, &c. - 5,6, 7,8 
Acknowledgment, (proof,) and recording, if necessary, as between par- 
tles, - - - - - - - . 9 
Subsequent purchasers, and mortgagees ; how affected, if omitted ; notice, 
effect of, - - - - - - - 10 
Feme covert, conveyance by, of her own estate, or dower; if a bar to her 
and her heirs, - - - - - - - 11 
How executed by her, if jointly, or separately from husband, at election, 12 
Private examination of; if necessary, - - - . 13 
Officers, before whom, to be taken in the state, - - - 14 
Form of the officers certificate, of examination, and acknowledgment, 15 
Dower of feme, if barred by alienation &c. of husband, or by sale on execu- 
tion &c. - - - . - - - 16 
Peculiar laws respecting dower, if any, - - - . 7 
Acknowledgments and proofs of Deeds, (generally,) what officers may 
take them, - ~ - - - - - 18 
Form of Certificate of acknowledgment, (the grantor or mortgagor not be- 
ing covert,) ~ o - - - ° - 19 
Form of Certificate of officer, when execution proved, by witnesses, 20 
Subscription of the names, of grantors or witnesses to the acknowledg- 
ment, or depositions, if necessary, - - - - 21 
Seal of the officer, if necessary to the certificate, in either case,' —- 22 
Quaker &c. being a witness, form of affirmation, - - - 23 
Grantor, mortgagor, or witness in another state, or territory, what officer 
there, may take acknowledgment, or proofs of execution, - 24 


Proof of being such officer, to be annexed to the certificates, what necessary, 25 
Grantors, or witnesses, dead, removed, or residence unknown, what se- 


condary proofs of execution, allowed, _- 26 
Do. _ do. in. a foreign country, living or dead, what provisions for proof 
&c. in such country, - - - : - : 27 


Deeds and mortgages recorded, if copies evidence, by whom exewplified, 28 


Mortgages priority of, between mortgagees, how settled, . 29 
gag ’ gas 
Time for recording of, what allowed, as against subsequent mértgagees, $0 
Deeds of mortgage, if acknowledged, proved &c. in all respects as other 

SAe See; | 


deeds, - ’ r % : t » 31 
Generally, what other requisites than before mentioned, to make deeds - 
and mortgages valid &c. - . - - - 32 
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INDEX. 


No. III. Jupcmenrs ( Execution. ) 







udgments, if a lien on lands; sale of lands ; if allowed, - - 
ien of aJudgment, when it attaches, against alienation of the debtor, 
Priority of liens, between judgment creditors ; how determined, by prior- 


ity of judgment, or execution, - - - ° 
Judgment, effect of, on after acquired land, - - - . 
In respect of chattels, priority, between judgment creditors; if by first 
judgment, or first execution, &c. - - . : 


Debtor’s right to sell chattels, if barred or not, before execution, - 
Judgments in Inferiour courts, effect of, against alienations by debtor, or 
upon judgments by creditors, owt of the jurisdiction, - - 

Judgments, a general lien on all det’ts lands ; when, and in what court, 
Execution at once in every county, if allowed ; if not, whether subsequent 
judgments and executions may obtain a preference, in other counties, 
Execution, against lands, immediate on judgment; or not; if sale allow- 
ed, conditions of payment, - - - : 4 
Deed of the officer, if delivered without previous acknowledgment in, or 
confirmation by the court; summary redress for fraud, or irregular- 
ity, if any, - - - - . ~ m 
Previous appraisement to sale, if required ; selling for less, effect of &c. 
Levari facias, elegit, extent, if such executions in use, * « 
Stop laws, what laws or regulations if any, impeding, or impairing the 
creditors remedy, on execution, - - - ‘ 
Security in such case, against intermediate waste, and forth coming of the 
property levied on, - - - - . <“ 
Redemption of lands sold ; if allowed to debtor ; time and terms of, - 
Judgments by confession, on warrant of attorney ; if entered in vacation, 


If the debt not due, is judgment valid, or not, - ° an 

In such case, is the Judgment a lien, against subsequent judgments, fol- 
lowed by execution, : - - - - . 

Judgment reversed, effect of, if the land reverts, or what is debtors remedy, 

Ca. Sa. if allowed in the first instance, at election of party, ” 

Bail, how liable, if for the debt, or exonerated by surrender, - 

Imprisonment for debt, if for any sum; persons exempted, - 


Ca. Sa. regulated generally by the common law, or how varied, - 
Exemption, of personal property from execution; what allowed, - 
No. IV. Insotvent Law. 


Insolvent aw, if a standing one ; what debts if any, not within it. - 
Length of time, required to obtain a discharge ; trial of petition, by court 


or jury, - - . - - : - 
Actual confinement on execution, if necessary ; or if debtor may petition 

atany time, - . - - - - - 
Peculiar provisions, in regard to insolvents, what, - : 


No. V. Witts, &c. 
Wills of freehold interests ; if allowed, &e. 


41 


42 
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44 
45 


46 
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48 
43 
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tac INDEX. 


No, 

Formalities of execution ; what required, in respect of witnesses, co-attes- 
tation, sealing &c. - - - - ° “ 62 
Revocation of Wills of land, formalities required, what, - - 63 
Stat. 29 Car. II. c. 3; if adopted or how varied, - - 2 64 


Probate of Wills, before what officer or court; conclusive on heir, or not, 65 
Proof of, how made ; by the witnesses, or oath of ex’rs. in first instance, 66 
Will and inventory, in what office registered; office copies, if evidence, 67 


Testament, of personalty, formalities of execution ; what required, 68, 69 
Ex’rs and adm’rs, having letters testamentary, or of adm’n in another 
state ; if entitled to sue, - - - - - 70 
If not, what is to be done, to enable themtosue,- - . - 71 
Exemplifications of wills and testaments, in other states ; if evidence, or 
must original be produced, and proved, - - - 72 
Foreign wills and testaments, how proved to be evidence ; what provi- 
sions concerning, by statutes. - ° - - - 73 


No. VI. Descenrts. 


Inheritances in fee simple, how descendible, among lineal heirs, - 74 
How among collaterals. - - - ” m ‘ 75 
How, in respect of half blood ; if common law governs, - - 76 
Common law, when it prevails, in descents, - " és 77 
Peculiar laws, respecting descents; if any, - - - 78 


No. VII. Disrrisution, (07 intestacy.) 


Surplusage on intestacy ; how distributed, between the widow, children, 


and their representatives, - - . ns as 79 
Collaterals on intestacy ; how distribution among, - - + 80 
Stat. 23 Car. II. c. 10. & 29 Car. II. c. 30. of distribution, how adopted, 

or varied, - . - - A i 81 

No. VIII. Enraiis : powER: CURTESY. 
Estates tail, and incidents of, - - . . “ 82 
If abolished, converted into fees, or modified, - - - 83 
Flow barred, by the tenant &c. - - ~ a - 84 
Dower and Curtesy ; if the common law governs, or how altered, - 85 


No. IX. LIMItraTIon OF suITs. 


Lands, what adverse possession bars action, of the owner, - - 86 
Exceptions ; what savings, by reason of impediments, in favour of owner, 

or his heirs, - - - - - - - 87 
What, in favour of foreigners , or citizens of other states, - 2. 88 
Construction of these statutes ; if according to English decisions, - 89 
Peculiar laws, relative to limitations, - - - - 90 
Debts and personal suits ; length of time to bar action, - - oF 
What savings, : - . - - - - 92 


t 
t 
© 
©9 


What, in favour of foreigners ; or citizens of other states, 


No. X. Taxgs. 
Lands of non-residents ; if sold for taxes, ~ - - - 94 
Notice of sale ; what to contain, =~ a 4 - - 93 
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hfficer, to give notice, . ‘ ‘ - 
otice, length of time, and in what places, - ‘ 
Deed, on sale ; absolute, or conditional, é . 
Redemption, when allowed ; terms of; at what office, 
estin the state ; in what case, and when redeemable, 
Non-residents; how to prevent sales, and foricitures, 


No. XI. MiscELLANEOUS. 


Restraint of alienation, by debtor fendente lite, ifallowed, and how, 102 
Bail; creditor, when entitledto, - - - . - ibid, 
Letters of attorney, concerning lands, made in other states, or foreign 
parts ; how authenticated, to be evidence, - - - 103 
Aliens ; if capable to take lands by descent, or purchase generally ; or in 
what special cases, - - - - . - 104 
Administration ; guardianship; right to, how regulated, - 105 
Guardians, appointed by will; if allowed, - - - - 106 
Payment of debts by' ex’rs and adm’rs ; order of, - PaO 107 
Lands, sale of on judgment, against ex’rs or adm’rs; if allowed, — - 108 
Preference, by ex’rs and adm’rs confessing judgment, do. - - ibid, 
Joint-tenancy, in-lands ; as at common law, or how modified, - 109 
Sealing or not; effect and operation of, in respect to instruments ; if com- 
mon law governs; or how changed, - - 2 » 110 
Scrolls ; equivalent to wax, or not, - o ‘ 2 P lll 
Bastards, if under common law disabilities ; or in what respect not, 112 
Antiouptial children ; if legitimated, by marriage of parents, - 1138 
Alluvion, if the common law prevails, ° = “ 114 
Fisheries ; rights to in front of the soil, what, 7 - 115, 116 
Fraudulent conveya:ices, to defeat creditors and purchasers ; Stats. of 
13 & 27 Eliz. against ; if in force, or what provisions, - - 117 
Statute of Frauds, &c. 29 Car. Il. c. 3. ifin force, - - - 118 
Uses, Stat. of 27 Hen. VIII, or similar provision; ifin force, - 119 
Uses and Trusts ; English law respecting, if in force, - - 120 
Baron and Feme, rights of respectively ; if regulated by the Enylish law, 
generally, . - - - = . e 
Usury, rate of interest, what, - “ : ‘i 
Laws against Usury ; what, - - - . . 
Book accounts ; how recoverable ; for what things furnished ; what pre- 
liminary proof, of Books &c. — - - - - 
| Interest on, when recoverable, - - - - - 


Bills of Exchange ; Promissory notes ; if regulated by the Jaw of England 
generally, - - - - 


Demand, and notice, to drawer, or endorser of non-acceptance, or non- 
payment ; how necessary, before resort, &c. - - - 


Protest, of non-acceptance, or non-payment ; if necessary, on inland bills, 
and notes, " ws 


Peculiar law; or regulations, respecting negotiable bills, and notes, 

Damages, what recoverable on protest, of foreign bills, &c. - 

Divorce ; @ vinculis ; for what causes; by what court ; cause of, to arise in 
the state and parties be resident, or not, , a é 
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’ Guardians, petitioning to sell real estate, publication how made, 


ili - INDEX. 


Attachment ; foreign and domestick, against absent, or absconding debt- 


ors ; if allowed, - - - - . ss 
Landlord and Tenant ; distress for rent, if allowed, . - 
Sett-offs ; how provided for, - . . ‘ ‘ 


Choses in action; other than bills and notes ; assignee how to sue ; liabil- 
ity over kc. - - - - - - - 
Common law, in respect of; ifit governs, or how modified, - - 
Life Estates ; tenants for: their rights and liabilities, if as at common law, 
or how, - - - - - - ° 
Decrees in Chancery ; how executed, when for money, or on foreclosure 
of mortgages ; process of execution, to what officer directed, _ - 
Insolvent Estates ; testators, or intestates insolvent; creditors paid fro 


rata,orhow, - - - - te a . 
Pubiick or Proprietory lands ; if any for sale ; how applied for, - 
‘English Law Books; if read in the state courts; under what restrictions, 

if any, - - - - - . - - 

———P + Gee 


INDEX, TO THE APPENDIX OF VERMONT. 
(Referring to the marginal numbers.) 


RULES OF THE SUPREME CouRT oF VERMONT. 


Entering actions, when, - - - . . ‘ 
Appeal causes, when to be heard ; on what pleadings, - - 


Delivering copies, of pleadings to the court, on error brought, or demurrer, 


Do. do. of bills, answers, pleas, and demurrers in equity, - 
Motions to continue causes ; when and how to be made, ~ - 
Clerk’s fees, and duty, on continuance ofa cause, - ~ - 

Do. his duty and fees, on orders for publication, in newspapers, 
Pitff. in error, when to enter record of the judgment, and how certified, 
Bills, petitions, and decrees in chancery, to be signed &c. by solicitor, 
Briefs for the court, on arguments, by whom, and how to be made out, 

Do. do. in chancery causes, - - - ‘ 
Suits in chancery, against non-residents, notice, how to be given, 
Original causes, plea and replication in, when to be delivered, - 


¢ 


Attornies of county courts, admission of, to sup. court, how, - 


Do. do. applying to be admitted solicitors, in chancery, how, 
Do. of sup. court, applying to be solicitors, how, . - 
Do. do. not to be bail, in sup. court, or chancery, - 


(RST EN Bio. 


CORRECTIONS. 
At No. 15. p. 8. in the form strike out, after husbaad, the mark of parenthesis. 
No. 21. p. 9. in answer, read “ affidavit.” 
No. 82. p. 15, after ‘barred,’ place a semicolon. 
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VERMONT. Postscript, to follow after p. 26. 


















RULES OF SUP. COURT. 


Since the article for Vermont was printed, the followimg alterations, 
and additions to the Ruies of the Sup. Court of Vermont, made in De- 
cember Term, 1824, have been received. 


5th Rule—at the end add, “ And if the motion is founded on the absence of 
a witness, the affidavit shall state the name and place of residence: of 
the witness, and the substance of the testimony expected from him.” 
6th. Instead of 50 cents, the clerk’s fee for filing affidavit to be 25 cents. 
10th. Altered, so as to exclude “heads of argument,” in briefs. 

12th. For confession, read concession, 

13th. Omitted. 

15th. For daw term, read stated term. 


The following are new rules adopted at the above term. 
New trials on discovery of new evidence, how proceeded for. 


d. “* That every petition or motion for new trial, founded upon the discovery 
of new evidence, be accompanied with a statement of the preceding trial 
and the evidence given upon that trial, so far as to show the applicability of 
the evidence relied upon as new discovered, and also with the affidavit of the 
party and witnesses.” 


Dilatory Pleas, procecdings on. 


2. That all dilatory pleas in actions originally entered in this Court, shall be 
filed with the clerk by the opening of the court on the second day of the first 
term, to which the plaiutiff shail reply on the opening of the court the fourth 


day.”” 


Pleading, on 5th Proviso of 3d sec. Jud’y act, & in Error, when. 


ao 


5. “ That in all actions, brought pursuant to the fifth proviso in the third sec+ 
tion of the Judiciary act; the defendant shall plead by the opening of the court 
on the third day of the first term, to which plea the plaintiff shall reply by 
the opening of the court on the fourth day of the term; and that, in all cases 
in error, the defendant’s plea shall be filed with the Clerk by the opening of 
the court, on the third day of the first term.” 


Pleadings, in other actions, how pfrut in. 


g 64.“ That in all other actions, all pleas shall be filed with the Clerk within 
thirty days after the first day of the first term. Replications shail be filed 
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‘7. “ That no files, or other record of the Court, be suffered by the Clerk to 
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within twenty days affer the expiration of the said thirty days; and twenty 
days shall be allowed to each party for filing every succeeding plea, until the 
pleadings are closed, and each party shall file his plea with the Clerk, within 
the twenty days allowed to him for that purpose.” 
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Examining witnesses, how by counsel, 


%. That in any trial at law, of an issue of fact, no witness shall be exam. 


ined by more than one counsel on each side.” It af 
i by 
Exceptions to ofiinion of court, within what time to be presented. as bes 
6. “ That all exceptions to any opinion of the Court on any trial of an Issue of 
fact, shall be drawn up by the party excepting, and presented to the Court for ia 
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allowance within forty-eight hours, after the verdict or other decision of issue 
of fact.” 


Files of Court, not to be taken out of office. 
ndeav 
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be taken out of his office.” 


Defpositions on trial of causes, to be kept in Clerks office. 


g.“ That all depositions read on the trial of any cause, shall be lodged yith 
the Clerk, and remain in his office subject to the inspection of both parties.” 


Form of defiositions not excepted to at trial, no exception after. 


9.“ That whenever a deposition is read on the trial of any cause, without any 
exception to the caption or form of taking, no exception shall thereafter be 
taken to the caption or form of taking such deposition.” j 





CONVEYANCES. 


In explanation of answers to the 2d and 9th questions, (under No. IT. Con- 
yeyances, p. 7,) my corresfondent suggests, that it may be proper to give the 
words of the Stat. which make the conveyance though not acknowledged and 
recorded, valid as between the parties. In this respect, the Statute, after en- 
umerating the requisites as to the manner of executing a deed &c. enacts, 
“ That no deed Sc. shall be good and effectual in law to hold such lands, &c. 
against any other fierson or frersons but the grantor or grantors and their 
heirs only, unless the deed or deeds thereof be acknowledged and recorded as } 
aforesaid.” 


He adds,“ the other requisites of the Statute, which require sealing and 
Witnessing by two witnesses, though necessary as between the original par- 
wanting any 





ties at /aw, in order to passing the es¢ate, yet an instrument 
or all these requisites, (except signing,) would be sufficient to indyce the 
Court of equity to decree a conveyance,” 





Xi. 
REGULATIONS OF THE BAR IN VERMONT. 


oe The same “ General Regulations for the Gentlemen of the Bar,” exist in 
state of Vermont, as in New Hampshire, (see affrendixc to N. H.) except 
at the words in étalick in the 9th rule, are repealed; and the 17th rule, my 


SS, Fes 


; : dis +) 
prrespondent remarks, “ is uot in force 


STATE OFFICERS. 


It appears, by the Vermont “ Register and Farmer’s Almanack” publish- 
i by Walton at Montpelier for the year 1822, that the Hon. C. P Van Nuss, 
ans been appointed Chief J. of the Supp. Court. (see fr. 1, No. 3, fost.) 
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q & 

Pin the NoTE, (frost. fr. 28, preceding Mew Hampshire) onthe propriety 
publishing these articles of “ state law and regulation” in the form adopted, 
have mentioned my communications, as being received from gentlemen of 

he Bar only ; it is proper for me to say, that several of them are from per- 

pns in high judicial stations. | have with no small degree of solicitation 
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ndeavoured, to prevail on my respectable correspondents to allow me to men- 
on, to whom the publick will be indebted for this gratuitous service, as well 


justice to themselves, as to give a sanction to the statements received. 


Pet be 


Except in a very few instances, and in these with great reluctance, I have 





t been able to succeed: my intention at present is, to fostfone a reference to 
my pf the gentlemen ; first, in the hope of obtaining the consent of all, and 
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econdly, that they may have an opportunity of revising what is published, 
before any notice is taken of the source trom which it is derived. 
Ed. 
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VERMONT. 


1821, 2.] 


STATE LAW, AND REGULATIONS. 1 
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‘No. I. STATE OFFICERS. 


1. Who is Governor of your state : 
his residence: title: term of office : 
how appointed: and salary ? 

4. RicHarD SKINNER, Manchester, 
Bennington c. title, “ Governor and 
commander in chief in and over the 
state of Vermont,” term of office 1 
year,app. by the people, salary $750. 

2. Who is Secretary of State: his 
residence : term of office: how ap- 
pointed ? 

A. Witi1amM Srane jr. Middlebu- 
ry, Addison c. term of office 1 year, 
app. by the legislature. 

3. Who is Chief Justice of the Su- 

preme Court of law, or of law and 
equity: his residence: term of office : 
how appointed: salary ? 
4. Duptey CHace: Randolph, Or- 
ange c. term of office 1 year, app. 
by the legislature, salary $ 1000. 
style of court, “ the supreme court, 
and Court of Chancery.” 

4. Who are Clerks of the Superior 
or Supreme Court ; and of the Court 
of appeals and error, in the last re- 
sort: their residence : term of office ? 


l. The supreme court, is the court of 


appeals and error in the last resort, 
and has also in many cases original 





criminal ; there is a clerk of this court 
in each of the counties, app. annually 
by the court. 

5. Who is Attorney General: his 
residence : term of office: how ap- 
pointed 2 
4A. There is none—but an Attorney 


jor the State in each of the counties, 


app. annually by the legislature. 

6. What place is the seat of Gov- 
ernment in your State: when does 
the legislature first assemble there 2 
A. MonTrELIER, Washington c: 
assembles annually 2d thursday in 
October. 


UNITED STATES OFFICERS. 


7. Who is District Judge: his res- 
idence: if two Districts, the name 
and res. of each Judge ? 

A. Exzgan Parne: Williamstown, 
Orange c. 

8. Who is Clerk of the District 
court: his residence: if two Districts, 
the clerk and residence of each 2 
A. Jesse Gove: Rutland, Rutand c. 

9, Who is District Attorney: his 
residence : if two Districts, the attor- 
ney and residence of each ? 

A. Wittiam A. Griswonp: Bur- 


jurisdiction in suits beth ¢ivil and | lington, Chittenden c, 
; t 
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10. Who is Marshal: his resi- 
dence : if two districts, the Marshal 
and residence of each ? 
A. HEMAN ALLEN: 
Chittendenc. . 

11. What Justice of the Supreme 
Court of the U. States holds the Cir- 
cuit courts in your State : what states 
compose the circuit? 

A. BrockHotsT Livineston: Vew 
York Connecticut and Vermont ; com- 
pose the 2nd Circuit. 


12. At what times and places, are 
the District courts of the U.S. held 
in your State ? 

A. Windsor 27th May, Rutland 10th 
October. 

13. At what times and places, are 
the Circuit Courts of the U. States 
holden 2 
A. Windsor 21st May, Rutland 3d 
October. 


Burlington, 


LAWS—LAW BOOKS. 


14. What number of volumes does 

the compiled body of your Siatute law 
consist of: in what year does it com- 
mence: up to what time is the last 
compilation : by what name is it quo- 
ted ? 
4. It consists of 3 volumes; the first 
Statutes were passed in 1779, and 
from time to time, down to 1797; they 
were then revised by the legislature 
and published: were again revised 
in 1808 and published in 2 volumes, 
though part were bound in one. In 
1817, those subsequently passed, 
were collected and published in an 
additional volume. They are quoted 
Ver. Stat. 1, 2, 3, vol. 


15. Can the publick Laws con- 
tained ‘i. pamphlets, be procured: 
where and of whom 2 
A. They are printed by different 
printers, and probably cannot be pro- 
otred, except by application to some 





individual, who may undertake to 
collect them. 

16. Is there any Digest of the State 
Laws, and by whom: or any in pre- 
paration ? 

4. None has been published, nor is 
any known to be in preparation. 

17. Are there any Reporis of cases 
in your State Courts: who are the 
reporters : what number of volumes : 
during what periods: are any in pre- 
paration : is there a state reporter : 
his name and residence ? 

A. In 1793 Nathaniel Chipman Esq. 
then chief justice of the supreme court, 
published a small volume of reports, 
comprising a period from 1789 to 
1791 inclusive ; the same volume con- 
tains dissertations on the statute a- 
dopting the common law of England, 
the statute of conveyances, the statute 
of off-sets, and on the negotiability of 
notes, with an appendix containing 
forms &c. ‘This is a valuable little 
volume, but nearly out of print: itis 
well known that the author has since 
taken many reports and notes of ca- 
ses, and it has been hoped, that he 
would publish a new edition of this | 
book, including his reports &c. taken 
since, but this is uncertain. 

In 1804, John Simmons published | 
a small volume of forms, entitled the 7 

-Gentleman’s Law Magazine, which © 
however never came into general use, 
and is now out of print. 

In 1809 and 1810, Royall Tyler, 
chief justice of the supreme court. 
published two volumes of Reports of § 
cases decided in the supreme court of | 
Vermont in tlie years 1800, 1, 2, 3. (1) 


(1) The gentleman who favoured me with 
these answers, observes, ‘‘that these cases have 
been found to be so inaccurately and unfaith- 
fully reported, that they are rarely cited, and 
never relied on as authorities, even in our own 
courts: nor are the decisions made while he 
presided in the court, ai all regarded as law 





in this state.” 
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About the year 1813, Thomas 
Greene Fessenden, published a vol- 
ume under the title of the law of Pa- 
tents, of which he is now about pub- 
lishing a second enlarged edition. In 
1815 the same gentleman published 
a volume of forms, entitled the Amer- 
ican Clerk’s Companion, and ittor- 
ney’s Prompter. 

In 1820, William Brayton, a judge 
of the supreme court, published a 
volume of Reports of cases adjudg- 
ed in the supreme court of the state 
of Vermont in the years 1815, 1816, 
1817, 1818 and 1819. cited Bray- 
ion’s Reports. 

18. Is there any Digest of Cases in 
your State Courts; by whom: what 
number of volumes: or any in pre- 
paration 2 
Jl. None, nor any in preparation. 

19. Are there any Treatises, on 
the law or practice of law in your 
State: or applicable to particular 
Officers, or Jurisdictions : their titles 
and how quoted ? 

4. None. 

20. Have any Foreign law books 
been republished in your state ; what, 
and by whom ? 

4. None. 

21. Are there anv Reports of Cases 
in the District or Circuit Courts of 
the U. States, in your State: who is 
reporter: what number of volumes: 
during what period ? 

A. None. | 

22. Is there any Digest of adjud- 

ged cases in those Courts, or either 
of them, or any rules of practice? 
(rules requested. ) 
4. There is no digest of adjudged 
gases. Rules of practice have been 
adopted in the circuit and supreme 
courts. The rules forwarded. (To be 
Siven in appendix. ) 

23. Have any books been composed, 
and published in your State, on law, 
or legal subjects of any kind ? 
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A. None, except those previously no- 
ticed. 


ATTORNIES— COUNSELLORS. 


24. Is there any distinction in the 

profession of Attorney and Counsel- 
lor: in what does it consist ? 
A. There is none, except that be- 
tween attornies of the supreme court 
and solicitors in chancery, and attor- 
nies of the county courts. 

25. By whom are Attornies, or 

Counsellors admitted: on what pre- 
vious term of study, or examination: 
on admission to one court, do they 
practice in all: are their names re- 
gistered, and where ? 
4. Attornies are admitted in the 
county courts, to practice in such 
courts: persons of a publick educa- 
tion, are required to study three 
years in the oflice of some practising 
attorney; and persons of a private 
education, having been by previous 
study qualified to enter college, may 
be admitted to the practice after jive 
years study: an admission in one 
county, authorizes the party admit- 
ted to practice in every other county. 
Attornies of the supreme court and 
solicitors in chancery, are admitted 
after three years respectable prac- 
tice in the county court, provided 
they are found qualified, on exami- 
nation by a committee appointed by 
the court. : 

26. On what conditions, are attor- 
nies and counsellors from other states 
admitted to practice law, in your 
State ? 

A. By the rules of the bar, attornies 
and counsellors from other states, in 
which the same term of study is re- 
quired, and in which the same comi- 
ty is extended to attornies from this 
state, are recommended for admis- 
sion to the respective courts, without 





} any previous study here. 
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couRTS. (1) 


27. What are the names of the sev- 

eral courts in your State, beginning 
with the lowest ? 
A. Courts of Justices of the peace ; 
of probate; county courts in the sev- 
eral counties; the supreme court ; 
and court of chancery. 


28. Their style or title, (as Justi- | 


ces of the Supreme or Superior 
Court; &c.°) 


A. ‘Justices of the supreme court ;” | 


59 é6 


‘Judges of the county court; 
es of probate ;” ‘* Justices 
peace.” 

29. The eatent of their several ter- 
ritorial jurisdictions: how classed, 
into circuits, &c. ? 

A. Che supreme court has general 


Judg- 
of the 


(1) Since receiving the replies under this 
head, the gentleman who communicated 
them, has transmitted to me an act passed 
by the legislature of Vermont, Nov. 1 182], 
as follows : 

AN AC'l, Making further provisions in the 
Judiciary department, and for repealing cer- 
tain acrs and parts of acts therein mentioned. 

Secr. 1.—ZTt is hereby enacted by the General 
Assembly of the state of Vermont,—that trom 
and after the passing of this act, the supreme 
court of judicature shall be annually holden 
by two or more of the judges of said court, 
for the trial of all questions of law and fact, 
in and for the several counties in this state, 
at the times and piaces following: viz. At 
St. Albans, for the counties of Franklin and 
Grand Isle, on the last tuesday save one, in 
December; at Burlington, in and for the 
county of Chittenden, on the first tuesday of 
January ; at Middlebury in and for the coun- 
ty of Addison, on the third tuesday of Janua- 
ry ; at Rutland, in and for the county of Rut- 
land, on the first tuesday next following the 
fourth tuesday of January; at Bennington and 
Manchester, alternately, in and for the coun- 
ty of Bennington, beginning at Bennington 
on the third tuesday next following the fourth 
tuesday of January; at Irasburgh, in and for 
the county of Orleans, on the first tuesday of 
July; at Guildhail, in and for the county of 
Essex, on the second tuesday of July; at Dan- 
ville, in and for the county of Caledonia, on 











jurisdiction, and holds sessions iy 
each of the counties.’ Civil suits be- 
tween citizens of the state, must be 
commenced in a county where one of 
the parties resides. If deft. only be 
a citizen, he must be sued in his own 
county. If neither party be a citi- 
zen, the suit may be commenced in 
any county in the state. 

The county courts have jurisdic- 
tion strictly speaking, ohly in their 
respective counties. Yet suits ofa 
transitory nature, may be commen- 
ced in any county court in the state, 
with the same limitation as to citi- 
zens and strangers, as in the supreme 
court. Justices of tle peace are coun- 
ty officers, having however civil ju- 
risdiction to the amount of fifty-three 
dollars in personal actions general- 





— a 


the third tuesday of July; at Montpelier, in 
and for the county of Washington, on the 
first tuesday next following the fourth tues- 
day of July; at Chelsea, in and for the coun- 
ty of Orange, on the third tuesday next fol- 
lowing the fourth tuesday of July ; at Wood- 
stock, in and for the county of Windsor, on 
the fifth tuesday next following the fourth 
tuesday of July; at Newfane, in and for the 
county of Windham, on the seventh tuesday 
next following the fourth tuesday of July— 
And it shall be sufficient in any process issued 
by, or returnable to said court, in the proceed- 
ings thereof to style the same, as the tuesday 
of the month on which the said court shall 
actually commence its sitting. And all ques- 
tions of fact, when the parties shall so agree, 
shall be tried by the court, 

Sec. 2.—And it is hereby further enacted— 
That said court shall have, and take cogni- 
zance of all complaints, informations, indict- 
ments, actions, suits, and every other matter 
or thing, in law, or equity, that are now pen- 
ding in the supreme court of judicature, in 
the several counties in this state—and the 
same, and all appeals, writs, recognizances, 
and every other matter or thing, that should 
be returned or entered at the supreme court of 
Judicature, at the times and places heretofore 
by law appointed: and all persons and par- 
ties that may be required to appear, or attend, 
at such times and places, shall be returned 
and entered, appear and have day, in said 
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ly, but with some exceptions. Suits 
may be commenced before them with 
the same restrictions as to residence 
of the parties, as in the higher courts. 
The state is divided into probate 
districts, of which there are general- 
lv two in each county; in each of 
which a judge of probate is appoint- 
ed, having jurisdiction of the probate 
of wills, and settlement of estates. 
30. Which have original jurisdic- 
tion, and over what subjects respec- 
tively ? 
A. The supreme court has original 
and exclusive jurisdiction of all capi- 
tal and other high crimes and mis- 
demeanors, and of all civil suits in 
favour of the state. It has also ori- 
ginal jurisdiction concurrent with the 
several county courts, of all actions 


A 


and causes of action of a civil nature, 
excepling such as are cognizable be- 
fore a Justice of the Peace, actions 
on bonds conditioned for the pay- 
ment of money, or jail bonds, actions 
of debt on judgment, debt on recog- 
nizance, or actions on bills, notes, 
liquidated accounts, or on book ac- 
counts. In the actions excepted, an 
appeal lies to the supreme court in 


favour of either party, which is al- 


lowed by the county court on motion 
of the party, and entering a recogni- 
zance to prosecute the appeal, &c. 

In ail other actions, if commenced 
at the county court, defendant on 
motion made, on or before the third 
day of the return term of the writ, 
may remove the cause to the supreme 
court, in which case no proceedings 





court. at the next term thereof, in said coun- 
ties respectively, as are appointed in this act. 

Sec 3.-—And it is hereby further enacted— 
That all original writs, returnable to the su- 
preme court of Judicature, may be signed by 
the clerks, or either of the judges of the said 
court, or by any judge of the county court, or 
by a justice of the peace. 

Sec 4.—And it is hereby further enacted— 
That either of the chancellors cf the court of 
any time in vacation, 
make all orders and decrees, and issue all 


Chancery, «ay, at 


writs aud processes, necessary or proper to 
be made cr issued, preparatory to the final 
hearing of any suit in chancery, reversible at 
the next term of said court, in which said 
suit is pending. 

Sec. 5—And it is hereby further enacted— 
That an act, entitled ‘an act, in alteration 
and amendment of an act, entitled ‘an act, 
constituting the supreme court of judicature, 
and county courts, defining their powers and 
regulating judicial proceedings——and of an act 
entitled ‘ an act making further provisions 
in the judiciary department,” passed Nov. 10, 
1820—-and an act entitled ‘‘ an act in amend- 
ment to an act entitled an act, constituting 
the supreme court of judicature, and county 
courts, defining their powers, and regulating 
judicial proceedings,” passed Noy. 16, 1819; 
and aiso all other acts and parts of aets con- 
trary to the provisions of this act, be, and 
the same are hereby repealed: 





Sec. 6.—And it is hereby further enacted— 
That the secretary of state be, and is hereby 
directed to cause this act to be published in 
all the Newspapers printed in this state, as 
soon as may be.” 

Note-— My correspondent remarks, that 
‘the alterations produced, result more from 
the repeal of certain preceding acts, than from 
the provisions apparent on the face of the act. 
As Ist. That the jurisdiction of Fustices will 

extend to $100 in most cases. 

2. That the county court will have exclusive 
original jurisdiction in all civil actions, ex- 
cept those in favour of the state. 

3. That a review will be allowed to each par- 
ty in the county court, or an appeal to the 
supreme court; and a review in that court, 
unless there has been a verdict twice one 
way. 

4. That only one term of the supreme court, 
can be held in each county; and the atten- 
dance of two of the judges made requisite 
at jury trials. 

The effect of all which he adds, is, the abol- 
ishing the nis? prius system, blending the law 
and jury terms and proceedings and chance- 
ry, together in one term. 

It 1s proper to add, that the letter commu- 
nicating this, is written with no view toa 
precise analysis of the act and its consequen- 
ces, but as presenting some of its general 
features, and I may not quite understand the 
writer’s letter in this statement of it, 
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can be had on the action in the court | however file his bill in term, and take 


below, but the cause proceeds de novo 
in the supreme court. If deft. does 
not remove the cause as above, the 
judgment of the county court is final. 
A writ of error or certiorari lies in all 
oases, from the county to the supreme 
court, and the latter in cases proper, 
from a justices court. In all cases, 
an appeal on motion merely, lies from 
a justice’s court to the county court. 

31. Which have partly original, 
and partly appellant jurisdiction ; 
over what subjects, and from what 
courts ? 

. Answered above. 

32. Which have appellant juris- 
diction only, from what courts, and 
in what cases ? 

4. We have no courts which have 
appellate jurisdiction only. 

33. Which are courts of equity, 
and which of law ; or exercising both 
equitable and legal powers: are the 
proceedings by bill and Subpeena, as 
im the English chancery ? 

A. ‘The supreme court is the only 
court which, strictly speaking, is a 
eourt of Equity, and this exercises 
both legal and equitable powers. The 
ordinary mode of proceeding is by 
bill and subpena. The plaintiff may 


an order of notice: and where de. | 
fendant is beyond the reach of pro. | 
cess of the court, one of the chancel. | 
lors in the vacation, may prescribe | 
the mode of notice. he cownty court 
may however by statute, chancer 
bonds &c. or prescribe the time of 
redemption, in ejectment on mort- 
gages &c. 

34. What methods are used by 
parties aggrieved, to carry up judg- 
ments from Inferior Courts 2 
A. This may be done by an appeal, } 
on motion of the party aggrieved, or 7 
by writ of error, or in cases proper, | 
by writ of certiorari. _ 





MISCELLANEOUS. 


35. Who is State Printer: and his 
residence ? é 
A. We have no state printer. The 7 
legislature from year to year, and 7 
sometimes for a longer time farm out 
the state printing at discretion. : 

36. Who is the principal Book-sel- 
ler at the seat of Government ? 

A. Goss is a printer, and prin- (7 
cipal book-seller, at the seat of go- © 
verpment. ( Montpelier.) 
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No. 1. CONVEYANCE BY DEED, &c. 


1. What is the kind of Deed, most 
in use in your State, for the con- 
veyance of estates in fee, and of free- 
hold interests: is it that of bargain 
and sale? 

A. It is: the form, is that of a deed 
poll. 

2. Does the legal possession, where 


the grantor is seized, pass to the 


grantee, without livery of seizen, or 
any other act to be performed by ei- 
ther party; and is this by operation 
of the statute of uses, by any local 
acts, or by usage ? 

A. When the grantor is seized, the 
legal possession passes to the gran- 
tee, without livery of seizen, or any 
other ceremony of the law; this is 
by statute: but in order to this, the 
method of executing the Deed point- 
ed out by the statute must be pursu- 
ed; that is, the deed must be signed 
and sealed by the party granting the 
same ; be signed by two or more wit- 


nesses: must be acknowledged by 


the grantor or grantors before a jus- 
tice of the peace; and recorded at 
length in the office of the clerk of the 
town in which the lands &c. lie. 

3. In the creation of estates in fee, 
or fee tail, are technical words ne- 
cessary, as * heirs and assigns,”’ or 
** heirs of the body 2?” 

4. In the creation of estates in fee or 
feetail, technical words are necessa- 
ry as at common law.— We have 
however no entailments in this stats: 


F the constitution declares, ** that the 


legislature shall so regulate entail- 
ments as to prevent perpetuities ; ” 
the legislature has never acted on 
this subject, nor is it known that any 
attempt has been made to create an 
entail: the operation of the consti- 
tution on a deed of entailment, has 
not come in question. 

4. Is the construction and opera- 





tion of common assurances, f0v+ 
erned generally by the rules of com- 
mon law ; or by the intent ascertain- 
ed from the whole instrument, as 
upon wills 2 

4. The construction of common as- 
surances, is governed generally by 
the rules of the common law; their 
operation may probably in many in« 
stances, be controlled by statute. 

5. Are attesting witnesses,., and 

how many, required to conveyances 
by deed of real estate in fee, or for 
life; and whether absolute, or by 
way of mortgage ? 
4. Two attesting witnesses are re- 
quired in all cases, in all conveyan- 
ces by deed of real estate in fee, for 
life, or leases for a term of more than 
one year, whether absolute or con- 
ditional. 

6. Must the deed be sealed ? 

A Deeds must be sealed. 

7. Is a scroll sufficient ? 
A. A scroll is not sufficient. 

8. Are the common law requisites, 
for the formal perfection of Deeds 
orcommon law assurances, altered 
in practice or by statute, in any par- 
ticulars in your state ? 

4. Acknowledging and recording. 
are added by the statute, to the com- 
mon law requisites. 

9. Is it necessary to the validity 
of a Deed, as between the parties and 
their heirs, that it should be acknow'- 
ledged by the grantor, or proved by 
the witnesses, before some court or 
oflicer, and be recorded 2 
A. It is not. 

10. As against bonafide subsequent 
purchasers and mortgagees ; must the 
prior deed or mortgage to affect 
them, be recorded: within what pe- 
riod from the time of execution, re- 
spectively ; and in what office: will 
notice of the prior title, though the 
Deed is unrecorded, bar the second 
incumbrancer ? 
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4. A Deed as against subsequent 
bonafide purchasers, or mortgagees, 
must be first recorded in the town- 
clerk’s office, and for want of such 
office, in the county-clerk’s office, in 
the town or county where the lands 
tie: no particular period within 
which &c. is specified: notice of a 
prior title, though unrecorded, will 
bar a subsequent purchaser, or in- 
cumbrancer. 

11. May a feme covert, convey or 

mortgage lands, or freehold estate 
held in her own right, and her dow- 
erin the husband’s estate, so as to 
bar her and her heirs ? 
A. A feme covert may convey any 
estate of which she is seized in her 
own right, with consent of her ba- 
ron. 

12. Is this done by joining with 
him in the conveyance to the gran- 
tee or mortgagee, or how ? 

A. This may be done by joining in a 
deed with her husband. 

13. Is a private or other examina- 

tion of the feme as to her free con- 
sent necessary, before the convey- 
ance as against her and her heirs, 
takes effect ? 
4. A private examination is neces- 
sary, and she must declare, * that 
she executed the deed freely, and 
without fear or compulsion of her 
husband.” 

4. What officers may take this 

examination, by the law of your 
State ? 
A. This examination may be taken 
by a Justice of the peace, or any 
Judge of any court of law in the 
state. 

15. What is the proper form ofa 
certificate, to be endorsed or annexed 
to the deed by the officer, where a 
feme covert joins in it for the pur- 
pose of conveying her estate, and ac- 
knowledges the execution before such 
officer 2 








A. © STATE OF VERMONT. ' 
Windsor to wit. At W.- ON | 
personally appeared A. B. signer and | 
sealer of the foregoing deed, and being 
by me examined (privately, and sepa-§ 
rate and apart from her husband, ) ac- 
knowledged, that she did voluntarily,| 
and without any fear or compulsion 
of her husband, ; sign, seal, and deliv- 
er the said deed for the purposes there- 
in mentioned, before me, 
C. D. Justice of Peace.” 9 
i6. To bar the feme of dower in 
the husband’s estate; is her joining 
in the deed, and making such ac-ff 
knowledgment, necessary in all ca-/9 
ses: Is itso, where the husband’s 
land is sold on execution, for the 
debt of the wife, before marriage ;) 
or for the husband’s debt: or where 
the conveyance is by the husband, or| 
husband and wife, who are non-res- 
idents 2 | 
7. Generally, is there any thing ® 
peculiar, and variant, from the com-| 
mon law rights of the widow, in re- 7 
spect to dower in your state ? 4 
4. A widow in this state is endowed | 
only of lands of which her husband q 
dies seized, and consequently need 7 
not sign a deed with her husband, to |) 
bar her right of dower in his lands. 7 
18. What officers in your State, 7 
are authorized to take acknowledg- 
ments and proofs of deeds and mort- 7 
gages ? . a 
A. In ordinary cases, a judge of | 
any court of law in the state, or jus- | 
tice of the peace, may take the ac-|7 


knowledgment of deeds: when the 4 
grantor is abroad out of the state, or ~ 


dead, the proof of such deed by the 7 
oath of one or more of the witnesses, 7 
whose-names are thereto subscribed, 7 
made before any counsellor (of the § 
council of state,) judge of the su- 9 
preme or county court in this state, J 
is equivalent to an acknowledgment @ 
&c: if the grantor and all the wit>| 

















yesses are dead or out of the state, 
the proof may be made before the 





meres | 








or and | Mmsupreme or county court, by proving 
being Gimthe hand writing of the grantor or 
- sepa- Gmwitnesses, or by  adduciiig other evi- 
l,) ac- dence to the satisfaction of the 





‘arily, ‘ourt ; and such evidence being en- 
ulsion tered on the back of the deed, or 
deliv- annexed thereto, is equivalent to an 


there- acknowledgment &c: an acknow- 
ledgment or proof of a deed, taken 
eace.? ammout of the state, if agreeably to the 
wer i law of the place where the same is 
ining Ie taken, is valid sre. 

h ac-f 19. Whatis the form of a certifi- 
ull ca- 9 caie, te be endorsed on, or annexed 
yand’s Haeto a deed or mortgage by such officer, 














rv the Hewhen the grantor (not being covert, ) 
iage ; amacknowledges the execution ? 
where A. The same as the form above men- 


tioned in case of a feme covert, omit- 
ting the words within ( ). (see 
oe No. 15.) 
thing "9 20. Whatis the proper form of a 
 com- WBecertificate, to be endorsed or annexed 
in re- Bio the Deed or Mortgage by the offi- 
Weer, when the execution is proved be- 
fore him, by the deposition of one 
er more of the subscribing witnes- 
ses? 
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mds. Windsor to wit; at W. on 
State, 7%, ersonally appeared 4. B. one of the 
sete 4 Bsubscribing witnesses to the foregoing 
mort- 


eed, and made oath, that he saw C.D. 
pthe grantor, sign, seal, and deliver 
the same for the purposes therein men- 
tioned, and that the said A. B. and 
E. F. the other subscribing witness 


lge of 
mr jus- | 
e ace | 
n the P 
ite, or | 
ny the 
esses, 


each other, then and there severally 
subscribed their names to the said deed, 


SEs Eas witnesses of the signing, sealing, 
ribed, end delivery thereof by the said gran- 
of the Fae tor. 
el 4 Before me, G. H. Judge of the su- 
a, preme (or county court.’’) 
rment | 91 of 
wit? 21. Must the grantor or witness 








pin the presence of said grantor and of 





; 1821, 2+] VERMONT. staTe LAW, AND REGULATIONS. 9 


subscribe the acknowledgment, or 
deposition ? 

4. Neither the grantor or witnesses 
need subscribe the acknowledgment 
or proofs, except when the proof is 
taken before the county or supreme 
court in the case above specified, 
then the deposition, or affadavit, 
should be subscribed, sworn to, and 
together with the order of court, be 
annexed to the deed, and recorded 
with it. 

22. Is the certificate of acknowl- 
edgment by the grantor, or depositi- 
on by the witness, to be under the 
seal, as well as the hand of the officer 2 
4. No seal in this case is required. 

23. Ifa Quaker, or one conscienti- 
ously scrupulous of taking an oath 
is the witness, what is the form of 
affirmation prescribed by your law? 
4. “I do solemnly, sincerely, and 
truly affirm’ is the form prescribed 
by statute for the declaration or af- 
firmation of Quakers, and other per- 
sons who aie scrupulous of taking 
an oath. 

24. ifa Grantor, Mortgagor, or 
witness, is in another state or territo- 
ry, what officers in such other state 
or territory, may take the acknowl- 
edgment of the grantor, or deposition 
of the witness, to the execution ? 

25. Where the officer is of another 
state or territory as aforesaid,( wheth- 
er a Notary, Magistrate, Judge, or 
Mayor &e.)——what proof or instru- 
ment must be made or annexed, to 
the certificate of acknowledgment or 
deposition, showing he is such officers 
as he describes himself ?—Or will 
the deed be admitted to record, or 
be evidence on a trial, without any 
authentication from some authority 
in the state, that he holds the office or 
prey: he assumed ? 

. If Grantors or Witnesses are 
ead, or removed from the state, or 


| cannot be fownd by the grantee or bis 
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assigns: is there any provision in 
thos¢ cases or any of them, for sec- 
ondary proofs on w hich the deed or 
gage may be admitted to record 
be evidence on trial? as by 





ty, ahd that he is dead, out of the 
State, or cannot be found 2. 

27. ifthe grantor and witnesses 
are in a foreign country, and living 
or dead, is there any provision for 
taking an acknowle dgment or proof 
im such foreign country, and what ? 
4. Aiready answered. (see 18) 

28. Are Deeds and Mortgages du- 

ly recorded evidence, on trials ; how, 
and by whom are copies of the record 
exeinplified ? 
4. Records of deeds and mortgages 
are evidence on trials, eacept the deed 
is immediately, to the party offering 
it: in such case, he having the cus- 
tody of the deed, must produce or 
account for not producing it: the 
record is exemplified by the town 
or county clerk of the office where 
the record remains ; though prob- 
ably, the testimony of a witness 
who had compared the copy offered 
with the record, would be admissi- 
ble. 

29. In what order do mortgages 
take preference of each other ; is it 
by priority of execution, or of record- 
ing ? 

30. Is any term of days or months, 

allowed after execution; within which 
the mortgage being recorded, a sub- 
sequent mortgage gains no priority 
by first registering ? 
. Already answered. (see 2. 9. 
10.) Mortgages and other deeds, 
stand on the same footing in these re- 
spects. 

31. May Deeds of mortgage be ac- 
knowledged and proved by the gran- 
tors and witnesses, in like manner, 


before the same officers in and out of 


STATE LAW; 








AND REGULATIONS. 


the state, recorded in the several ef- 
fices, and have the like competency 
in evidence as absolute deeds ; if not, 
in what do they differ ? 
4. The same. 

$2. In regard to the execution, 
acknowledgment, proof and record- 
ing of deeds and mortgages in your 
state, in order to make them effectual 
between the parties, is there any 
other thing to be observed, not com- 
prehended above ? 
A. There is nothing, not compre- 
hended in the above. 


No. 111. JUDGMENT, (EXECUTION) 
&C. 


33. Do judgments bind real pre- 
perty, and may it be sold on execu- 
tion in your state ? 

34. From what time is a judgment 
(or decree in equity,) a lien on real 
estate, against the alienation of the 
debtor, is it from the actual signing 
or entry. or by its relation to the 
term &c. ? 

35. What is the order of priority 
among judgment creditors in respect 
of lands ; is it determined by the pri- 
ority of judgment, or by delivery of 
execution to the officer ? 

36. Does a judgment bind, after 
acquired land ? 

A. Judgments merely as such, do not 
in any way bind real property, no lien 
can be created on real property by 
legal process, except by attachment 
on the original process, or the actual 
levy of an execution: if attached, if 
must be described in the officers re- 
turn, and a copy of the writ, and re- 
turn endorsed thereon, left in the pro- 
per oflice for the recording of deeds ; 
in which case it is holden till the suit 
is ended, and for five months after 


judgment, in order that the plaintiff 


may set it off on execution; if the 





S. 


veral ef- 
npetency 
}3 if not, 


kecution, 
1 record- 
sin your 
| effectual 
vere any 
not com- 


compre- 


,CUTION ) 


real pro- 
ym execu- 


judgment | 


n on real 
on of the 
I signing 
om to the 


of priority 
in respect 
y the pri- 
lelivery of 


ind, after 


ch, do not 
ty, no lien 
yperty by 
ttachment 
the actual 


fficers re- | 


aa 


it, and re- @ 


in the pro- 
of deeds : 


Il the suit © 
iths after © 
e plaintiff! 7 
n; if the J 





Jeriour court, a lien on lands without 


Nios Seat ple 


reg! estate of the debtor, and that be 


{1 821, 2]. 


levy is not made in that time, the’ 
lien is discharged, which during its 
continuance, is valid against subse- 
quent conveyances by defendant, and 
against all other creditors. 

37. In respect of chattels, as be- 
tween creditors, has the first judg- | 
ment, or the first execution delivered, 
the preference ? 

A. The case is much the same as to 
ehattels, and no lien is created, ex- 
cept by actually seizing them on the 
original by attachment, or, in execu- 
tion: the delivery of execution has 


VERMONT strate 





no effect, except to the same officer, in 
which case the one first delivered, 
must be first levied and satisfied. 

58. In respect of chattels, may the 
debtor alienate, before execution de- 
fivered, as he may at common law 2 
.l. The debtor may alienate, either 
before or after the delivery of execu- 
tion, provided, there be no fraud in 
the transaction : if there be fraud, the 
sale would be void as against all cre- 
ditors: in other words, delivery of 
execution has no effect to bind the 
property. 

39. Is a prior judgment in an In- 


its jurisdiction, as against alienation 
of the debtor; or has it any effect, 
against a subsequent Judgment cre- 
ditor in a different court, and lands, 
within a different jurisdiction 2 

40. Is there any Court in which 
a Judgment entered, will bind the 
lands of the defendant as against 
other creditors in every county 2 
1. Answered in replies to the prece- 
ding questions. (see 33, 4, 5. 6.) 

41. Can Execution be taken out at 
once, in every county: and if not, 
may the lien &c. be lost by subse- 
quent Judgments, and Executions in 
ather counties 2 

42, Can Execution issue immedi- 
ately after Judgment, against. the 





LAW, AND REGTLATIONS-~ th 
sold, (after advertizing) without any 
previous appraisement ; and on what 
conditions as to payment ? 

4. Only one execution on the same 


| judgment can be taken out at the 


same time, and this cannot be done 
till after the rising of the court, in 
which the judgment is rendered, 
without the special order of the 
court; the execution is in nature of 


a capias, and of a fieri facias, and is 


directed against the goods, chattels, 
lands, and tenements of defendant, 
and for want of them against the 
body: the sheriff cannot take the 
body, till after having demanded, 
and being unable to find goods and 
chattels: the creditor may, but is not 
obliged to take lands, instead of the 
body: lands cannot be sold on exe- 
cution, but creditor may take it 
at appraisement; and there is six 
months for redemption given to the 
defendant, after the levy. 

43. In such case is a Deed made 

by the officer, and delivered to the 
party, before acknowledgment of if 
by such officer in court; or confir- 
mation of the sale by the court, va- 
lid : If there be fraud or irregularity, 
is there any summary redress ? 
4. The officer gives no deed, but 
merely returns his proceedings on 
the execution, which with the return, 
is to be recorded in the office of the 
clerk of the court where judgment 
was rendered, and in the town- 
clerk’s office, and these give a com- 
plete title as against defendant, and 
all subsequent purchasers and cred- 
itors. , 

44. Before real Estate canbe sold 
on execution, must it be appraised 5 
and sale delayed, until it brings the 
appraised value, or some proportion- 
ate rate of the valuation; how long 
is this suspension to continue ? 

A. Already answered. (see 42.) 
45. 1s there any writ of lecari fa 


12 


cias, elegit, extent, ov similar modes | 


of execution in your state ? 

4. There is but one form of execution 
known to our laws, and this is regu- 
lated by statute ; see 42 butrents, is- 
sues and profits of lands and tene- 
ments leased for life or years, are lia- 
ble to be taken in execution by any 
creditor of the lessor, or of such per- 
son or persons as have a right to re- 


ceive such rents, issues and profits ; | 


and the ofiicer levying such execu- 
tion, may cause the tenants to attorn 
to the creditor, and if he refuse, to 
turn him out of possession, and give 
livery of seizin to the creditor, who 
may retain possession, till his debt 
with interest is satisfied out of the 
rents and profits. 

46. Are there any recent or other 
laws in operation, tending to delay 
or impair the creditor’s remedy on his 
execution, by suspension, appraise- 
ment, or a minimum fixed, below 
which real or personal property, or 
both, may not be sold : or constrain- 
ing the creditor to receive other than 
Jawful money &c. or what else: do 
these laws expire, and when ? 

47. What security is required, du- 
ring such suspension, that the pro- 
perty shall not be wasted, or be forth 
coming ? 

A. There is nothing of this kind. 

48. May the debtor redeem land 
sold on execution, and within what 
time and on what terms 2 
4. The debtor may redeem at any 
time within sia months, by paying 
into the hands of the clerk of the 
court from which execution issued, 
the amount of the judgment, and 12 
per cent. interest. 

49. May Judgments on warrant 
of attorney for that purpose, be en- 
tered in vacation 2 

50. Can Judgments be entered up 
in all cases, on a warrant of atty. 
before the debt is payable 2 





[1821,2.] VERMONT. sTAaTE LAW, AND REGULATIONS. 


51. In such case is the Judgment 
an incumbrance on the debtor’s es- 
tate, against subsequent Judgments 


for debts due, and followed by im- 
' mediate execution 2 


A. Warrants of attorney to confess 
judgment, are whoily unknown to 
our laws and practice of our courts. 

52. If after sale and conveyance 
of land on execution the judgment is 
reversed; does the estate revert, or 
must the debtor look to the creditor 


for the price the land brought, or | 


what is your law in such case ? 

A. We have no statute or decisions, 
bearing directly on this question. 
My opinion is, that a reversal of the 
judgment would vacate the levy. 


53. Is the Ca. Sa. allowed at the | 


election of a judgment creditor, in 
the first instance : are bail to the ac- 


tion exonerated by surrender of the 7 


principal ? 

A. This question as to the state laws 
and practice, is already answered. 
(ante 42. ) 
the U. States, the creditor is at liber- 


In the circuit court of 4 


ty to take either a ca. sa. or a fi. fa. F 


at his election: bail to the action | 
are exonerated by surrender of the § 


body, at the term in which the judg- 


ment is rendered; or to the sheriff | 
having the execution, before a return 7 
of non est inventus ; or on the return § 


of a scire facias, and paying the cost 7 


of the scire facias. 


54. May the debtor be imprisoned | 


for any sum; and are none exempt- 7 


ed, as females, fathers of families, © 


aged, &c. ? 


A. Debtors may be imprisoned for j 
any sum however small, and none | 


are exempt, except married women, 
and they only according to the rules 
of the common law. 

55. Is the Ca. Sa. regulated, and 
its effects determined generally by 


| the common law ; or in what parti- 
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ulars are the rules of the common 

law departed from ? 

9, Already answered. (ante 42, 53. 
56. Are any kinds of personal es- 

tate exempt from sale on execution ; 


absolute! y, or how 2 
4.4. One cow, ten sheep, and necessa- 


ry bedding and apparel, and neces- 
sary household furniture, and the ne- 
essary tools of defendant’s trade or 
profession, are absolutely exempt 
from execution: what are necessary 
in these particulars, is not defined 


Sby statute, nor by any known deci- 


sions of our courts. 
No. ry. INSOLVENT (LAW-) 


57. Is there a standing insolvent 
law in your state, under which debt- 
ors may be released from imprison- 
ment, on surrender of their proper- 
ty: Are there any persons on ac- 
count of the nature of the debt, or 
cause of action, excepted out of it ? 

58. What length of time is usually 
required, to effect a discharge: Is the 
claim of the debtor for a discharge, 
determined by the court or a jury ? 

59. Must the debtor be actually 
in the gaol, or on the limits, when 
his petition is made, and while de- 


» pending: or may he apply for the 


benefit of the law, at any time before 

a suit brought, or after suit, and be- 

fore execution and imprisonment ? 
60. Is there any thing peculiar in 

the insolvent law of your State ? 

. We have no general law on the 


psubject of insolvency : the legislature 


‘equently pass laws in individual 
cases, which may be regarded as in- 
solvent laws ; the provisions of these 
acts are various, and dictated by the 
circumstances of the case. 


No. vy. wits, &c. 


61. Are lands and Freehold inter- 
ests, devisable at the pleasure ef the 


testator, and to the entire disinheri- 
son of his children or issue &c, ? 

4. Lands and freehold interests are 
devisable at the pleasure of the tes- 
tator, and to the entire disinherison 
of his children or issue. 

62. What formalities of execution, 

are essential to a will of lands, in re- 
spect of the number of witnesses, co- 
attestation, sealing, &c. ? 
A. ** All devises of land, tenements, 
or hereditaments must be in writing, 
and sealed by the party devising the 
same, and signed by him or her or 
by some person in his or her pre- 
sence, and by his or her express di- 
rection; and must be attested and 
subscribed in the presence of the de- 
visor, by three or more credible wit- 
nesses, all signing in the presence of 
the testator, or the same will be void 
and of no effect.” 

63. What. formalities are required, 
in the revocation of wills of land ? 

A. * No devise &c. or any clause 
thereof is revocable otherwise, than 
by some will or codicil in writing 
declaring the same ; or by burning, 
cancelling, tearing, or obliterating 
the same by the testator, or in his 
presence, and by his direction or 





consent.” ‘These requisitions seem 
to be conformable to 29Car. 2. c. 3. 

64. Are the provisions of the sfa- 
tute of frauds 29 C. 2. c. 3. in force, 
or adopted in regard to the execution 
of wills of land, or to what extent 2 
4. Answered, in the two preceding 
questions. 

65. Before what court, or officer, 
are wills of lands and personalty, 
exhibited for proof : does the proof in 
the probate court, or before the Sur- 
rogate, affect the right of the heir, to 
question its execution at law ? 

A. The state (as remarked under the 
head of courts &c.) is divided into 
probate districts, of which there are 


usually, bat not in every instance, 














cias, élezii, extent, ov similar modes 


of execution th your state : 

A. VPircve ts but cone form of execution 
Known to our laws, and this is regu- 
lated by statute ; see 42 but rents, is- 
sues and proiits of lands and tene- 
ments leased for life or years, are lia- 


ble to be taken in execution by any | 


creditor of the lessor, or of such per- 
son or persons as have a right to re- 
ceive such rents, issues and profits ; 
and the otiicer levying such execu- 
tion, may cause the tenants to attorn 


to the creditor, and if he refuse. to. 


turn him out of possession, and give 
livery of seizin to the creditor, who 
May retain possession, till his debi 
with interest is satisfied out of the 
rents and profits. 


' 
46. Are there any recent or other | 
laws in operation, tending to delay | 


or impair the creditor’s remedy on his 
execution, -by suspension, appraise- 
meni, Or a minimum fixed, below 
which real or personal property, or 
both, may not be sold : or constrain- 
ing the creditor to receive other than 
Jawtul money Ac. or what else: do 
these laws expire, and when ? 

7. What security is required, du- 
ring such suspension, that the pro- 
perty shall not be wasted, or be forth 
coming ? 

A. There ts nothing of this kind. 

48. May the debtor redeem land 
sold on execution, and within what 
time and on what terms 2 
4. The debtor may redeem at any 
time within sia months, by paying 
into the hands of the clerk of the 
eourt from which execution issued, 
the amount of the judgment, and 12 
per cent. interest. 

49. May Judgments on warrant 
of attorney for that purpose, be en- 
tered in vacation ? 

50. Can Judgments be entered up 
in all cases, on a warrant of atty. 
sefore the debt is payable ? 
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51. In such case the Judgment 
an incumbrance on the debtor's es- 
tute, against subsequent Judgments 
for debts due, and followed by im- 
mediate execution ? 

4. Warrants of attorney to confess 
judgment, are whoily unknown to 

our laws and practice of our courts. 

52. If after sale and conveyance 
| of land on execution the judgment Is 
reversed; does the estate revert, or 
| must the debtor look to the creditor 
for the price the land brought, or 
| what is your law in such case ? 
| 4. We have no statute or decisions, 
i bearing directly on this question. 
|My opinion is, that a reversal of the 
judgment would vacate the levy. 
| 53. Is the Ca. Sa. allowed at the 
‘election of a judgmeut creditor, in 
| the first instance : are bail to the ac- 
| tion exonerated by surrender of the 
principal ? 

4. This question as to the state laws 

and practice, is already answered. 

(ante 42. ) 

the U. States, the creditor is at liber- 

ty to take either a ca. sa. or afi. fa. 
at his election: bail to the action 
are exonerated by surrender of the 
body, at the term in which the judg- 

'ment is rendered; or to the sheriff 
having the execution, before a return 

of non est inventus ; or on the return 

at a scire facias, and paying the cosi 
of the scire facias. 

54. May the debtor be imprisoned 
| for any sum; and are none exempt- 
ed, as females, fathers of families, 
aged, &c. ? 
| 4. Debtors may be imprisoned for 
any sum however small, and none 
are exempt, except married women, 
and they only according to the rules 
of the common law. 
| 55. Is the Ca. Sa. regulated, and 
‘its effects determined generally by 
' the common law 3 or in what parti- 
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culars are the rules of the common 
law departed trem * 
A. Alveady answered. (ante 42, 53. 
56. Are any kinds of personal es- 
tate exempt from sale on execution ; 
absolutely, or how 2 
4. One cow, ten sheep, and necessa- 
ry bedding and apparel, and neces- 
sary household furniture, and the ne- 
cesar) tools of defendant’s trade or 
profession, are absolutely exempt 
from execution: what are necessary 
in these particulars, is not defined 
by statute, nor by any known deci- 


sions of our Courts. 
No. 1V. INSOLVENT (LAW.) 


57. Is there a standing insolvent 
flaw in your state, under which debt- 
ors may be released from imprison- 
ment, on surrender of their proper- 


ty: Are there any persons on ac- | 
count of the nature of the debt, or 


cause of action, excepted out of it ? 
58. What length of time is usually 
required, to effect a discharge: Is the 
claim of the debtor for a discharge, 
determined by the court ora jury ? 
59. Must the debtor be actually 
in the gaol, or on the limits, when 
his petition is made, and while de- 
pending: or may he apply tor the 
benefit of the law, at any time before 
a suit brought, or after suit, and be- 
fore execution and imprisonment ? 
60. ls there any thing peculiar in 
the insolvent Jaw of your State ? 
A. We have no general law on the 
subject of insolvency : the legislature 
frequently pass laws in individual 
cases, Which may be regarded as in- 
solvent laws ; the provisions of these 
acts are various, and dictated by the 
circumstances of the case. 


No. v. WILLs, &c. 


61. Are lands and Freehold inter- 
ests, devisable at the pleasure ef the 


testator, and to the entire disinheri- 
' son of his children or issue &c., % 
|4. Lands and freehold interests are 
devisable at the pleasure of the tes- 
tator, and to the entire disinherison 
of his children or issue. 

62. What formalilies of execution, 
are essential to a will of lands, in re- 


spect of the number of witnesses. co- 





attestation, sealing, &c. ? 

4. ** All devises of land, tenements, 
'or hereditaments must be in writing, 
and sealed by the party devising the 
same, and sigued by him or her or 
by some person in his or her pre- 
sence, and by his or her express di- 
rection; and must be attested and 
subscribed in the presence of the de- 
visor, by three or more credible wit- 


the testator, or the same will be void 
and of no effect.” 

| 63. What formalities are required, 
in the revocation of wills of land 2 

4. * No devise &c. or any clause 
thereol is revocable otherwise, than 
by some will or codicil in writing 
declaring the same; or by burning, 
cancelling, tearing, or obliterating 
the same by the testator, or in his 
presence, and by his direction or 
consent.” These requisitions seem 
to be conformable to 29Car. 2. c. 3. 

64. Are the provisions of the s/a- 
tute of frauds 29 C. 2. c. 3. in force, 
or adopted in regard to the execution 
of wills of land, or to what extent 2 
4. Answered, in the two preceding 
questions. 

65. Before what court, or officer, 
are wills of lands and personalty, 
exhibited for proof: does the proof in 
the probate court, or before the Sur- 
rogate, affect the right of the heir, to 
question its execution at law ? 

A. The state (as remarked under the 
head of courts &c.) is divided into 
probate districts, of which there are 
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two in each county; before the court 
of probate in the district in which the 
testator last dwelt, (or if not an in- 
habitant of this state, in some one of 
the districts in which the testator left 
estate,) the will must be proved. So 
far as my information extends it has 
been considered, that probate of the 
will before the court of probate and 
no appeal taken, (for in most cases 
an appeal lies to the supreme court 
from a decree of the probate court, ) 
is imperative upon all persons having 
an interest in the estate: this ques- 
tion is not known however to have 
been determined here, but in Wew 
Hampshire where the statute is much 
the same, it is decided, that the pro- 
bate does not affect the right to ques- 
tion the execution of the will at law. 
66. Is the execution proved by the 
Witnesses, or oath of the Executors, 
or both in the first instance ? 
A. The execution of a will is to be 
proved by the subscribing witnesses ; 
others may be called to show the 
sanity or insanity of the testator. 
67. In what office is the will and 
inventory registered: are office co- 
pies evidence ¢ 
A. In the office of the register of the 


: court of probate ; and in cases of a 


devise of real estate, in the /own- 
clerk’s office also: office copies are 
evidence in most cases. 

68. What formalities are required, 
to the execution of Testaments, or 
wills of chattels ? 

69. Are any number of subscribing 
witnesses, or the signature, or seal of 
the testator required ; or is a will of 
personals proveable by the rules of 
the common law: or what law ? 

1. Our statute has left wills of chat- 
dels when in writing, as to the form- 
alities required in their execution, 
the same as at common law. As 
to nuncupalive wills, the statute 
makes the same requisitions, ag in 
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the 29 Car. 2. c. 3. except, that iy 
stead of 301. a nuncupative will by 
our statute, may be good for 200 dol. 
lars. 

70. May executors, having letter 
testamentary, or administrators \et- 
ters of administration, granted iy 
another state, suein your state ? 

71. If not, what is to be done to 

enable them to sue ? 
4. Executors having letters testa.4 
mentary, or administrators letters! 
of administration granted in another 
state, cannot as such sustain ac.-! 
tions in this state ; to enable them to” 
sue here, letters of administration” 
must be taken from some court of! 
probate in this state. 

72. Are exemplificalions of wills 
and testaments, by the proper offi- 
cer tn other states, evidence in your 
courts ; or must the originals be pro. 
duced and proved 2 

73. How are foreign Wills and 
Testaments proved in your state; 
are there any statutes, or provisions| 
regarding wills and administrations 


&c. in other states, or foreign coun- 


tries : How are foreign Wills, Deeds, 
Judgments, &c. exemplified, to be 
evidence in your courts ? 


4. Exemplifications of testaments by 


the proper officer in other states, are? 
by Stat. made evidence in our courts; | 
copies of wills and testaments and” 
the probate thereof, which have been 4 
proved and allowed in any court of 


probate in any of the U. States, or 9 


| 


in a court of probate in any other] 
state or kingdom, according to the! 
laws of such state or kingdom, where! 
the testator had estate real or perso- 
nal, whereon the will may operate, 
may be filed and recorded in the re- 
gistry of the court of probate here, in 
whose district such estate is found; 
and in such case, if letters are grant- 
ed, it would be with the will annex: | 
ed, and if real estate is devised in | 
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euch will, it must also be recorded 
n the town-clerks office. in which the 
Rand lies, and copies of such records 
are made evidence in all cases. 


No. VI. DESCENTS. 


"4, How do Inheritances in fee sim- 
yle descend upon intestacy, among 
ineal heirs ? 

75. How among collaterals 2 

76. Hlow, in respect of the half 

blood : does the common law govern? 

77. Does the common law prevail 

on descents, in any cases, and what ? 

78. Is there any thing peculiar in 

your law of descents ? 
A. Our statute adopts in general, the 
provisions of the statutes, 22 & 23 
BCar. 2c. 10 & 29—Car. 2. c. 30. 
alled the statutes of distribution, as 
rules of descent for real estate. The 
instances wherein it varies, will now 
be pointed out. 

ist. Male children take twice the 
amount of female children. 

2d. The widow takes only an es- 
ate for life, in one third of the re- 
| estate, whereof tie husband dies 
seized. 

3d. If the child of any intestate 
lie, before he or she arrive at full 
age, and unmarried, his or her share 
of the real estate descends to the bro- 
hers and sisters, and such as legally 
represent them in the same propor- 
ion; that is, a double portion goes 
0 the brothers ; if the child die after 
arriving at full age, and in the life- 
ime of the mother, she inherits 
qually with each of the sisters. 

' 4th. Ifany person die after mar- 
riage, or becoming of full age, with- 
out lawful issue, the father being 
alive, he inherits the whoie estate ; 
nless there be a widow, in whieh 

case, she takes one half in fee in lieu 
of dower, and the father the other ; 
case thefather be dead and the mo- 
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ther living, she takes a share equal 
with the sisters, or their representa- 
tives: ‘These provisions respecting 
the mother, seem to be taken from 
the statute 1 Jac. 2.c. 17. though in- 
stead of taking equally with the bro- 
thers and sisters generally, she takes 
equal with the sisters ; that is, half 
as much as the brothers. 


No. VII. DISTRIBUTION ON INTES- 
TACY, (OF PERSONALTY.) 


79. Upon intestacy, how is the sur- 
plusage of the intestates personal 
property distributed between the wi- 
dow, children, and representatives ? 

80. How among collaterals ? 

81. Are the provisions of the 22nd 
and 23rd Car. 2. c. 10, and 29 Car, 
2.c. 30, called the Statutes of distri- 
bution, in force or adopted in your 
state, in what does your law differ 2 
A. The surplusage of personal es- 
tate not bequeathed, is distributed by 
our statute in the same manner as 
real, except that the widow takes 
one third forever. 

No. Vill. ENTAILS, DOWER, €UR- 

TESY, &c. 


82. May entails of real estate be 
created, as vader the Stat. de donis— 
and with the same incidents, in re- 
spect of being barred Dower; Cur- 
tesy ; Waste Ac. ? 

83. Are entails abolished; con- 
verted into fees ; or otherwise modi- 
fied by your laws, and how ? 

84. How barred by the tenant? 
A. We have no statute or decisions, 
on the subject of entails ; nor is it 
known that any attempt has ever 
been made in this state, to create an 
estate-tail. 

The constitution merely says, that 
* The legislature shall regulate en- 
tails in such manner, as ta prevent 
perpetuitics.”?, 
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85. Is the widow entitled to dow- 
er; and the husband to Curtesy ; as 
by the common law ; or how altered? 
4, "he widow ts entitled to dower of 
estate only, of which the husband 
dies seized. The husband is entitled 
to an estate by Curtesy, in the real 
estate belonging to the wife as at 
common law 3; with these restric- 
tions, that the children of the wife 
and their representatives, who would 
legally inherit, must have deceased, 
and he can hold by the curtesy lands 
only, whereof the wife was seized in 
See simple. 
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after be sued, prosecuted or main. 
tained, for the recovery of any lands, 
tenements, or hereditaments, if the 
cause of action shall accrue after the 
passing of this act, but within 15 
years, next after the cause of action 
shall accrue, or have accrued to the 
plaintiff or demandant, or plaintiffs 
or demandants, or those under whom 
he she or they claim. And _ that 








/ho person, having right or title of 
entry into houses, lands, tenements, 


or hereditaments ; shall hereafter 
thereunto enter, but within 15 years 
next after such right of entry shall 





No. 1X. LIMITATION OF SUITS. 


86. What length of adverse pos- 
session of lands is a bar to the right 
owner, and his heirs, being under no 
disability 2 

87. What savings are there, which 
prevent the running of the time, a- 
inst the owner or his heirs 2 
88. Is there a saving in favour of 
foreigners or citixens of other states 2 

89. Are the gencral principles of 
English law, on the bar of these Sta- 
tutes, adopted in your state 2 

90. Is there any thing peculiar to 
be remarked on the Statutes of Li- 
mitation, in your state 2 

91. What length of time bars re- 
covery of debis by specialty ; Assum- 
sit ; l'rover; Detinue ; on the Case ; 
Slander; and other personal actions? 

92. What savings ? 

93. Are there any in favour of ci- 
tizens of other states, or Foreigners? 
4. This whole subject may be most 
satisfactorily disposed of, by copying 
the 6th, 7th, 8th, 9th, 10th, and 11th, 
sections of the statute of limitations. 

Limitation of real actions, ** Sec. 
6th, ‘Phat no writ of Right or oth- 
er reali action; no action of eject- 
ment or other possessory action, of 


€ 


c 


cr 
Pa) 


accrue, or have accrued. 

Limitation of personal actions, Sec, 
7th. * That all actions of trespass, 
quare clausum fregit, all actions of 
trespass, detinue, trover, or replev- J 
in for goods or chattels ; all actions 
of account, and upon the case, (oth- 
er than such as concern the trade 
of merchandize, between merchant 
and merchant, their factors and ser- 
vants ;) all actions of debt, grounded 
on any lending or contract, without 
specialty ; all actions of debt, for ar- 
rearages of rent; and all actions of 
assault, menace, battery, wounding, 
and imprisonment, or any of them, 
which shall be sued or brought, after 
the passing of this act, shall be com- 
menced and sued, within the times 
hereafter limited, and not after- 
wards ; that is to say: ‘Th said ac- 
tions of account, the said actions of 
debt, and actions upon the case, 
(other than for slander,) and the said 
actions of trespass, detinue, and re- 
plevin, for goods and chattels ; and 
said actions of trespass, quare clau- 
sum fregit, within 6 years next after 
the cause of such actions or suits re- 
spectively, shall accrue, and not af- 
ter: And the said actions of assault, 
menace, battery, wounding, or im- 
prisonment, or any of them, within 3 
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Nain. tions or suits respectively shall ac- 
ands, crue, and not after. And the said 
dns actions of assault, menace, battery, 
_— wounding or imprisonment, or any 
ci IS of them, within 3 years next after 
CTLON 


the cause of such actions or suits re- 


0 the spectively shall accrue, and not af- 

ntifi ter. And the said actions upon the 

a "EE case, for slander, within 2 years next 
hat 


after the cause of such actions or suits 
shall accrue, and not afterwards. 
Limitation of sundry civil actions : 
Sec. 8th, “ That all actions upon 
promissory notes in writing, (attest- 
ed by one or more witnesses) ex- 
ecuted after the passing of this act, 
shall be commenced and sued within 
14 years, next after the cause of ac- 
tion shall accrue thereon, and not 


tle of 
ents, 
after 
ears 
shall 


Sec, 
YASS, 
is of 


lev. after. And all actions on promisso- 
‘ions ry notes in writing unattested, exe- 
oth- cuted after the passing of this act, 
rade shall be commenced and sued within 
rant 6 years, next after the cause of action 
ra ; shall accrue thereon, and not after. 
ide 


And allactions of debt, or scire facias 
on judgment, within 8 years, next 
after the rendition of such judgment, 
and not after. And all actions of 
covenant, (other than covenants con- 
tained in deeds of conveyances of 
lands, for securing the title of said 
lands,) within 8 years after the cause 
of such action shall have accrued, 
and not after. And all actions of co- 
venant, brought on any covenant or 


L0ut 
* ar- 
Ss of 
ing, 
em, 
fter 
om- 
mes 
ler- 
ac- 


3 of covenants, contained in any deed of 
"> B® conveyance of lands, as aforesaid, 
aid Me Within 10 years next after there shall 
aa have been a final decision, against 


the title of the covenantor, in such 
wi deed. 

oa Proviso, Sec. 9th, ** Provided al- 
vers ways, and itis hereby further enacted, 
al That if, upon any of the said ac- 
It, tions or suits, judgment shall be ren- 
= dered for the plaintiff, and the same 
a be reversed by writ of error, or a 
- verdict pass for the plaintiff, and for 





matter alledged in arrest of judg- 
ment, the judgment be given against 
the plaintiff, that he take nothing for 
(by) his plaint, writ or bill ; as also 
when judgment, in any action or 
suit, shall be rendered against the 
plaintiff, on any plea in abatement, 
or on demurrer, and the merits of 
the cause shall not be tried; that in 
all such cases, the plaintiff, his heirs, 
executors or administrators, (as the 
case shall require,) may commence 
a new action or suit, from time to 
time, within 1 year after such judg- 
ment reversed, or such judgment giv- 
en in arrest, or rendered on plea of 
abatement, or upon demurrer, a- 
gainst the plaintiff, and not after. 
Infants, feme coverts, &c. not 
barred, Sec. 10th, ** That this act 
shall not extend to bar any infant, 


feme covert, person imprisoned, or 


beyond seas, without any of the U. 
States, or non compos mentis, from 
bringing either of the actions before 
mentioned, within the term before 
set and limited for bringing such 
actions, calculating from the time 
such impediment shall be removed, 
And if any person, against whom 
there is or hereafter may be any 
cause or suit, for any or every the 
species of personal actions before enu- 
merated, who at the time the same 
accrued, was without the state, and 
shall not have known property or es- 
tate therein, which could by the com- 
mon and ordinary process of law, 
be attached ; that then and in every 
such case, the person who was enti- 
tled to bring such-action or suit, 
shall have liberty to commence the 
same, within the respective periods 
before limited, after such absent per- 
son’s coming or return, into this 
state. 

Writ of error to be served within one 
year after judgment on which predica- 
ted, Sec. 11th, * That no judgment or 
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proceedings, in course of justice, in 
any real or personal action, shall 
from and after the passing of this act, 
be reversed or avoided for any error 
or defect therein, wnless the writ of 
error, or ‘suit for reversing such 
judgment, or proceedings in course of 
justice, be commenced and duly serv- 
ed on the defendant or defendants in 
error, according to law, within 1 
year next after the rendition of such 
judgment, or within 1 year next af- 
ter such error or defect shall have 
intervened ; saving always unto in- 
fants, feme coverts, persons non com- 
pos mentis, persons in prison, be- 
yond seas, or without the U. States, 
the right of bringing any writ of 
error, or suit for reversing any judg- 
ment, or proceedings in the course of 
justice, at any time within 1 year 
next after such impediment shall be 
removed, and not after. 


No. x. TAXES. 


94. May lands be sold in your state 
for the payment of taxes : has an ab- 
sentee any privilege? 

4. Lands are liable to be sold for the 
payment. of state, county and town 
¢axes ; but ordinarily, taxes are levi- 
ed only on improved estates ; when 
it is otherwise, the act assessing the 
tax makes particular provision for 
the mode of sale, and directs what 
officer shall collect, and assigns the 
time of redemption, which is gene- 
rally 1 year: undivided lands, that 
is, lands holden in common among 
the proprietors of a township, are 
liable to be taxed by a vote of the 


proprietors for all proprietary pur- 
poses, such as making surveys, divi- | 


sions of the lands &c. It is common 
also, for the legislature to grant 
taxes on particular townships, (es- 
pecially new towns or towns par- 


‘tially settled,) for the purpose of 








making roads, bridges, and for other 
purposes calculated to facilitate the 
settlement, or promote the general 
interest of the proprietors and land 
owners. In none of the cases, have 
absentees or non-residents, any spe- 
cial privileges. 

95. Before a sale, is notice to be 
given of the property taxed ; the a- 
mount; and the time and place of 
sale ? 

96. What officer is to give this no- 
tice ? 

97. In what manner: for what 
length of time ; and in what places 2 
1. Notice is to be given of the pro- 
perty taxed, and the amount of tax, 
and the time and places of sale in the 
newspapers printed in Windsor, Ben- 
nington, and Rutland, 3 weeks succes- 
sively 30 days before the day of sale, 
by the officer whose duty it is to 
collect the tax. 

98. If a sale takes place, is the 
deed given to a purchaser absolute 2 


99. If not, what time is allowed to 


redeem, and on what terms : at what 
place or office, are the sales entered? 
A. ‘There is usually 1 year’s redemp- 
tion allowed, during which time the 
officer is not to convey. When the 
time of redemption has expired, he 
gives an absolute deed. 

100. Do lands on which taxes are 


‘not paid, in any case vest in the state: 


and then how and in what time, to be 

redeemed ? 

4. Lands on which the taxes are not 

paid, do in no case vest in the state. 
101. What officer in any county, 

ought a non resident desirous of keep- 

ing his taxes paid, correspond with 


'for that purpose: or what is most 


prudent for him to do ? 

/l. Payment of the tax, or for the re- 
demption of the land, must be made 
to the ofticer, who is the collector of 
the tax. ‘There have been several 
private land offices established by in- 
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dividuals, to whom application for 
information, or for the payment of 
taxes, or redemption of lands may be 
made. Itis not known that any now 
exist, except one at Ryegate, kept by 
James Whitlaw esq. There are now 
no tracts of wild land belonging to 
the state. The uncultivated lands, 
are principally owned by persons 
living within the state, and non-resi- 
dents generally, have agents here to 
take care of their interests. The 
acts of the legislature respecting land 
taxes are very numerous, and fre- 
quently varying ; to make an ana- 
lysis of them, vould be to compose a 
volume, which when made would be 
useless. 


No. XI. MISCELLANEOUS, 


BAIL, &c. 


102. May ‘debtors pendente lite, be 

restrained by attachment of proper- 
ty, or otherwise, from alienating it : 
Is the debtor liable to be holden to 
bail, on the principles, and in cases 
allowed by the common law gener- 
ally ? 
1. Debtors pendenie lite, cannot be 
restrained by attachment or other- 
wise, from alienating by the courts 
oflaw. Writs of sequestration may 
issue out of chancery, when a bill 
is pending. 

A debtor, is always liable to be 
arrested,on an original writ of attach- 
nent, and may be committed unless 
he find bail, to the acceptance of the 
officer : the bail become such by en- 
dorsing their names on the original 
vrit. The party thus endorsing be- 
omes bail, not only for appearance, 
but to the action, but may at any 
ime pending the action, or on the re- 
urn ef a scire facias, surrender the 

rincipal in court, paying the cost 
onthe scire facias if one has issued. 





Ifthe principal is not surrendered, the 
bail becomes liable to execution a- 
gainst him on the scire facias, for the 
whole judgment, and additional costs. 


LETTERS OF ATTORNEY. 


103. Is there any provision in your 

laws, for the proof and recording of 
letters of attorney, made in other 
states, or in foreign parts, for the 
conveyance of lands or chattels in 
your state ? 
4. Letters of attorney for the con- 
veyance of lands, are to be acknowl- 
edged and recorded in the same 
manner, as deeds of conveyance. 
( See ant. 2.) 


ALIENS. 


104. Do aliens stand on the foot- 
ing of the common law, in respect of 
taking by descent, or purchase: may 
they in any case purchase, or hold 
real estate under your laws ; as for 
example, in Mortgage ? 

4. Aliens, as to the subject matter 
of this question, stand on the footing 
of the common law. We have no 
statute on the subject. 

ADMINISTRATION. GUARDIANSHIP. 

105. Is the right of administration 
regulated as in England by the stat- 
utes of 31. Edw. iii. c. 11. and 21. H. 
vill. c. 5. or by local acts ? 

4. In general, our statute has adopt- 
ed the regulations of the statutes 31. 
Edw. iii. c. 11. and 21. Hen. viii. c. 
5.as to the right of administration. 
The next of kin must be 21 years of 
age, and both executors and adminis- 
trators, must give bond, before they 
can proceed to administer the estate. 

(106. May Giardians be appoint- 
ed by will: Does the common law 
regulate guardianship : 





ees 


Ns ale Pectaall SpA 
Naito 


er 


























titer 











20 «6£[1821,2.] VERMONT. STATE LAW, AND REGULATIONS. [18 


A. We have no statute authorizing 
the apointment of guardians, by will. 
Whether our courts would adopt the 
provisions of 12. Car. ii. c. 24. has 
never been decided. ‘The courts of 
probate are empowered to approve of 
such guardians, as may be chosen 
by minors of the age of 14; and to 
appoint them in their discretion, for 
such as are under that age; and for 
such as are over that age, who ne- 
glect or refuse to choose one. Also, 
in case one be chosen who is unable 
to give satisfactory bonds, or who 
refuses the trust, or when the minor 
being 14 years old, shall be without 
the government ; in any of these ca- 
ses, there is nothing to limit the dis- 
cretion of the judge of probate. 


PAYMENT OF DEBTS BY EXECU- 
TORS AND ADMINISTRATORS. 


07. Is the law of England, in re- 
gard to the order and priority of pay- 
ing debts by Executors and Admin- 


istrators, in force in your state: if 


not, What is the law there 2 
4. Ifthe estate is not represented as 
insolvent to the court of probate, the 


executor or administrator becomes | 
liable, (after order for payment of 


debts by the court of probate) to pay 
all the debts. If the estate is repre- 
sented insolvent, commissioners are 
appointed, before whom all the debts 
must be proved; the creditor not 
proving his debt in a given time as- 
signed by the court of probate, is 
barred. When the debts are all as- 
certained, they are paid pro rata 
without any priority, except debts 
due to the state, rates and taxes, and 
debts for the last sickness, which are 
always paid in full: if there is pro- 
perty sufficient for the purpose of 
paying debts, the personal estate and 
real if necessary, (except the wi- 
dow’s dower) are assets in the hands 


of the executor, and may be sold by 
him, under the authority of the court 








of probate. From the commission. 11 
ers, an appeal lies to the supreme com 
court. stati 
108. May executors and adminis. im 4. 1 
trators give a preference by confess. im ing 
ing Judgments? Are lands ever sold the | 
on J idgwnent against Executors or ner 
Administrators ? gott 
4. The executors or administrators LL 
can give no preference, in any way, git 
Lands in case of a solvent estate, fim ren 
may be taken, appraised and set off A.’ 
on execution, as in other cases on mal 
Judgment against the executor &c, rece 
but can in no case be sold on execu- 
tion. 
. Bp patt 1 
JOINT-TENANCY. spec 
A. 
109. Is Joint-tenancy in land crea- pre’ 
ted, as at common law, and its inci- 
dents the same: If not, how mod- 
ified 2 
4. By statute, the common law on 1 
this subject isreversed ; in deeds to der 
two or more persons, they hold, as the 
| tenants in common, waless the deed arn 
| expressly declare, that they shall of 
hold as Joint-tenants, and not as ten- fro 
ants in common. 1 
A. 
SEALS. on 
con 
110. Is the common law, in regard 
to the effect and operation of instrv- 
ments sealed, and not under seal, 
generally in force: how changed ? 2 


4. The common flaw, in regard to 
' fra 
instruments sealed, and not under J, 

seal, is generally in force in this 


state. 
111. Is a scroll, ink, or printed ang 
t 


seal, equivalent to wax, in any ant 
what instruments ? 

4. A scroll, ink, or printed seal, is 
not equivalent to wax or wafers, i! | 
any instrument. Ce 
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BASTARDS. 





112. Are bastards subject to the 
common law disabilities, in your 
state ? 
A. Bastards are capable of inherit- 
ing and transmitting inheritance, on 
the part of the mother, in like man- 
ner as if they had been lawfully be- 
gotten, of such mother. 

-113. Are antinuptial children, le- 
gitimated by the marriage of the pa- 
rents ? 

A. They are legitimated by the inter- 
marriage of the parents, if they are 
recognized by the father. 





ALLUVION. 


114. Does the common law in re- 
spect of allwvion, prevail ? 
A. The common law is supposed to 


‘ prevail as to alluvion. 
. 
FISHERIES. 
i 115. Is the owner of lands, bor- 
0 dering’ on a navigable river, where 
is the tide flows and reflows, and on 
( arms of the Sea, entitled to the righis 
ll of several Fishery, in those waters in 
, front of his land ? 
16. Is this so, by statute, or usage ? 
1. We have no statute, or decisions 
on this subject, and doubtless the 
common law prevails. 
d 


- FRAUDULENT CONVEYANCES. 


117. Are the Statutes of 15. and 
27. K. or similar provisions against 
Jraudulent conveyances to defeat cred- 


: ae ; 

itors, and purchasers, in force in 
your state: or similar acts 2 

| ‘l. Qur statute on this subject is co- 

| pied very nearly, from 13. Eliz. c. 5. 

} STATUTE OF FRAUDS. 

| 118. Is the Stat. of 29. Car. ii. c. 3. 








(called the stat. of Srauds,) or simi-| 
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lar provisions, adopted in your state? 
4. Our statute “‘ regulating the con- 
veyance of real estate, and for the 
prevention of frauds therein,”’ has a- 
dopted nearly in terms, all the pro- 
visions of the Stat. 29. Car. ii. c. 3. 
which relate to the conveyance of 
lands, &c. thatis to say, the Ist, Srd, 
7th, 8th, and 9th sections of that act, 
and all that part of the 4th, which 
relates to the same subject. 


USES. 


119. Is the Stat. of 27. H. viii. cal- 
led the Stat. of uses, (or similar pro- 
visions) in force ? 

A. We have no statute of this kind. 

120. Is the English law of Uses 
and trusts, in force in your state ? 
A. We have a statute, adopting gen- 
erally, the common law of England, 
so far as the same is applicable to 
the situation of the people in this 
state, and consistent with the con- 
stitution, and statutes of the state; 
but few or no decisions have been 
made, in relation to the subject of 
uses and trusts. 


BARON AND FEME. 


121. Is the common law of Baron 
and Feme adopted in your state : does 
the wite’s chattels, real and personal, 
(if reduced to possession) vest abso- 
lutely in the Baron 2 
A. 'The common law of Baron and 
Feme, is generally adopted here; and 
the wife’s chattels if reduced to pos- 
session, do absolutely vest in the 
husband. 


USURY. INTEREST. 


199 


~w wt 


What is the rate of interes/ 

in your state ? 3 

A. The rate of interest established 

by law in this state, is 6 per cent. 
123. What are the provisions a- 

gainst usury ? 
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4. Our statute does not make the 
,security void, but directs that no 
more shall be recovered than 6 per 
cent, and inflicts as a penalty on those 
who receive more, a forfeiture of the 
whole usurious interest, and 25 per 
cent interest, on the whole sum of the 
contract, in which is reserved more 
than 6 per cent. Whether the 25 per 
cent interest is intended to be an ac- 
cruing sum, and if so, when the com- 
putation is to commence, and when 
or whether, it is to be merely a forfei- 
ture of 25 per cent on the contract, 
without relation to time, has never 
been satisfactorily decided, the bet- 
ter opinion is, that the latter doctrine 
will prevail. ' 


BOOK ACCOUNTS. 


124. Are book accounts evidence of 

debt in your state: for what things 
furnished : on what preliminary proof 
respecting the books, as containing 
the original entries &c. 
4. We have a statute giving the ac- 
tion of book account, directing, that 
if defendant plead any plea, which if 
true he ought not to account, the issue 
shall be tried by a jury. If found for 
plaintiff, the court is to appoint audi- 
tors. Original books of entries, and 
the oath of the parties, are admissi- 
ble evidence before the auditors ; and 
perhaps, on any question arising on 
the acceptance of their report, be- 
fore the court. 

125. Is interest recoverable ona 
book debt, from what time ? 

l. The court allow interest on book 
accounts after the customary time of 
credit has expired. 


BILLS OF EXCHANGE AND PROMISSO- 
RY NOTES. 


126. Are foreign and inland bills 
of exchange and promissory notes ne- | 
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gotiable ; and generally governed by 
the Law Merchant of England ? 

A. We have so little to do with for. 
eign bills of exchange, that we can 
scarcely be said to have any law on 
the subject. Inland bills of exchange 
and promissory notes are negotiable 
here, to a limited extent ; and where 
not varied by statute, the common, 
or law merchant, may be considered 
as generally applicable to them. 

127. Must demand be made by the 
holder on the drawee, or maker, and 
notice of non-acceptance, or non-pay- 
ment be given to the drawer, or en- 
dorser, by the rules adopted in the 
English law merchant, in order to 
entitle him to recover ? 

A. This question may be answered 
generally, in the affirmative. 

128. Is a protest for non-acceptance 
or non-payment, necessary on inland 
bills and promissory notes, in your 
state ? 

1. Protest for non-acceptance, or non- 
payment, is not necessary in these 
cases. 

129. Is there any peculiar practice, 

or statute regulations in your state, 
varying the general rights of parties 
to bills of exchange and promissory 
notes, as established in England and 
most of the states, and what ? 
4. Our statute, makes bills and pro- 
missory notes negotiable, but ex- 
pressly permits defendant to plead 
an offset of all demands proper to be 
plead in offset, which he may have 
had against the original payee, be- 
fore notice of the endorsement ; and 
to plead or give in evidence on the 
trial, any matter or thing, which 
would equitably discharge the de- 
fendant, in an action brought in the 
name of the original payee. 

130. What damages are recovera- 
ble, upon the non-payment, protest 
and return, of foreign bills of ex- 
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9, Noinstance is known where more 

than common damages, (id est, the 
sum and interest,) has been allowed, 
or ever asked for. 


DIVORCE. 


131. Are Divorces, a vinculis grant- 
odin your state: for what Causes: 
by what court: must the cause of 
livorce arise in the State, and the 
arties be resident there 2 
4. Our law on this subject has un- 
lergone many Changes; the causes 
are, impotency, adultery, intolerable 
severity, wilful desertion for 3 years, 
vith neglect of duty in either party ; 
and 7 years unheard of absence. Di- 
orces are granted by the supreme 
gurtonly. ‘The petitioner must have 
ad his permanent residence in this 
state 1 full year, before grantjng the 
bill: the parties must both have 

sided in this state, at the time the 
act complained of took place, except 
where both parties shall have resided 
n this state, and one of them shall 
have deserted the other and left this 
tate, or have removed therefrom, 
nd shall thereafter have committed 
ny act, which would be a suflicient 
ause of divorce, had such act been 
ommitted, while both parties resi- 
led within this state. Divorces are 
m all cases a vinculis matrimonii, ex- 
ept when the cause is for intolerable 
everity, in which case it may be a 
piaculis, or a mensa at thoro, at the 
iscretion of the court. 


ATTACHMENTS. 


132. Do foreign and domestick at- 
achments issue in your State, to 
bmpel the payment of debts, from 


bsconding, absent, or foreign debt- 
rs 2 
F 


‘ 
e 


oreign attachments may issue, 
9 compel the payment of debts from 
bsent, or absconding debtors. 





STATE LAW, AND REGULATIONS. 


LANDLORDS AND TENANTS. 


133. Is the law of Landlords and 

Tenanis, in regard to distress for 
rent, similar to the English law ; or 
how is it ? 
A. The law of landlord and tenant, 
in regard to distresses for rent, is 
not in force here; either ejectment 
to oust the tenant, for non-payment 
of rent or covenant on the lease, will 
lie. 


SET-OFF. 


134. Is the law of set-off of mutual 
debts, similar to the English law, 
and that of other States 2 
A. By our statute we do not plead an 
off-set in bar, but when there are mu- 
tual claims between the parties, defen- 
dant may plead the general issue, or 
confess plaintiff’s demand, and also 
plead an off-set in nature of a decla- 
ration, with one or more counts, to 
which plaintiff pleads as in other ca- 
ses. Or, he may plead the general 
issue to defendant’s counts in off-set, 
and also plead a set-off to defendant's 
claim, and so on till the pleadings 
are closed ; and the jury are to find 
the sum in arrear to either party, and 


judgment is to be entered according- 


ly for the balance found, either for 
plaintiff or defendant. 

But defendant cannot plead in off- 
set any demand not due, at the time 
of the service of plaintiff’s writ, or 
any promissory note assigned to him, 
unless notice of such assignment was 
given to plaintiff, before the com- 
mencement of his action. 


CHOSES IN ACTION. 


135. Are choses in action, other 
than bills ofexchange and promissory 
notes, assignable: may the assignee 
sue in his own name: is there any 
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liability of the assignor over, unless 
expressly stipulated ? 
136. Is the common law in respect 
of choses in action, adopted ; or how 
modified 2 
4. These questions have been alrea- 
dy answered, except the last clause 
of the first question: the endorser of 
any promissory note, or other chose 
in action, when the endorsment is 
general, is liable as at common law. 
{f the endorsment is limited, he is 
liable only according to the condi- 
tions of such limitation. 


LIFE ESTATES &c. 


157. Are tenants for life, years, &c. 
entitled generally to the same rights, 
and subject to the same liabilities, as 
by the common and statute laws of 
England ? 

A. We have no statute or decisions 
varying the rights, or liabilities, of 
tenants for life,from the common law. 


DECREES IN CHANCERY. 


138. How are decrees in equity ex- 
écuted: where the decree is for pay- 
ment of money ; or on foreclosure of 
Mortgages &c. does the Court issue 
execution against the body, goods 
and lands, &c. or decree a sale &c. 
What officer executes the process ? 
4. Our supreme court is by statute, 
elothed with ail the powers of the 
chancery in England: decrees are en- 





of execution of a decree,” and by sta. 
tute, the court may issue an execution 
in common form, in cases proper. 


























INSOLVENT ESTATES. 


bi 

139. In case the Testator, or In- 
testates estate is insolvent, are cred. sl 
itors paid pro rata, and how, &c 2 ul 
Jl. Already answered. (No. 107 ) P 
m 
th 

PUBLIC OR PROPRIETARY LANDS. 
li 
140. Are there any lands which er 


belong to the State: how are they fu 
obtained by one desirous of purcha- 
sing: Is there any proprietary land fai 


yet to be taken up, or located, and de 
how obtained ? : 
4. We have none such belonging to 

da 
the state. ; 


141. Are English law books, al- lod 
lowed to be read in your State courts; | 


if so, under what limitations 2 aff 
4. Our courts consider themselves do. 
bound by the common law, in all ca- ons 


ses applicable to our situation, and 
when not varied or restrained by the 

constitution, or statutes of the state: es 
all decisions made in Great Britain oe 
before the revolution, are considered five 
as authorities. All modern decisions 
in England and the other states, are 
read in our courts, and are consid- cle: 
ered and valued according te the of « 
weight of the reasons assigned, or 
rather as evidence, of what the com- 
mon law on the subject under con- sig: 
sideration, is. scri 
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forced by “attachment,” by * writs 
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ws APPENDIX. 


: Rutes of the supREME couRT, adopted Jan. term, 1817. 


1. Ordered, That all actions cognizable before this court shali be entered 
before the opening of the court on the first day of the session thereof. 


tn- 2. That all causes brought to this court by appeai, from any county court, 
ed. shall be heard, tried and determined, upon the pleadings in the court below ; 
) unless the party, wishing to change his plea, shall give notice to the ‘adverse 


party, in writing, of the alteration, amendment, or new plea intended to be 
made, at the time of granting such appeal, or not less than thirty days before 
the session of the court to which said appeal shall be taken. 


Se 3 That on the entry of every writ of error, the plaintiff in error shall de- 
liver to the court a fair copy of the writ of error, with the assignment of the 

ich errors. And whenever an issue of law is joined, the party demurring, shall 

1ey furnish the court with a fair copy of all the pleadings in the cause. 

ha- 4. That the orator, inevery suit in chancery, shail deliver to the court a 

nd fair copy of the bill at the opening of the court, on the second day of the term, 


and the defendant shall deliver to the court a fair copy of his answer, plea, or 
demurrer, at the time of filing the same. 


tn 5. That all motions for the continuance of causes, shall be made on the first 
day of the sitting of the court, founded on affidavit in writing, of the person 
in whose favour the motion is made, or his attorney, which affidavit shall be 
lodged with the clerk of the court. 


6. That there shall be paid to the clerk, for his use, on the filing each 
affidavit for continuance, fifty cents—whose duty it shall be carefully to en- 
dorse the true day when the same was filed in court, and to keep the same 
on file. 


7. That in all cases where an order has been made by the court, or either 
of the judges, for publication in any newspaper, it shall be the duty of the 
clerk to inspect such publication, whose certificate that the same is made in 
pursuance of said order, shali be received by the court as frrima facie evidence 
that such order has been complied with, and the clerk shall receive twenty 
five cents as a fee for such inspection and certificate. 


ind 
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8. That whenever a party, plaintiff, shall enter a writ of error in this court, 
he shall, on or before the second day of the term, file and lodge with the 
clerk, a full record of the judgment of the court below, on which such writ 
ef error was founded, properly certified by the clerk of said lower court ; and 
the same shall be kept for the information of this court, and the inspection of 
the parties. 


he 


9. That all bills in chancery, hereafter to be brought, and all decrees for 
signature, shall be endorsed or signed by some ‘solicitor of the court, sub- 
scribed with his own hand at the foot of such bill, petition, or decree, and 
who shall be answerable for the propriety of the form and language of the 
Same, and the correctness of such decree. 


10. That every case to be heard in this court in error—on demurrer—in 
arrest of judgment—on a case stated—case reserved—and on a motion for 
new trial—the counsel for each party shall, before the cause shall come oi: to 
be argued, make out and deliver to cach of the judges, a brief therein, fairly 
written; which shall contain the principal point or points intended to be re- 
lied on, and the heads of the intended argument, distinctly and concisely noted, 
and properly arranged under each head ; the authorities to be produced in 
Suppert, with fair and distinct references to the case, book, and page. 


11. That every ease to be heard in chancery, on demurrer, on plea, on bill 
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and answer, and on traverse of the answer ; the counsel for each party shall, 
before the same shall come on to be heard, make out and deliver to each 
judge, a brief therein, fairly written, to contain the point or points of law, 
equity, and fact, intended to be relied on, distinctly and concisely noted, and 
properly arranged; and under each, the authorities to be produced, with fair 
distinct references to the case, book, and page; and, as far as shall depend on 
confession or proof, with distinct and concise references to the, concession, 
document, and other proof in the cause. 


12. That whenever any bill in chancery, against a person resident without 
this state, shall be presented to a judge of this court, such judge may make 
an order, either directing personal notice by a copy of such bill and order 
thereon, to be left with the respondent by some suitable indifferent person, 
whose return shall be verified by oath ; or directing a publication of the sub. 
stance of such bill and order in some publick newspaper, three weeks suc. 
cessively, the last of which publications shall not be less than four weeks 
before the session of the court to which the respondent shall be cited to aps 
pear; either of which orders made and complied with, shall be sufficient 
motice for the respondent to make answer to such bill. 


13. That in all causes originally entered in this court, the defendant shall 
plead therein, by the opening of the court on the second day of the term—to 
which plea the plaintiff shall reply, by the opening of the court on the third 
day of the term. 


14. That whenever the guardians ofany minor, ideot, lunatick, or distract: 
ed person, shall think it necessary to the support, or conducive to the interest 
of their ward, to sell and convey his real estate, and shall present his petition 
therefor to either judge of the supreme court; such judge may direct the 
substance of said petition and his citation thereon, to be published in such 
publick newspaper, as he shall judge will most probably give notice to all con 
cerned of the premises, for such number of weeks as he shall think proper, 
the last of which publications shall be at least sixty days, before the session of 
the court to which such petition shall be addressed, which shall be deemed 
sufficient notice to appear, &c. 


15. That hereafter, when any attorney who has been admitted to the coun- 
fy court, and has practised with reputation therein for three years, shall ap- 
ply for adn.ission as an attorney of this court, which application shall be made 
at the law term of the court in the county where such candidate resides ; the 
court, on the recommendation of the bar of such county, will appoint a com- 
mittee of the members of such bar, to examine into the character and qualifi- 
cations of such candidate ; and if such committee find the candidate qualified, 
they shall recommend him to the court for admission. 


16. And whenever the attorney applying for admission as aforesaid, shall 
wish to be admitted as solicitor in the court of chancery ; it shall be the duty 
of the said committee, so appointed as aforesaid, to examine into the qualifi- 
cations of the candidate, who shall be admitted by the court on the recom- 
mendation of such committee, in writing. 


17 That when any attorney of this court shall apply for admission as soli- 
citor in the court of chancery, on the recommendation of the bar of the county 
in which he resides, the court shall appoint a committee of such bar, to exam- 
ine into the qualifications of such candidate, who shall be admitted on the re- 
commendation of such committee, in writing. 


18. That no attorney or solicitor, of this court, shall enter bail in any suit 
or process which is or shall be pending, in the supreme court or court of 
¢bancery. 
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NOTE. 


The replies, from gentlemen in each state on the subject matter of the seve- 
yal yuestions. so immediately defend ufion the terms of the question, that it 
was necessary, m order to prevent mistakes and avoid prolizxity, to retain the 
method of * question and answer,’ without change. 

It presents to the reader the knowledge sought for, in the most concise, frer- 
sficuous and authentick form: much more so, than could possibly have been 
given in uny attempt of my own, to compose the matter of the several answers, 
into an elementary digest of state law and regulation on the several points of 
inguiry, independent of any reference, to the manner and form under which it 
was communicated. 

Such an account must necessarily have been diffuse, desultory, and frrolix ; 
tt would have stood on no original authority : my version might be faulty, both 
in the comprehension of what had been communicated, and in the manner of 
stating it: and gentlemen who had made the communications, might have felt 
some chagrin, at seeing their meaning frarafthrased away in a new dialect: 


It is obvious, that in no shape could this species of information be elicited in so 


distinct and condensed a form, as that which has been assumed. The answers, 
applying to the terms as well as the scopfie of the question, can frequently, only 
be understood by a reference to the particulars of the interrogation ; and in 
resfiect to respondents, as they best understand the subject, their own lan- 
guage will best interpret their meaning. 

The repetition of the questions, seemed necessary: as by a mere insertion 
of answers, leaving the reader to refer back always, to the general set prefix- 
ed to the work, the inconvenience would be excessive: I have therefore con- 
tinued the questions in an abridged form, and merely as introductory to the 
subject of them, in all the states, except the leading one of Vermont: It will 
for this reason hafifien, that the answer may not always be quite intelligible, 
as afifilying to farts of the question which do not afipiear ; in such case, the 
reader must recur to it as stated at large in the correspending number, under 
the head of “* Vermont.” 

Another reason is decisive for this form of frublication, that it enables me 
and my corresfiondents to rectify errors and sufifily omissions, at all times 
hereafter, with ease and despatch, and without the circumlocution which would 
otherwise be unavoidable. 

It is hardly necessary here to state, that gentlemen who gave these answers, 
universally disclaimed any intention of conveying more than a mere out- 
line in many instances, such as respects courts Wc; the particular provisions 
of acts of the legislature, Sc.— My design was, to obtain practical information, 
in regard to all the essential torms, to be understood in the disposition of frro- 
frerty, and the effect and results of state legislation, tc. in all important 
cases alluded to in the questions :—This purfiose will be found essentially at- 
tained : indeed it is not too much to say, if I can rely ufion my own judgment, 
that this part of my work, will put the publick in possession of a mass of infor- 
mation, which, considered in reference to its various subjects and details, will 
be found equally curious and useful to citizens of the U. S. whether in pri- 
wate or fublick capacities:—A work, which I could scarcely have hoped to 
fiublish in so short a time, and for which the community are indebted, to the lib- 
erality of gentlemen of the bar, who,amidst nrofessional cares and pfrerfilexities, 
have devoted themselves to a task, requiring no small share of research, and 
much of skill in the performance. 
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NEW HAMPSHIRE. 


STATE LAW, AND REGULATIONS. 








STATE OFFICERS. 


i. Who is Governor of your state 
kc. ? 
4. Samuel Bell, Chester; title, « His 
Excellency :” (1) term of office one 
year; app. by election of the people ; 
salary $1200. 

2. ———Secretary of State &c. ? 


A. Samuel Sparhawk, Concord; term | 
of oflice one year ; app. by joint ballot 


of the two houses of the legislature. 

3. Chief Justice of the Su- 

preme Court of law, &c. ? 
A. William M. Richardson, Ches- 
ter ; term of office during good beha- 
viour, or until 70 years of age ;sala- 
ry, $1400. 

4, ——— Clerk of the Superior or 
Supreme Court, &c. ? (2) 

5. Attorney General: &c. ? 
4. George Sullivan, Exeter; term 
of office five years; app. by the 
governor and council. 








(1) By the Constitution, he is appointed 
Captain-General Commander in chief, and 


6. What place isthe seat of Goy- 
ernment in your State, &c. ? 
4. Concord: the legislature assem- 
bles on the first wednesday of June 
annually. (3) 


UNITED STATES OFFICERS. 





7. Who is District Judge, &c. ? 
A. John Samuel Sherburne, Ports- 
mouth. 

8. —— Clerk of the District court, 
&e. ? 

A. William Claggeti, Portsmouth. 

9, —— District Attorney, &c. ? 
A. Daniel Humphreys, Portsmouth. 








10. Marshal, &c. ? 

A. Michael M*Clary, Epsom. 

11. What Justice of the S. Court 
of the U. S. holds the Circuit in your 
State, &c. 2 
A. Joseph Story: Maine, New Hamp- 
shire, Massachusetts, and R. Island, 
being the first circuit. 

12. At what times and places, are 
District courts ofthe U.S. held, &c.2 





Admiral, of the army and navy. 

(2) My correspondent answered this ques- 
tion, but the clerks of these courts being nu- 
merous, (two generally in each county,) their 
names are omitted. This is of no conse- 
quence, as New Hampshire is one of the 
States, where a yearly calendar is published, 
which supplies the bar with all necessary in- 
formation, in respect of officers, courts, &e, 





Ed. ¢ 


A. At Portsmouth, 3rd tuesday of 


(3) In a book I have, containing the con- 
stitutions of the different states, published in 
1820, thetime for the annual meeting 1s sta- 
tedto be the last wednesday in October. 

I presume there has been some alteration, 
legislative or constitutional, since the adoption 


of the constitution, 2d wednesday Fed. 1792. 
Ed. 
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March and September; Exeter, Srd 
_ tuesday of June and December. 
13. —— Circuit Courts &c. ? 
A. At Portsmouth, ist of May, and 
Exeter, 1st of October. 


ZAWS—LAW BOOKS. 


14. What number of volumes does 
the compiled body of your Statute law 
consist of, &c. 2 
4. The compiled body of statute law 
is in one volume, published in 1815, 
and contains all the statutes then in 
force, price $3 50. quoted * 1. N. H. 
Laws.” (1) 

Statutes enacted since 1815, are 
printed in uniform pamphlets at the 

close of each session of the legisla- 
ture, and will form at a proper time 
a 2nd volume. 

15. Canthe publick Laws in pam- 

phlets, be procured, &c. ? 
4. Pamphlets since 1815 can be pro- 
eured, at many book stores in the 
state, and particularly at Concord, 
of Isaac Mill, by whom most of them 
were printed. 

16. Is there any Digest of the State 
Laws, &c ? 

A. There is no digest of the statute or 
common law of this state, nor any in 
preparation. 

17. Are there any Reports of cases 
in your State Courts, &c. ? 

A. One volume of Reports of decisions 
of our Superiour Court, from 1816, 
to 1819; has been published by Wa- 
thaniel Adams, price $3, 75cts. Ano- 
ther is now nearly ready for press. 
There is no established state Reporter, 
but itis expected, that the publication 
of decisions will be continued from 


(1) Antecedent editions were published ; 
Ast, in 1780, one vol. 2nd, in 1789, 1 vol. 
3d, in 1792, l vol. 4th, in 1797, 1 vol, Sth, in 
1805, 1 wol. 6th and last, as above, by Nor- 


STATE LAW, AND REGULATIONS, 


the court. 

Report of the case of the Trustees of 
Dartmouth College, against Wm. H, 
Woodward: argued and determined 
im the Sup. Court of Judicature of the 
state of New Hampshire, Nov. 1817, 
and on error in the Sup. Court of the 
U. S. Feb. 1819. 

By Timothy Farrar, Counsellor a 
Law. Portsmouth N. H. 1819.(1) 


18. Is there any Digest of Cases in 
your State Courts, &c.? 


state courts, and none in preparation, 
19. Are there any Treatises, op 

the law in your State &c.? 

4. No treatise on any branch of the 

law or its practice has been pub- 

lished in this state. 


20. Foreign law books repub- 

lished in your state, &c. ? 
A. No foreign law books have been 
republished here, except * Lawes 
Elementary Treatise on Pleading” 
A. D. 1808. 

91. Reports of Cases in the 
District or Circuit Courts of the U.&. 
in your State, &c. ? 

4. There are no reports of decisions 
in the District Court of the United 
States in this state. 

There are three volumes of reports 
in the U.S. Circuit court for this 
circuit, two of them by John Gallison, 
and the third by Wm. P. Mason: 
they embrace the period from 1812 
to 1818. 

22. Is there any Digest of cases 
in those Courts, &c. 2 
A. None. 

23. Have any books been compo 
sed, in your State, &c. 2 








(1) The report of this important case by 
Mr. Farrar, occupies upwards of 400 pages, 
and should be in every lawyer’s library, a3 
affording not only the most profound judi- 





ris & Co. Exeter. 


Cial opinions on constitutional law, relative 


time to time, under the direction of 


4. There is no digest of cases, in our. 











1] 
es 
Pd 


ie 


11821, 2.) N. HAMPSHIRE. starr taw, AND REGULATIONS. 3h 


A. No original law books have been 
published in this state. 

The late Ch. Justice Smith has 
however some valuable manuscripts, 
which are very much wanted by the 
profession, particularly an elaborate 
treatise, on the law of * Descents and 
Last Wills: but whether the learn- 
ed author will consent to give any 
of them to the publick, I am sorry 


to say, yet remains doubtful. 


ATTORNIES— COUNSELLORS. 


24. Is there any distinction in the 
profession of Attorney and Counsel- 
lor, &c. 2 
A. None. 





to legislative powers over contract, and cor- 
poration rights, yet published; but the great- 
est display of professional erudition and tal- 
ent: It will be noticed in the proper place in a 
future vol. of the Law Register; in the mean 
time, I subjoin Mr. Farrar’s advertisement. 


** Advertisement ”’ 


"Upon the decision of the questions involv- 
ed in this case, depended the title to the 
whole property and corporate franchises of a 
useful and respectable literary institution Its 
importance therefore to that seminary alone, 
would seem to require the publication of a 
full report of the arguments and reasonings, 
which preceded and led to it. But the im- 
portance of the decision is not limited to a 
single institution. It is perhaps of equal im- 
portance to every other literary and charita- 
ble corporation of our country. They are all, 
or nearly all, of the same nature, and hold 
their property and franchises by the same te- 
nure. Whether this be a permanent, vested 
interest, or a mere estate at the will of the 
legislative body, is the general question here 
discussed and settled. The singular ability 
and success, with which every part of the 
subject has been investigated and developed, 
not less than its general and particular im- 
portance, have given an interest to the cause, 
that would hardly be satisfied with any re- 
port, which should fall short of giving its 
entire judicial history. 

Mr. Wheaton, the iearned reporter of the 
decisions of the Supreme Court of the United 





25. By whom are Attornies, oF 
Counsellors, admitted, &c. 2 
A. Students at law, having been re- 
gularly admitted to the degree of 
Bachelor of Arts at some college, 
and pursued a course of legal study 
under the direction of a counse!lor 
for the term of 3 years, (the last of 
which must be in the county where 
they apply for examination) are ad- 
mitted to an examination by a stand- 
ing committee of the Bar ; if reported 
by the committee to be qualified, they 
are recommended by the Bar to the 
superiour court, and on that recom- 
mendation are admitted to prac- 
tice by an order of court, and sworm 
in open court, after which, they may 





States, will undoubtedly give, in his valuable 
work, a condensed account of this case, ne- 
cessarily omitting all that part of the discus- 
sion, which took place in the Stare court. 
This case will however form but a small 
part.of the volume, and the volume itself 
will form the fourth of a series, the size and 
expense of which will exclude it from the li- 
braries of many, who would be desirous to 
see a more enlarged account of the case.— 

For these reasons, the Reporter trusts hé 
has not rendered an unacceptable service to 
the profession, in presenting them with this 
volume. The arguments and opinions have 
in most instances been taken from the origi- 
nal minutes of their authors, and corrected 
by themselves. To their goodness in this 
respect, the Reporter gladly embraces this 
opportunity of publickly acknowledging his 
obligations, In one or two instances, where 
the counsel could not render the same assis- 
tance, their arguments have been carefully 
prepared from notes taken at the time they 
were delivered. 

The papers relating to this case, which are 
thrown into the Appendix, are all the docu- 
ments disclosing any legal views originally en- 
tertained of the constitutional rights of this 
corporation at the time, and subsequent to the 
passing of the legislative acts. The other 
papers in the Appendix, it is hoped will not 
be thought to diminish the value of the pub- 
lication. 

Portsmouth, August, 1819.’” 
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practice in any state court: the or- 
der for their admission is recorded 
by the clerk, with the other proceed- 
ings of the term. 

26. On what conditions, &c. from 
other states, &c. ? 
A. Attornies and counsellors belong- 
ing to other states are admitted to all 
the privileges of members of the Bar 
in this state, by courtesy. Those 
removing from other states to this 
state are admitted, on certificate of 
their standing, to a similar standing 
here, provided the requirements in 
the state from whence they came are 
similar to those of this state, and 
provided the rules and practice of 
the profession in that state, are equal- 
ly libcral towards gentlemen of the 
profession going from this, to re- 
side among them. 


COURTS. 


97. What are the names of the se- 
veral courts in your State, &c. ? 
A. ** Justices court,’ ** Probate 
court,”’ “* Court of Sessions,”’ ** Su- 
periour court of Judicature.” 

28. Their style, &c.? 
A. ** Justices of the Superiour court 
of Judicature, Justices of the court 
of Sessions, Judge of Probate, and 
Justice of the Peace.” 

29. The extent of their several ter- 
ritorial jurisdictions, &c. ? 
4. Vhe territorial jurisdiction of each 
of these courts, is confined to one 
county, except the Superiour court, 
which extends to all the counties in 
the state. 

30. Which have original jurisdic- 
tion, &c. ? 

$1. partly original,and part- 
ly appellant &c. ? 

$2. appellant jurisdiction on- 
ly, &c. ? | 
A. Justices of the Peace have original 











e 









sum demanded in damages, does no} 
exceed $13, 33cts. In criminal can. 
ses, their jurisdiction extends ty 
slight punishments for certain petty 
offences. 

The Judge of Probate has origi. 
nal jurisdiction of the probate of 
last wills and testaments 3 granting 
letters of administration ; letters of 
guardianship for minors, &c. and 
the settlement of all administration 
and guardianship accounts, &c. &e, 
The Courts of sessions have original 
and conclusive jurisdiction of ques- 
tions, of laying out roads, and set- 
tling accounts, for the maintenance 
of county paupers. 

The Superiour court has original 
and final jurisdiction of all civil and 
criminal causes, not included in the 
jurisdiction of a justice of the peace, 
and also, appellant jurisdiction of 
all causes, whereof a justice of the 
peace, or a judge of probate, has 
original jurisdiction. 

33. Which are courts of equity, 
and which of law, &c. 2 
4. We have no courts of equity ; but 
a recent statute has given to the Su- 
periour court chancery jurisdiction, in 
cases of property appointed to char- 
itable uses: under this statute no 
proceedings have yet been had. 

34. What methods are used to 

carry up judgments &c. ? 
A. With'n the limited time after 
judgment in the court below, an ap- 
peal is claimed and entered of re- 
cord, and in some cases bonds filed 
to prosecute the appeal, with effect, 
&c. The appellant, then takes out 
a copy of the whole record, including 
the papers filed in the case, and 
enters the action in the Superiour 
court. 
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MISCELLANEOUS. 





jurisdiction in civil causes, where the 


35. Who is State Printer, &c. ? 


















not 4. Messrs. Hill & Moore, Concord. 
alle 36. Who is the principal Book-seller 
to st the seat of Government ? 








j. Isaac Mil. 

The above answers show the differ- 
nt courts and jurisdictions as they 
xist at the present time: until recent- 
ly, the Superiour court had no origi- 
mal jurisdiction in civil causes. 
There was a court of Common 
leas in each county, which ‘had ap- 
ipellate jurisdiction of civil causes, 
of which a Justice of the Peace had 
original jurisdiction ; and original 
and conclusive jurisdiction of all 
causes, Where the sum demanded in 
damages did not exceed $50,00 ; and 
original jurisdiction of all other civil 
causes. 

Before this court was abolished, 
he usual course of business was, for 
hose actions which were not for 
trial, to be terminated there ; and 
those which were disputable or in- 
tended to be litigated, to go up by 
appeal directly to the Superiour 
court. ‘The appeal was claimed and 
entered of record, in the manner 
mentioned in answer to No. 34. The 
pleadings, (which were usually ei- 
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ther a general demurrer to the decla- 
ration, or a general demurrer to the 
plea of the general issue, according 
as the plaintiff or defendant had a- 
greed to appeal the cause,) were filed 
with a reservation to each party, of 
a right to plead anew at the Superi- 
our court, where the action was en- 
tered by the party appellant, and 
stood for pleading, trial, and judg- 
ment, precisely like an original ac- 
tion in that court. It was however 
in the option of either party, to put 
the cause to a jury in the court be- 
low, on the pleas intended to settle 
the cause. But no advantage was 
gained by this course, for the appeal 
vacated the judgment and the ver- 
dict, so that, the cause was entirely 
open for a new trial both as to fact 
and law, in the appellate court. This 
shows the meaning of an appeal in 
this state. 

Causes wert removable by writ of 
error, certiorari, &c. to the Superiour 
court for the correction of errors ap- 
pearing on the recerd, as at common 
law, in cases where the Inferiour 
court had final jurisdiction, that is, 
where no appeal lay. 
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No. 11. CONVEYANCE BY DEED, 
&c. (1) 


1. What is the kind of Deed most 
in use in your State &c. is it that of 
bargain and sale ? 

2. Does the legal possession pass 
without livery, &c. 2 

3. In the creation of estates in fee, 
or fee tail, are technical words ne- 
cessary, &c. ? 

4. Is the construction of common 
assurances, governed by the rules of 
common law ; or by the intent, &c. ? 

5. Are attesting witnesses Xc. re- 
quired to conveyances 2 

6. Must the deed be sealed ? 

7. Isa scroll suflicient 2 

8. Are the common law requisites 
for the perfection of Deeds &c. alter- 
ed, in any particulars in your state ? 

9. Is it necessary to the validity 
of a Deed as between the parties &c. 
that it should be acknowledged by 
the grantor, or proved by the witnes- 
ses, and be recorded ? 

10. As against bona fide subsequent 
purchasers and mortgagees ; must the 
prior deed or mortgage to affect 
them, be recorded: within what pe- 
yiod: in what office: will notice of 
the prior title, though unrecorded, 
bar the second incumbrancer ? 


11. May a feme covert convey 
estate held in her own right, and her 
dower in the husband’s estate, &c. 2 

12. Is this done by joining with 
him in the conveyance, &c. ? 

13. Is a private examination of the 
feme necessary, &c. 2 


(1) The Gentleman who favoured me with 
the information relative to ‘‘ New Hamp- 
shire,” has under this head, as well as some 
others, instead of particular answers to each 
question, found it most convenient to convey 
what was sought for in one connected view 
Tt will be found, on examination, that he has 
Combined in @ very brief and lucid manner, 





14. What officcrs may take this 
examination, &c. 2 

15. What is the form of a certifi. 
cate by the officer, where a feme co. 
vert acknowledges the execution, &c,? 

16. To bar the feme of dower jy 
the husband’s estate; is her joining 
in the deed, and making such ace. 
knowledgment, necessary in all ca- 
ses, &c. 2 

17. Generally, is there any thing 
peculiar in respect to dower in your 
state ? 

18. What Officers in your State 
are authorized, to take acknowledg. 
ments and proofs of deeds and mort- 
gages ? 

19. What is the form of a certif- 
cate by such officer, when the gran- 
tor acknowledges the execution ? 

20. what is the form when the ex. 
ecution is proved before him, by the 
deposition of the subscribing wit 
nesses ? 

21. Must the grantor or witness 
subscribe the acknowledgment, or 
deposition ? 

22. Is the certificate to be under 
the seal, as well as the hand of the 
officer 2 

23. Ifa quaker is witness, what 
is the form of affirmation by your 
law ? 

24. Ifa Grantor, Morigagor, or 
witness, is in another state or territo- } 
ry, What officers in such other state 
&c.may take the acknowledgment of 
the grantor, or deposition of the wit- 
ness, to the execution 2 

25. Where the officer is of another 
state &c. what proof or instrument 





all that the questions called for; yet in this 
instance, as in all others, for reasons which 
will be explained in the preface, the questions 
are all prefixed in an abridged form; and 
sometimes in order to understand answers 
fully, it will be requisite for the reader to recut 
to the question at large, which will be found 
at the corresponding No. under Vermont. 








must be madeor annexed to his certi- 
ficate, showing he is such officer &c. ? 

96. If Grantors or Witnesses are 
dead, removed from the state, or can- 
not be found: is there any provision 
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97. Ifthe grantor and witnesses 
are in a foreign country, and living 
or dead, is there any provision for 


Ca- 


ng 
om in such country ? 

98, Are Deeds and Mortgages 
recorded evidence, by whom are cop- 
ies exemplified ? 

29. In what order, do mortgages 
ake preference of each other ? 

30. Is any time allowed after exe- 
ution within which the mortgage 
eing recorded, a subsequent mort- 
pace gains no priority by first re- 
pistering ? 

31. May deeds of mortgage be ac- 
nowledged and proved in like man- 
er in and out of the state, recorded 
and have like competency in evi- 
lence, as absolute deeds &c 2 

32. In regard to the execution of 

leeds and mortgages in your state, 
s there any other thing to be obser- 
ed, &c. ? 
. The mode of conveyance by deed 
n this state, is regulated by statute. 
he provisions of the one now in 
orce, and which for substance has 
een in force ever since the year 1701, 
are as follow— 

“That all deeds or other convey- 
neces of any lands, tenements, or 
hereditaments lying in this state, 
igned and sealed by the party gran- 
ing the same, having good and law- 
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ate 
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‘it 


ie? 
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his ful authority thereunto, and signed 
ich y two or more .witnesses, and ac- 
ons > 9 

and nowledged by such grantor or gran- 


ors hefore a justice of the peace, [or 
Y another statute, a Notary Pub- 
ick] and recorded at length in the 
vesistry of deeds in the county where 


ers 
cur 
ind 


j 
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such lands, tenements, or heredita- 
ments lie, shall be valid to pass the 
same, without any other act or cer- 
emony in law whatever: and no 
deed of bargain and sale, mortgage 
or other conveyance, in fee simple, 
fee tail, or for term of life, or any 
lease for more than seven years from 
the making thereof, of any lands, ten- 
ements,or hereditaments in this state, 
shall be good and effectual in law to 
hold such lands, tenements, or here- 
ditaments against any other person 
or persons, but the grantor or gran- 
tors, and their heirs only, wnless the 
deed or deeds thereof be acknowledg- 
ed and recorded in manner afore- 
said.” 

‘The instrument of conveyance un-+ 
der this statute must be in writing, 
signed, sealed, and delivered ; that is, 
it must be adeed. It must also be at- 
tested by two witnesses, acknowledg- 
ed before a magistrate, and recorded. 
These are the only requisites of the 
statute. ‘The form of the instrument 
is no way material, and technical 
words are unnecessary. Such words 
must indeed be made use of, as by a 
fair and liberal construction will 
show what estate or interest was 
intended, and the land or property, 
which was the subject matter of the 
deed. 

The ancient feoffment, or perhaps 
even a naked release, without cove- 
nants express or implied, would be 
sufficient to pass the title of the gran- 
tor, or the estate and interest which 
he had authority to convey, which is 
all that can pass by any form of con- 
veyance under our statute. But the 
deed in most general use, is called a 
deed of * bargain and sale,” and in 
form, resembles the English deed of 
that name under the statute of Uses. 

All conveyances however, have 
their operation under our statute, and 
not under the statute of uses. It is 
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immaterial whether the lands be in 
possession, remainder, or reversion ; 
whether holden jointly with others 
or in severalty ; whether the estate 
to be conveyed be a freehold, ora 
term of years, conditional or uncon- 
ditional. The words * bargain. ell, 
grant, enfeoff, convey, &c.” tra -fer 
the lands, or the right of the gr 

if he has a right merely. 

Livery of seizin, or any other act 
or ceremony whatever beyond the 
deed itself, is not necessary. Recor- 
ding the deed gives publicity to the 
transaction, and preserves the evi- 
dence. The acknowledgment and 
recording, form no part of the deed : 
that, takes effect from the making. 
The acknowledgment is a mere war- 
rant for recording, and aids, in the 
- proof and authentication of the in- 
strument. 

When the grantee neglects to re- 
cord his.deed, it shall not in certain 
cases, and under certain circumstan- 
ces, be effectual to hold the lands, 
which had passed by it. But as it 
respects the grantor and his heirs, 
the acknowledgment and recording 
are unnecessary. ‘They need no no- 
tice ; the grantee therefore shall hold 
in all cases against them. 

But when others may be supposed 
to suffer for want of recording, then 
recording is essential. ‘The deed fo 
pass lands is the same as it respects 
the grantor, his heirs, and all other 
persons. But these other persons 
may be injured for want of notice, that 
the lands have passed from the gran- 
tor; therefore, the requisites of ac- 
knowledgment and recording are su- 
peradded, as it respects them. 

As the statute limits no time for 
registering, but requires it for notice 
to purchasers 4c. it is sufficient that 
the notice, be given, when necessary. 
That is, if the deed be registered 
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before the purchase by the second pur- ? 


chaser, or he has otherwise notico 
equivalent to the registry, the gran. 
tee shall held. 

Any Justice of the Peace, or Notary 
Publick in this state, or any other 
state or nation, is competent to take 
the acknowledgment, and probably 
(by a liberal construction, which the 
case requires) any person exercising 
the powers, which those officers here 
exercise. 

The following is the form common. 
ly used. 


** State of NEW HAMPSHIRE. 
Rockingham ss. ‘ On the 
day of 1. D. 1822, 
the above named personally 


appearing, acknowledged the abow 
written instrument by him subseribel, 
to be his voluntary act and deed, 

Before me Justice 
of the Peace.” 


If the grantor or lessor refuses to 
acknowledge his deed, the grantee 
may put iton record without acknov- 
ledgment, and it shall be good as 
though acknowledged for siaty days; 
and a justice of the peace of the Qu:- 
rum, at the request of the grantee, 
his heirs, executors, administrators, 
or assigns, may swmmon the grantor 
to hear the testimony of the subscr- 
bing witnesses, and upon proof 0 
the execution, by one or more of thi 
subscribing witnesses, the justice's 
certificate thereof, shall be equivalent 
to acknowledgment. 

It is not known, that a resort his 
ever been had to this course ; but i 
is conceived however, that a certili- 
cate in the following form, would 
embrace all the matters required by 
the statute. 


** State of NEW HAMPSHIRE. 
Rockingham ss. ‘ On 

the day of 4. D. 1822 
the within named and 
for one of them as the cast 
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may be,] subscribing witnesses to the 
within deed, personally appearing 
made solemn oath before me, 
one of the Justices of the Peace of the 
Quorun for said county, that they saw 
the within named (the grantor] 
voluntarily sign, and seal the said 
deed, and that they subscribed their 
names as witnesses thereto at the same 
time The said [the 
grantor] at the request of 
{the grantee, his heir, executor, ad- 
wministrator, or assignee as the case 
may be,] was duly summoned to ap- 
pear before me at the time and place of 
said examination, to hear the testimo- 
ny of the said subscribing witnesses, 
by an original summons delivered to 
him the said [or left at 
his usual place of abode as the case 
may be] by the sher- 
iff (deputy sheriff, or constable as 
the case may be] in said county, on 
day of A D. 1822, 

[which must be at least seven days 
before the examination] and was [or 
was not, as the case may be] present 
at said examination ”’ 

(Signed as the other) « Jus- 
lice of the Peace of the Quorum.’ 

if the grantor or lessor is beyond 
sed, Or removed out of this State, or 
dead, before acknowledgment, proof 
of the execution of the deed by one or 
more of the subscribing witnesses, 


is equivalent, to the grantor’s’ ac- 


knowledgment before a Justice of 
the Peace; and if the witnesses are 
dead, or beyond sea, or removed out 
of the United States, and the grantor 
is also dead, proof of the hand wri- 
ting of the grantor, and of the sub- 
scribing witnesses, made by oath of 
éwo witnesses, is also equivalent 
to such acknowledgment; but in 
these cases, it must be made to ap- 
pear to the court taking the proof, 
that the Srantees, during the life time 


of the Srantors, took actual posses- ! 
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sion of the estate conveyed by the 
deed, and that they or others claim- 
ing under them, have ever since con- 
tinued in the quiet enjoyment there- 
of; and the proof must be taken be- 
fore some court of record in this state. 

Other cases, as for instance, where 
the grantor refuses to acknowledge, 
and the witnesses are dead &c. re- 
main unprovided for by our statutes. 

Copies of the record are certified, 
[a true copy, attest | by the recor- 
der; and such copies are evidence, 
prima facie, of the execution of such 
deed in all cases except, where the 
party claims immediately under the 
deed, and then, he is bound to pro- 
duce the original, and prove its exe- 
cution in the first instance. . 

In the particulars above noticed, 
it is not recollected, that any dis- 
tinction is to be observed between ab- 
solute, and conditional deeds or mort- 
gages. 

The rights of the widow in res- 
pect to dower, are generally the same 
as at common law; but a feme covert 
may bar herself from this right, by 
joining her husband in the convey- 
ance, inserting a clause in the deed, to 
show the intent with which she joms. 

A feme covert may also freely con- 
vey her own estate, by uniting with 
her husband in a deed thereof; and 
the deed may be executed and ac- 
knowledged in the same manner that 
other deeds are, without any addi- 
tional ceremony whatever. 


No. 111. JUDGMENT, (EXECUTION) 
&c. 


$3. Do judgments bind real pro- 
perty, and may it be sold on execu- 
tion in your state ? 

34. From what time is a judgment 
(or decree in equity,) a lien on real 
estate, against alienation of the debt- 
or, &c. ? 





35. What is the order of priority 
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among judgment creditors, in respect 
of lands ? 

36. Does a judgment bind, after 
acquired land 2 

37. In respect of chattels, has the 
first judgment, or first execution de- 
livered, the preference ? 

38. In respect of chattels, may the 
debtor alienate, before execution de- 
livered ? 

39. *s a prior judgment in an In- 
feriour court, a lien on lands without 
its jurisdiction, &c. ? 

40. Is there any Court in which 
a Judgment will bind the lands, in 

. every county ? 

41. Can Exccution be taken out at 
once, in every county, &c. 2 

42. Can Execution issue immedi- 
ately after Judgment, against real 
estate of the debtor, and that be sold, 
without any previous appraisment 
&c. and on what conditions as to pay- 
ment ? 

43. In such case, is a Deed made 
and delivered tothe party, before 
acknowledgment of it by such officer 
in court, or confirmation by the 
court, valid: If fraud or irregularity, 
is there any summary redress ? 

44. Before real estate can be sold 
on execution, must it be appraised, 
and sale delayed, until it brings the 
appraised value, or some propor- 
tion, &c. 2 

45. Is there any writ of levari fa- 
cias, clegit, extent, &c. in your state 2 

46. Are there any laws to delay 
or impair the remedy on execu- 
tion, by suspension; appraisment, 
and a minimum fixed, &c. or con- 
straining the creditor to receive other 
than lawful money &c. 2 

47. What security is required, 
that the property shall not be wasted, 
and be forth coming ? 

48. May the debtor redeem land 
sold on execution, &c. 2 


STATE LAW, AND REGULATIONS, 


of attorney be entered in vacation? 

50. Can Judgments be entered on 
warrant of atty. before the debt is 
payable ? 

51. In such case, is the Judgment 
anincumbrance against a subsequent 
Judgment for debts due, and follow- 
ed by immediate execution ? 

52. If after sale and conveyance 
of land on execution the judgment is 
reversed ; does the estate revert, &c.? 

53. Is the Ca. Sa. allowed in the 
first instance: are bail exonerated 
by surrender of the principal ? 

54. May the debtor be imprisoned 
for any sum ; are none exempted, &c.? 

55. Is the Ca. Sa. regulated by 
the common law, &c. ? 

56. Are any kinds of personal es- 

tate exempt from execution ? 
A. Judgments as such, form no lien 
or incumbrance on the debtors estate 
real or personal; nor can real es- 
tate be sold on execution. 

We are disgraced by no suspension 
laws, appraisment laws, or others 
constraining the creditor to receive 
any thing else, than the lawful cur- 
rency of the United States, in pay- 
ment of his debt. 

These negations in strictness, dis- 
pose of nearly all the inquiries under 
this head, and yet perhaps, commu- 
nicate no information. 

Personal actions are commenced, 
either by writ of attachment, or sum- 
mons. 
may take his election. On the writ 
of attachment, the goods, estate, (or 
body for any snm exceeding $13. 33) 
of the defendant, may be attached for 
any cause of action, on which a judg- 
ment for debt or damages may be 
recovered. Goods when attached, are 
taken into the possession of the offli- 
cer, and are either retained by him, 
or delivered to some other person, 
who is responsible to him, and is for 








49. May Judgments on warrant 


this purpose considered as his agent. 





In most cases the plaintiff 
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When real estate is attached, a copy 
of the writ with the oflicers return, 
is left at the office of the town clerk of 
the place where the land lies, for 
publick notice. If the body of the 
deft. is arrested, he is either detain- 
ed in the custody of the officer, or 
admitted to the more friendly custo- 
dy of his bail. 

A lien thus acquired continues, un- 
til thirty days after the rendition of 
judgment; and in case of a debtor 
afterwards surrendered by his bail, 
until thirty days after the surrender, 
when if the execution is not levied, 
the lien is discharged. 

The execution (which may issue in 
24 hours after final judgment is ren- 
dered, and is either a fieri facias, an 
extendi facias, or acapias satisfacien- | 
dum, at the election of the judgment 
creditor) commands the sheriff, to 
cause the judgment to be paid and 
satisfied, out of the goods, chattels, 
or lands of the debtor, and for want 
of goods, chattels or lands, to the 
acceptance of the creditor, to take 
the body of the debtor, and detain 
him in custody until he is discharged 
by order of law. 

If the execution is levied on the 
debtors goods, (whether they had 
been previously attached on mesne 
process or not,) they are to be adver- 
tised, and sold at publick auction in 
four days after the levy. If it is 
levied on the debtors lands, apprais- 
ers are to be appointed, to value and 
set off the land to the creditor by 
metes and bounds, after which, he 
may take the land or not as he pleas- 
es. If he chooses to take it at the 
appraisment, seizin is delivered to 
hin or his attorney by the officer, and 
the proceedings recorded in the oiiice 
of the recorder of deeds, which makes 
as perfect a transfer of the debtor’s 








title, as would his own deed, eaccept- 





mg the right to redeem the same, by 





paying the debt, interest, and cost, 
at any time within one year 

Should the creditor prefer to levy 
his execution on the body of his debt- 
or, he may be detained within the 
four walls of the prison, or within 
the liberties (on giving bond with 
suflicient sureties for his remaining 
there,) until he pays the debt, or is 
discharged under the act for the re- 
lief of poor debtors. 

The priority of liens on the debtor’s 
goods or lands is determined, by the 
priority of the attachment, or seisure, 
whether on mesne or final process $ 
and no lien exists, where an attach- 
ment, or seisure has not been made. 

No personal property, but a few 
articles of small value and of the 
first necessity, is allowed to the deb- 
tor or his family, and no real proper- 
ty is exempted from this liability to 
creditors 

Bail may be discharged, by deliv- 
ering up their principal at any time 
before scire facias brought against 
them; and at any time afterwards 
and before final judgment rendered 
against them, they may be dischar- 
ged by surrendering the principad 
and paying the costs of the scire_faci- 
as. We have not two different kinds 
of bail as in England,—bail to the 
sheriff, and bail to the action. The 
contract of our bail is, for the ap- 
pearance of the defendant to answer 
the suit, and to abide the order or 
judgment of the court thereon. 

Persons become bail, either by 
giving a bail bond, or by endorsing 
their names on the back of the origi- 
nal writ. This latter mode origin- 
ated in the practice of writing the 
bond on the back of the writ, which 
was at first omitted in the hurry of 
business, and the signatures permit- 
ted to stand alone It is now the on- 
ly mode in use, when bail is given 
before commitment. If bail is given 
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after commitment and return of the 
writ, a bond is made to the sheriff. 
Vhe remedy against bail, is by scire 
facias. 


No. IV. INSOLVENT (LAW.) 


57. Is there a standing itisolvent 
law in your state, &c. Are any per- 
sons on account of the nature of the 
debt, &c. excepted out of it ? 

58. What time is required to effect 
a discharge: Is the claim for a dis- 
charge, determined by the court or 
a jury ? 

59. Must the debtor be actually 
in the gaol, or may he apply for the 
benefit of the law, at any time &c. ? 

60. Is there any thing peculiar in 
your insolvent law ? 

A. We have no insolvent law appli- 
cable to any class of debtors, but 
those actually in execution, confined 
within the gaol or on the limits: 
these, it is believed without any ex- 
ception, may at the end of 30 days 
from their commitment, having giv- 
en 15 days previous notice to the 
judgment creditor, have a hearing, 
before two justiccs of the peace of the 
quorum, on a petition to be admitted 
to take the poor debtors oath, so cal- 
Jed ; and if no sufticient objection is 
offered, that is, if no proof is made 
satisfactory to the justices, that the 
debtor has property or has fraudu- 
lently disposed of property &c. he is 
admitted to the oath, which is in sub- 
stance, * that he has no property 
real or personal, in possession, re- 
mainder, or reversion, excepting 
what is by law exempted from at- 


tachment and execution. nor has he } 


disposed of any in such a manner, as 
that his creditors may be defraud- 
ed.”’ He is then discharged from his 
imprisonment, and his body can no 
more be taken for the same debt. (1) 


(1) It would appear from this, that in 





STATE LAW, AND REGULATIONS, 
No. vy. wiius, &c. 


61. Are lands and Freehold intey. 
ests devisable at the pleasure of the 
testator, and to the entire disinheri- 
son of his children or issue &e. 2 
4. They are substantially, though 
not nominally ; for any child, or his 
representatives incase of his death, 
not having a legacy in the will, and 
not having been advanced in equal 
proportion before, shall inherit in the 
same manner as though the parent 
had died intestate. 

62. What formalities of execution, 
are essential to a will of lands &c 2 

63. What formalities are required, 
in the revocation of wills of land 2 

64. Are the provisions of the 29 
C. 11. c. 3. adopted in regard to the 
execution of wills of land &c 2 
A. The 5. § of the Stat. of frauds 29 
C. 11. c. 3, is re-enacted in this state, 
but the 6. § was omitted. (see 5. Bac. 
abr. upon Wills 306.) 

Probably, no revocation of a will 
of lands would here be held sufficient, 
but by actual cancelling &c. by the 
testator, or another instrument exe- 
cuted with the same formalities, as 
the will itself. 

65. Before what court, or officer, 

are wills of lands and personalty, 
exhibited for proof: does the proof in 
the probate court, affect the right of 
the heir, to question its execution at 
law ? 
A. Wills are proved in the probaie 
court, and their execution can never 
be questioned in any other court, (2) 
(see Vermont, No. 65.) 

66. Is the execution proved by the 
witnesses, or oath of the Executors, 
or both, in the first instance 2 





New Hampshire, no insolvent law exists, by 
which, a debtors person may be discharged, 
but as against the particular creditor or credi- 
tors, at whose suit he is imprisoned, at the 
time of his petition. (2) Anappeal lies, p.5~. 
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4. Usually by one or two of the swb- | Testaments proved, in your state : 
scribing witnesses, though we have &c? | 
no statute altering the common law | 4. A copy of a will with the probate 


in this respect. 


thereof made in another state of the 


67. In what office is the will and | union, or in any foreign state ac- 


inventory registered: are office co- 
pies evidence ? 

A. The office of the register of pro- 
bate, whose attested copies are evi- 
dence. 

68. What formalities are required, 
to wills of chattels ? 

69. Are any number of subscribing 
witnesses, or the signature, or seal of 
the testator required ; or is a will of 
personals proveable by the rules of 
the common law &c ? 

A Wills of personals are proveable as 
at common law, unless they purport 


to dispose of lands also, in which | 


case they are void for the whole, un- 
less they are executed with the re- 
quisite formalities, to take effect as 
wills of lands. 

We have no statute regulating the 
execution of wills of personals, ex- 
cept nuncupative wills: our statute 
on this subject re-enacts, the 19, 20, 
21, 22, and 23rd. §. of the Stat. of 
Frauds, 29 C. 11. c. 3. 

The provisions of the St. 26 @ 11. 
c. 6. relating to devisees, creditors 
&c. being witnesses, are re-enacted in 
this state, (see 5. Bac. ab. pr. Wil- 
son, 331, where it is called 25. 
Geo. 11 ) 

70. May executors, or adminis- 
trators having letters in another 
state, sue in your state ? 

71. If not, what is to be done to 
enable them to sue ? 

4. No, they must take out letters in 
this state. 

72. Are exemplifications of wills 
and testaments, by the proper ofli- 
cer in other states, evidence in your 
courts &c 2 


| cording to the laws thereof, duly au- 
thenticated, may be filed and record- 
ed in the probate office of any county 
in this state, where the testator had 
real or personal estate whereon the 
said will may operate; an: such 
filing and recording will have the 
same force and effect, as an original 
will proved and allowed in the same 
probate court. Letters of adminis- 
tration with the will annexed may 
then be taken out, and the will enfor- 
ced here. at 

Letters of administration on the 
property (lyimg in this state) of any 








person deceased, may be taken out 
here, and the rights of the personal 
representative enforced 

As to the manner of authenticating 
foreign records, we have no peculiar 
statutes or usages. ‘The authentica- 
tion of the records of other states 
and territories, is of course provided 
for by the act of congress, (vid. const. 
U.S. art. 4 § l.c. 1.2. U. S. 2 vol. 
102. May 26, 1790. 3 vol. 621. 
Mar. 27, 1804.) 


No. Vi. DESCENTS. 


74. How do inheritances in fee sim- 
ple descend upon Intestacy, among 
lineal heirs ? 

75. How among collaterals ? 

76. How, in respect of the half 
blood: does the common law govern? 

77. Does the common law prevail 
on descents, in any cases, and what ? 

78. Is there any thing peculiar in 
your law of descents ? 

A. Inheritances in fee simple descend 
upon intestacy in equal shares among 


73. How are foreign Wills and |the children, and such as legally re- 
oy. 











present such of them, as may be 
dead. 

Where there are no children, the in- 
heritance descends equally to the neat 
of kin in equal degree and those who 
represent them, but no representa- 
tion is admitted beyond the degree 
of brothers and sisters children. 

When any of the children of the 

intestate die within 21 years of age, 
and unmarried, their shares go to 
the other children and their repre- 
sentatives; but if any of them die 
‘after 21 years of age, unmarried and 
intestate, living the mother, she in- 
herits equally with the other chil- 
dren. 

If any person dies intestate after 


marriage, or arrival at 21 years of 


age, and without issue, living the fa- 
ther, ‘the whole estate, except the 


widow’s dower, goes to him; but if 


the father be dead and the mother 
living, she is entitled to an equal 
share of the estate with the brothers 
and sisters, and their representatives. 
‘The provisions of our law on this sub- 
ject will be seen, to be very similar 
to those of the civil law, and the 
English statutes of distribution. 

No distinction is here made, be- 
tween the half blood and the whole 
blood. 


No. VII. DISTRIBUTION ON INTES- 
TACY, (OF PERSONALTY.) 


79. Upon intestacy, how is the 
surplusage of personal property dis- 
tributed ? 

80. How among collaterals 2 

g1. Are the 22nd and 23rd Car. 
ii. c. 10, and 29 Car. iL. c. 30, called 
the Statutes of distribution &c. a- 
dopted ? 

A. The surplusage of the personal 
estate, is distributed in the same 
manner as the real estate, with the 
exception, that the widow shall have 
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one third, and if there are no chil- 
dren, one half of that surplusage 
forever. 


No. Vill. ENTAILS, DOWER, CUR- 
TESsY, &c. 


82. May entails be created, as un- 
der the Stat. de donis—and with the 
same incidents, in respect of being 
Barred; Dower; Curtesy ; Waste 
&c ? 

A Fes. 

83. Are entails abolished; con- 
verted into fees ; or otherwise modi- 
fied &¢ 2 
A. No. 

84. How barred by the tenant? 
1. Answered in 82. 

85. Is the widow entitled to dow- 
er; and the husband to Curtesy ; as 
by the common law ? 

A. Fes. 


No. 1X. LIMITATION OF SUITS. 


86. What length of adverse pos- 
session of lands is a bar &c? 

1. No person can maintain any ac- 
tion for the recovery of lands, unless 
upon a seizen within 20 years. 

87. What savings kc ? 

88. Is there a saving in favour of 
foreigners or citizens of other states? 
4. ‘There is a saving of 5 years af- 
ter disability removed, to such as 
were, at the time the right or title 
descended or accrued to them, either 
wnder 21 years of age, feme covert. 
non compos mentis, imprisoned, or 
without the limits of the U_ States. 

89. Are the general principles of 
English law, on the bar of these Sta- 
tutes, adopted in your state ? 

A. They are. 

90. Is there any thing peculiar in 
your state on this head ? 
4 I recollect nothing. 

91. What length of time bars re- 
covery &c. in personal actions ? 
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A. We have no statute limiting the 
time, within which debts by specialty 
may be recovered ; they are governed 
by the principles of the common law. 
Other personal actions in general 
are limited to be brought within 6 
years after they accrue ; but actions 
of trespass, assault, battery &c. are 


limited to 3 years, and actions of 


slander, to 2 years. 

92. What savings 2 

93. Are there any in favour of ci- 
tizens of other states, or Foreign- 
ers ? 
A. With a saving, in favour of per- 
sons infant, feme covert, imprisoned, 
or beyond seas, without the U. States, 
or non compos mentis, of the whole 
time aforesaid, after disability remo- 
ved ; and if the person against whom 
the suit is brought left the state, be- 
fore the action accrued, and left no 
property here that could be attached 
&e. then the whole time is allowed 
after he returns. 


No. x. TAXES. 


94. May lands be sold for the pay- 
ment of taxes: has an absentee any 
privilege ? 








A. (1) Unimproved lands of non re- 
sidents, may be sold for taxes. The 
taxes are to be made out and deliver- 
ed to the collector, by the 30th of 
May, annually: the collector is to 
lodge a copy of his non resident list 
with the deputy secretary of state, 
within the first eight days. of the 
next session of the legislature, which 
commences on the first wednesday ot 
June. ‘The dep’y sect’y is to keep the 
list at his office for the inspection ef 
those concerned, and to discharge 
such taxes as may be paid to him, till 
the first day of September, when the 
copy is to be returned to the collec- 
tor : the collector is then to advertise 
such as remain unpaid, in the New 
Hampshire Patriot, and in some other 
paper printed in the county where the 
lands lie, three weeks successively, 
beginning eight weeks before the day 
of sale, that at a particular time and 
place in the town where the lands lie, 
so much of the same will be sold at 
publick auction, as may be sufficient 
to pay the taxes and incident charges; 
if the taxes are not previously paid, 
he is bound to sell accordingly, 
and to give a deed to the purchaser 


95. Before a sale, is notice to be | at the end of one year from the day 
of sale, unless the land is redeemed 
96. What officer is to give this no- | within the year, by the paymentof the 
| taxes and charges to the collector. 


given &c 2 
tice 2 

97. In what manner &c. 

98. If a sale takes place, is the 
deed absolute 2 

99. If not, what time is allowed to 
redeem, and on what terms : at what 
place or office, are the sales entered 2 

100. Do lands on which taxes are 
not paid, in any case vest in the state: 
and then how and in what time, to be 
redeemed 2 

101. What officer in any county, 
ought a nonresident desirous of keep- 
ing his taxes paid, correspond with 
for that purpose: or what is most 
prudent for him to do 2 





[ 


Improved lands 1) and buildings 
of residents and nonresidents may 
also, under peculiar circumstances, 
and where goods or the body cannot 
be found on which to make distress, 
be sold for the payment of taxes as- 
sessed on the owner. 

Lands on which taxes are not paid, 
do not in any case vest in the state. 

A non resident owner, desirous oF 
keeping his taxes paid on impro- 
ved lands and buildings, should 
have an agent for this purpose in the 


(1) This is the language of our law, 











44 [1891,2.] N. HAMPSHIRE. sTaTE LAW, AND REGULATIONS. 


town where they are situated ; for 
wnimproved lands, he may have an 
agent in the town, or at the seat of 
government, or correspond with the 
deputy secretary. 


No. XI. MISCELLANEOUS. 


BAIL, &C. 


102. May debtors pendente lite, be 
restrained from alienating &c. Is the 
debtor liable to be holden to bail, &c? 
A. [See ante no. 111. Judgments. | ‘Vhe 
debtor’s property may be attached, 
or his person heid to bail on the writ 
by which the suit is commenced, at 
the time of the service thereof, but 
not afterwards pending the suit. 

After final judgment on the execu- 
tion, the property or body may be 
seized, whether previously attached 
or held to bail or not, and whether 
the suit was commenced by writ of 
attachment or summons. 

In reference to the questions (1) on 


(1) The questions referred to were stated, 
thus ‘‘ There is one part however of your ex- 
position under the head of ‘Jucgments and 
Executions, No. IIL on which I should wish 
at some future time a little further explana- 
tion. Your law of attachment, is not at all 
understood among us: yet I think its princi. 
ple excellent. 


You observe, after a judgment upon pro- 
cess commenced by attachment, the execution 
which may issue is, either a fi. fa, an extendi 
facias or aca. sa. at the election of the judg- 
ment creditor: 

Ast. 
the writ of execution first issued, compre- 
hend an order to sell the goods, the real 
es ate, and take the body, if the goods and 
lands are insufficient ? 

2nd Must the goods be sold, and the lands 
be appraised in such case, before the sheriit 
can take the dody, and does the writ contin- 
ue in his hands, beyond the time of its re- 
turn, tor the purpose of taking the body pro 
residuo ? 

Srd. Ii the goods and land are /evied upon or 
seized on the execution, is it at the electian 


Are these writs issued successively, or does | 





this head in your letter of the 16th 
inst. (Jan.) 1 would mention, that al. 
though the usual process for com- 
mencing suits is the writ of attach- 
ment, yet generally when actual se. ’ 
curity is not wanted, no other than 
a nominal attachment is made: the 
sheriff returns, that he has attached 
a *hat,”? &c. of the * value of three 
cents,”’ and at the same time given 
the defendant a swmmons notifying 
him of the cause of action, time of 
the court &c. according to law. 
The exe: ution is the same in all 
cases, however the suit may have 
been commenced: the substance of 
its direction to the sheriff was stated 
in No. 111. | Judgments.; Instead of 
saying “itisa fi. fa.” an * extendi 
fa. &c. at the election of the creditor, 
it would have been more correct to 
have said, ** it has the operation of a 
fi. fa. an extendi fa. or aca. sa. at the 
election of the creditor: in his use of 
these remedies, the creditor is not 





of the plaintiff, to direct a sale of the goods, 
or an appraisment of the land? 

4th. If realestate is attached and levied upon, 
is the sheriff conpelled to go on and make 
the appraisment: you observe, that the 
sheriff is to have the lands set off, and the 
creditor may accept them or not: what is 
the effect in regard to his future remedies 
if he refuse to accept? 

Sth. Though, the plaintiff should omit after 
the 30 days to take out his execution of 
extendi facias, and thereby loses his lien, 
yet if he take it out before alienation by the 
debtor or a lien acquired by another credi- 
tor, wil] it not be as valid, as if taken with- 
in the 30 days? 

6th, If the pitff. elects a ca. sa. in the first in- 
stance, is his future remedy against the 
estate gone ; or may he abandon the ea. sd. 
and revert to the estate by an extendi facias, 
where there has been an attachment? 

7th. When the suit is commenced by sum- 
mons, and a judgment is obtained, does 
the same process of execution take places 
as where property has been attached, if the 
estate is the debtor’s at the time of judg 
ment and execation ? 
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restricted to any particular order: 
if he takes the body in the first in- 
stance, as he may, and that is finally 
discharged from the execution un- 
der the act for the relief of poor 
debtors, (see 57, ante,, the creditor 
has still a right to take out another 
execution, and levy it on the debtor’s 
goods or estate if any he has: the ex- 


ecution does not remain in the hands | 


of the ofticer after the return term, 
for the purpose of obtaining further 
satisfaction when only a part of the 
debt has been paid ; but a new execu- 
tion of the same tenor, called an 
alias, is issued for this purpose. 

If goods are seized in execution 
they must be sold, (that is, the credi- 
tor has no right to dispense with a 
sale, without the consent of the debt- 


or,) but if they were attached on the | 


writ, the execution may or may not 
be levied on them as the creditor 
chooses : if not levied on within thir- 
ty days after final judgment, the lien 
is discharged, and the debtor may 
demand his goods again. 

But lands seized on the execution 
may be appraised or not appraised, 
accepted at the appraisal or not, at 
the creditors election: in fact the 
whole process is under his controul, 
and he may stop it where he pleases. 
The lien will continue after the levy 
or seizure, during the life of the ex- 
ecution ; but if the levy is not com- 
pleted, that is, the land appraised, set 
off by metes and bounds, and seixin 
delivered by the officer and accepted 
by the creditor, before or during the 
return term, the lien will be dischar- 
ged: the creditor may break off, at 
any stage of the pursuit of his reme- 
dy against the lands, before the re- 
ceipt of seizin, and resort to the debt- 
ors goods or body, or other lands. 

If the lien acquired by attachment 


of goods or lands is lost, by reason of | 


the execution not being levied on 





them within thirty days after judg- 
ment, the creditor has thereby lost 
no right but what he gained by the 
attachment, that is, the right of pri- 
ority : if no alienation or subsequent 
lien has intervened, he may proceed 
in the same manner as he could with- 
in the thirty days, and in the same 
manner as he may against the other 
property of debtor. 

Property acquired after the judg- 
ment was rendered, is equally liable 
to the execution, as property owned 
at the time. 


LETTERS OF ATTORNEY. 


103. Is there any provision for the 

proot &c. of letters of Attorney, made 
in other states, or foreign parts, for 
the conveyance of lands &c. in your 
state ? 
4. Letters of attorney, authorising 
the conveyance of land, and executed 
with the same formalities as a deed 
of land, may be recorded without 
proof, in the same manner, and inthe 
same office as a deed of the same 
land, and the recording will have the 
same effect as that of a deed. 


ALIENS. 


104. Do aliens stand on the foot- 

ing of the common law, in respect of 
taking by descent, or purchase: may 
they in any case hold real estate, 
as in Mortgage ? 
A. We have no peculiar laws in re- 
gard to aliens: they stand on the 
footing of the common law, except 
so far as they may be affected, by the 
constitution, laws, or treaties of the 
United States. 


ADMINISTRATION. GUARDIANSHIP. 


105. Is the right of administration 
regulated as in England by the 31 
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Edw. iii. c. 11. and 21 H. viii. c. 5. 
or by iocai acts 2 

A. The right of administration is re- 
gulated by local laws, but in the 
same manner as it is in England by 
the statutes mentioned. 

106. May Guardians be appoint- 
ed by will: Does the common law 
regulate &c 2 
4. Both parts of the question an- 
swered in the affirmative. 


PAYMENT OF DEBTS BY EXECU- 
TORS AND ADMINISTRATORS. 

107. Is the law of England, in re- 
gard to the order of paying debts by 
Ex’rs and Adm’rs, in force &c 2 

108. May ex’rs and adm’rs give a 

preference by confessing Judgments? 
Are lands sold on Judgment against 
Ex’rs or Adm’rs ? 
A. No, all persons having claims on 
the estate of a person deceased, are 
to exhibit them to the executor or 
administrator within two years next 
after the probate ofthe will or taking 
out letters of administration, with a 
saving of one year more in favour of 
persons out of the state, or in capti- 
vity, otherwise the claims are bar- 
red. | 

No action can be commenced on 
any such demand, until one year af- 
ter the probate of the will or taking 
out letters of administration: if the 
estate is sufficient to pay all the 
debts, the adm’r or ex’r is then li- 
able to be called on to pay them: the 
estate is presumed to be suflicient, 
unless a commission of insolvency is 
taken out. 

If it is insufficient to pay all the 
debts, the ex’r or adm’r makes a 
representation of that fact to the 
judge of probate, who thereupon ap- 
points commissioners to examine and 
liquidate the demands ; after this, no 
swt at law, whether previously or 
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subsequently commenced, can be sts. 
tained, except for funeral charges, 
expenses of the last sickness, and 
debts due to the state and U. S. which 
debts are entitled to priority and ty 
be paid in full: the commissioners 
are allowed from six to eighteey 
months, as the case may require, to 
liquidate the other claims, giving 












publick notice of their appointment, sp 
times of meeting &c. all claims not A 
substantiated before them, or before 

the court on appeal, are barred. 

When the time allowed the com- 
missioners is expired, their report is | 
made to the judge of probate, and a de 
decree passed distributing the resi- flo 
due of the estate, (after paying the va 
privileged debts and expenses of ad- 
ministration,)} among the creditors sas 
agreeably to the report of the com- A. 
missioners, in proportion to their de- Je 
mands. mé 

on 
JOINT-TENANCY. tal 

109. Is Joint-tenancy in land, as 
at common law, &c 2 
4. A statute of this state requires, | 
that all conveyances to two or more fra 
persons shall be adjudged tenancies Pr 
in common, unless, the words * joint: y° 
ly.”’ as ** joint tenants,” the ** survi- 
vor of them,” or other equivalent 
words be used, clearly showing 4 
different intention in the parties. the 

SEALS. wr 
; A. 

110. Is the common law, in regard dais 

to the effect of instruments sealed, j 

igy tut 
and not under seal, in force ? 
A. Ves. 

111. Is ascroll &c. equivalent tp 
wax &c? | 
A. In none. of 

for 
BASTARDS. A. 

112. Are bastards subject 4e com; of 

mon law disabilities ? ts 





4A. Ves. 











Is- 113. Are antinuptial children, le- 
Sy gitimated by marriage of the pa- 
nd rents ? 


ch 
birth. 
1's 
Ch 
to 


ng 


ALLUVION. 


114. Does the common law in re- 


It, spect of alluvion prevail ? 
ot A. Ves. 
re 
FISHERIES. 
i 
is 115. Is the owner of lands, bor- 
dering on a river where the tide 


flows and reflows, &c. entitled to se- 
veral fishery in front of his land 2 
116. Is this so, by statute, or u- 
sage ? 
A. We have no statute on the sub- 
ject: ancient statutes and usages, 
may have altered the common law 
on this head : this however is dispu- 
table ground. 





FRAUDULENT CONVEYANCES. 


5 7 . 
7 117. Are the 13. and 27. E. against 
Y fraudulent conveyances in force in 
your state: or similar acts 2 
, STATUTE OF FRAUDS. 
| 
4 - 
118. Is the 29. Car. ii. c. 3. (called 
the stat. of frauds, ) or similar provi- 
sions, adopted in your state 2 
A. The provisions of these statutes, 


are incorporated into our own sta- 
) 
tute book. 


USES. 


119. Is 27. H. viii. called the Stat. 
of uses, (or similar provisions) in 
force 2 
4. This statute is doubtless a part 
of the law of this state : a conveyance 
might be so framed as to operate. 
ander it; for nstance, A conveys te 


4. No, not by marriage after their | 
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| B, for the use of C. Here the estate 
| would pass from A, by virtue of our 


own statute, but it would vest in C 
instead of B, by the operation of the 
statute of uses. 

120. Is the English law of Uses 
and trusts, in force 2 
A. Fes. 


BARON AND FEME. 


121. Is the common law of Baron 
and Feme adopted: does the wife’s 
chattels vest in the Baron 2 
4. Fes. 


USURY. INTEREST. 


122. What is the rate of interest ? 
A. Six per cent per annum. 

123, What provisions against usu- 

ry? 
4. Substantially the same as the 
stat. of Ann, (1) except as to ihe ex- 
tent of the penalty: the security is 
not by our statute absolutely void 
for the whole, but only to the extent 
of three times the amount of the 
usury. 

In addition to the mode of proof 
under the statute of 4nn, our statute 
provides, ‘that in certain cases, when 
the security is sued, the oath of the 
defendant to the truth of his plea, 
shall be sufficient evidence to autho- 
rise the court to make the deduction, 
unless the plaintiff will make oath, 
that there is no usury. 


BOOK ACCOUNTS. 


124. Are book accounts evidence 
in your state: for what things fur- 
nished &c 2 
4. Yes, for any kind of articles that, 
in the common dealings of traders, 

(1)12 Ann, which makes the security void, 


and inflicts a forfeiture of treble the money" 
borrowed, 
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mechanicks, farmers, or professional 
men are the subject of book charge. 
The book to be proved by the clerk, 
or if none, by the party himself, who 
made the original entries. 

125. Is interest recoverable on 
book debt ? 
A. No. 


BILLS OF EXCHANGE AND PROMISSO- 
RY NOTES. 


126. Are foreign and inland bills 
of exchange and promissory notes 
negotiable; and generally governed 
by the law of England ? 

A. Ves. 

127. Must demand be made by the 
holder, and notice of non-acceptance 
or non-payment be given to the draw- 
er or endorser, by the rules adopted 
in the English law to entitle him to 
recover ? 

JA. Ves. 

128. Is a protest for non-accep- 
tance or non-payment, necessary on 
inland bills and promissory notes ? 
A. No. 

129, Is there any peculiar practice, 
in your state, on this subject ? 

A. No. 

130. What damages are recovera- 
ble, upon the protest of foreign bills 
of exchange ? 

A. We have no statute on this sub- 
ject, nor practice enough, to have 
established any legal usage. 


DIVORCE. 


131. Are Divorces, a_ vinculis 
granted in your state &c 2 
4. Ves, for the impotency, adultery, 
extreme cruelty, or absence for three 
years without being heard of, of either 
of the parties : and to the wife in case 
of the husbands absence for the space 
of three years, without making suit- 
able provision for her support and 
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maintenance, when it was in his 
power so to do: By the superioy 
court, and the parties must have their 
domicil in this state. 







ATTACHMENTS. 






132. Do foreign and domestick at. 
tachments issue in your State, 2. 
gainst absent, or foreign debtors ? 
4. We have a process resembling 
the English foreign attachment, by 
which the goods, effects, or credits f 
any debtor, may be attached in the 
hands of a third person having pos. 
session thereof, and who is stiled a 
trustee of the debtor ; we do not un- 
derstand the meaning of your domes- 
tick attachment. 












LANDLORDS AND TENANTS. 






133. Is the law of Landlord and 
Tenant, in regard to distress for 
rent, similar to the English law ? 
A. The remedy by distress has bees 
so long disused, that it may be doubt- 
ful if it would not now be held ob- 
solete. 



















SET-OFF. 


134. Is the law of set-off, similar 
to the English law, and that of other 
States 2 
A. Fes. 


CHOSES IN ACTION. 


135. Are choses in action, assigu 
able: may the assignee sue in his 
own name: is there any liability ol 
the assignor over, unless stipulated? 
136. Is the common law in respect 
of choses in action, adopted ? 

A. The common law governs in this 
respect, and its principles have un- 
dergone the same melioration here; 





as in most other places. 
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LIFE ESTATES &c. A. Prorata, (see ante 107, 8.) 





137. Are tenants for life, years, &c. 
ntitled to the same rights, and sub- 
ect to the same liabilities, as by the 
ommon and statute law of England 2 


i . Ves. 


PUBLIC OR PROPRIETARY LANDS. 





140. Are there any lands which 
belong to the Slate: how obtained 
by one desirous of purchasing: Is 
there any proprietary land, and how 
obtained ? 

4. We have no publick. lands, that 
any body will be likely even to wish 
to purchase. 












DECREES IN CHANCERY. 





188. How are decrees in equity 
pxecuted &C ? 

1. [See ante No. 1. 33.] We have had 
o practice, under our limited chan- } 
perry jurisdiction. ENGLISH LAW Books. 












' 


INSOLVENT ESTATES. 141. Are English law books, al- 
lowed to be read in your State courts: 
139. Incase the estate is insolvent, | if so, under what limitations 2 

e creditors paid pro rata, &c ? 4. Ves, without any limitations. 
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APPEN DIX. 


General ReGcuiations for the GENTLEMEN of the Ban, in the 


State of New Hampshire. 


ARTICLES. 


1. Zhe members of the bar in the several counties, and those usually prac. 
tising in the same, shali form themselves into societies, and be bound by the 
rules and votes by them respectively made and passed, not inconsistent with 
these regulations. 

2. The members of the bar in their respective counties shall, at the time 
they adopt these regulations, elect a President and Secretary for the ensuing 
year, and who shall hold their offices until others be elected, provided al ways 
that the Attorney General shall, when present, preside in the county so § 
cieties. 


3. It shall be the duty of the secretaries to record the doings of their re § 
spective societies, and immediately to transmit copies thereof to the secretary 
of each society in this state. 


4. Each county society shall appoint a committee for the examination o 
candidates, to hold their offices for one year and till others be appomted. 


5. Wo person shall be admitted as a student, or recommended for admissioh 
to practise, unless he sustains a good moral character; and in case the candi 
date for admission as a student in an office has not had a degree in the arts, 
he shall (excepting a knowledge of the Greek language,) be duly qualified to 
be admitted to the first class of students at Dartmouth College; which qua 
lifications shall be ascertained by the said committee of examination, and by? 
certificate from the preceptor or instructor of such candidate ; and no county 
society shall recommend any candidate for admission to practise, until they 
have ascertained by their said committee of examination, that such candidate 
has made suitable proficiency in the knowledge of the law. 


6. Wo candidate who has received a degree in the arts shall be recommen’ 
ed for admission to practise, unless he has, by the previous consent and ap 
probation of a county society, regularly studied three years after having ! 
ceived such degree, in the office and under the direction of some respectable 
member or members of the bar, practising before the Superiour Court. And 
no candidate who has not received a degree in the arts shall be recommended 
for admission to practise, unless he has studied five years as aforesaid. 
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7. No member of the bar shall receive as a reward for the tuition of a stu- 
Ment at law in his office, any sum less than two hundred and fifty cgllars, for 
he time required by these regulations for admission to practise, and in that 
proportion for a shorter time. 








g. Vo student at law shall be allowed the benefit of any perquisites or pro- 
its, arising from the business of the office in which he studies, or from any 
business whatever appertaining to the profession of the law; nor shall he en- 
rage in, or pursue any other employment, during any part of the term of his 








study. 





9 No member of the bar shall have more than three students in his office at 
yny one time, nor shall Ae keep a student at law in his office, without the con- 
sent of the county society had at some regular meeting at the term before, or 
he term after the commencement of his study in such office. 


C. 
he 
th 







10. Vo student shall be recommended for admission to practise at the 
‘ourt of Common Pleas, without having been propounded to the county socie- 
y for such recommendation the term preceding. 


2€ 





ys 
oF 11, When acandidate tor admission to practise shall have received a vote of 
ecommendation, notice thereof shall be given to the court in writing under 


the hand of the president, including a request for his admission to the bar. 





'e & 


12. Aperson having been regularly admitted ina Court of Common Pleas, 
and practised two years with reputation in such court, shall be entitled to 
a recommendation for admission to the bar of the Superiour Court. 


13. The persons competent to vote for the admission of students to an office, 
and for the recommendation of candidates to be admitted to practise, shall 
onsist only of that part of the county society who are admitted attornies at 
he Superiour Court: and no such votes shall be valid, unless passed by the 
oncurrence of two thirds, of those who are present and entitled to vete on the 
pccasion. 


of 
li 
ts, 


la- 
ya 
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ey 
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14. Ali admissions to practise shall be in the county where the applicant 
has last studied ; and after the expiration of one year from the ratification of 
hese rules, no person shall be recommended for admission to practise in any 
ounty, where he shall not have studied the last twelve months of his term. 


15. After the denial of admission to an office as a student, or the denial of 
recommendation to be admitted to practise, no subsequent application of the 
same candidate for either of said purposes, shall be sustained at the same term 
of the court. And after the refusal of admission to an office by any county 
society, no application therefor by the same candidate shall be sustained in 
nd éhy other county. 





16. 4ny person haying studied conformably to these regulations a part of 
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bis time in any other state, and having completed the residue in this state ; 
or having been duly admitted to the bar in any other state, where the rules for 
admission are in all material points similar to the foregoing, and having con. 
formed to the same ; may be recommended for admission in this state, provi- 
ded the rules and practice of the bar in the state from which such person 
comes, grant the same privileges to candidates going from this into such 
state. and not otherwise. In all applications however under such circum. 
stances for admission to the bar, the person applying must produce satisfac- 
tory evidence, of his orderly standing at the bar from which he comes. 


17. To avoid irregularities in practice, no member of the bar shall give 
aid or countenance to any suit or process commenced by a person not admit- 
ted to practise in conformity to these rules, except by licence of the county 
society. 


18. Ifany member of any county society should violate any of the foregoing 
rules or articles, he shall upon the first conviction thereof before the county 
society to which he belongs, be reprimanded by the president thereof; and upon 
the second conviction, shall forever thereafter be excluded from any fellowship 
With said county society, or any county society in the state, and be considered 
as having forfeited all his right as a member of the bar; provided, that upon 
a vote of three fourths of the society he may be restored to fellowship. 


19. Any member of the bar who shall be guilty of any species of maintenance 
or champerty, or of loaning or advancing directly or indirectly, any sum of 


money or other property to any suitor or client, or to any other person for the , 


use or benefit of any suitor or client, for the purpose of procuring or obtaining 
retainers or engagements in any suits or business of any kind in his profession 
as a lawyer ; shall for the first offence be reprimanded before the county soci- 
ety to which he belongs, by the president thereof, and for the second offence 
shall forfeit all his rights as a member of the bar, and thereupon it shall be the 
duty of the county’society to which such member belonged, to move the Su- 
periour Court if such member be an attorney of said court, and if not, the court 


of Common Pleas, to dismiss such offending member from his office as an at- 


torney of said court: and it shall be the special duty of every member of the 
bar, having satisfactory information of any breach of this article,to give im- 
mediate notice thereof to the county society to which such offending member 
belongs. 


20. Any county society may hereafter propose alterations in the foregoing 
rules, or additional articles, which when adopted by three fourths of the county 
societies in the state, shall be in force. 


21. The foregoing regulations, when agreed to by a majority of the barin 
any county shall be obligatory in said county, after which ali bar regulations 
heretofore made in such county inconsistent with these, shall be void, and the 
secretary of such county secicty shall furnish every member thereof with 4 
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copy of these regulations, for which he shall receive two dollars from each 


member. (1) 
Dec. 1804. 


(1) It appears that in this state, Gentlemen of the Law in each county form a so- 
oiety, acting under rules intended to promote uniformity in certain points of profes- 
sional conduct, and preserve the dignity of the bar. The admission to county practice 
in the state, depends on the examination and recommendation of a committee of the socie- 
ty, tothe court in which application is made ; These articles having been received, from 
the Gentleman to whom I am indebted for all the information under this title of the 
L. Register, I presume (to some extent,) the associations are at this time organized in 
that state ; this would be a sufficient reason for inserting them here, for their use, But in- 
dependent of that inducement, many of the regulations appear to possess so much merit, 
as on the score of example, to be worthy of being communicated to the profession gene- 
rally. 


Note. My correspondent informs me, that the Superiour Court of this state, has not yet 
adopted any written Rules for regnlating its practice, 


By recurrence to answer 25, p. 31. it appears, that attorneys are admitted by the Su- 
periour Court, and when admitted may practice in any State Court: I infer from this, 
that the rule of two years previous practice in the County Court, before admission te 
practice in the Superiour Court, has béen altered. Ed. 
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54 [1821, 2.] N. HAMPSHIRE. state BAW AND REGULATIONS. 


Denial of admission as students, or of recommendation to practice, 


Persons practising, without admission according to the rules, treat- 
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CONNECTICUT. 


STATE LAW, AND REGULATIONS. 


[1821, 2.) 








STATE OFFICERS. 


4. Who is Governor of your state 

&e. ? 
4. Oliver Wolcott, Litchfield: title 
“His Excellency :’’ app. annually, 
by the electors of this state: salary 
$1,100. 

2. Secretary of State &c. ? 
4. Thomas Day, Hartford: app. 
annually, by the electors of the 
state. 

S. Chief Justice of the Su- 

preme Court of law, &c. ? 
A. Stephen Titus Hosmer, chief Judge 
of law and equity: Middletown: term 
of oitice during good behaviour : app. 
by the general assembly: salary 
$1,100. 

4, —— Clerk of the Superior or 
Supreme Court, &c. 2 
A. Clerks of the Superidur court, in 


their several counties, are clerks of 


the supreme court of errors in their 
respective counties: app. by the 
judges of the superiour court. 

5. Attorney General: &c. 2 


4. State attornies, supply the place of 


an attorney general ; there is one ap- 
pointed in each county by the coun- 
ty court, term of office two years. 

6. What place isthe seat of Gov- 
ernment in your State, &c.? 
A. Hartford & New Haven; the state 
silices and records are kept at Hart- 





ford, theassembly meets annually on 
the first Wednesday of May, alternate- 
ly at Hartford & N. Haven: willas- 
semble at WM. Haven in May, 1822. 


UNITED STATES OFFICERS. 


7. Who is District Judge, &c. ? 
4. Pierpont Edwards, Bridgeport. 

8. Clerk ofthe District court, 
&c. ? 

A. Charles A. Ingersoll, New Haven. 
9, —— District Attorney, &c. ? 
A. Hexekiah Huntington, Hartford. 

10. Marshal, &c. 2 
A. Andrew Hull, Jr. t 

‘The state forms one district. 

11. What Justice of the S. Cour 
ofthe U.S. holds the Circuit in your 
State, &c. 2 
4. Brockholst Livingston: Connecti- 
cut, New York, and Vermont com- 
pose the (second) circuit. 

12. At what times and places, are 
District courts ofthe U. S. held, &c.? 
Jl. New Haven, 4th Tuesdays in Feb- 
ruary and August ; Hartford, 4th tues- 
days in May and November. 

13. —— Circuit Courts &c. ? 

A. New Haven, 19th April; Hartford, 
17th September. 


LAWS-——-LAW BOOKS. 


14. What number of volumes does 
t Nat. Ent. Mar. 11, 1822. 
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the compiled body of your Statute law 
consist of, &c. ? 
A. The “ statutes of Connecticut,” as 
revised by the general assembly, 
May 1821, are published in 1 vol. 
cited Stat. Conn. tit. 56. s. 9. or by 
the page. 

15. Canthe publick Laws in pam- 
phiets, be procured, &c. ? 
A. May be procured at the Secreta- 
ry’s oflice, or of Hudson & co. Hart- 
ford. 

16. Is there any Digest of the State 
Laws, &c 2 
4A. None, nor any in preparation. 

17. Are there any Reports of cases 
in your State Courts, &c. ? 
A. * Reports of cases adjudged in the 
Superiour court, from May 1785, to 
May 1788, with some determinations 
in the Supreme court of Errors, By 
Ephraim Kirby esq.” 1789. Cited 
* Kirby’s Reports.” 


“ Reports of cases adjudged in the} 


Superiour court, and Supreme court 
of errors, from July, 1789, to Jan. 
1798, by Jesse Root, a judge, (af- 
terwards ch. J.) of the Superiour 
court,” 2 vols, published 1798, 1802, 
Cited Root’s Rep. 

** Reports of cases adjudged in the 
Supreme court of errors, with some 
decisions in the Circuit court of the U.S. 
jor the district of Connecticut, from 
1802, to 1810, inclusive, 4 vols. By 
Thomas Day zsq,’”’ published 1806, 
to 1813 ; Cited * Day’s Reports.” 

* Reports of cases adjudged in the 
Superiour court of errors, (prepared 
and published in pursuance of a sta- 
tute law of the state,) commencing, 
June 1814, By Thomas Day esq.” 
of these, two vols are published, and 
Nos, — of the 3 vol. They are to be 
continued indefinitely : pub. at Hart- 
ford by QO. D. Cooke, vol. 1, 1817, 
vol. 2, 1820, vol. 3, No. 1, 1820. Ci- 
ted ** Gon, jteports,’? 





an 





18. Is there any Digest of Cases in 

your State Courts, &c.? 
A. None, nor any in preparation. 
“The Digest of American Keports 
in 3 vols.” published by L Ruey, 
contains the cases in Day’s Reports. 
(see ante 17.) 

19. Are there any Treatises, on 

the law in your State &c. ? 
A. * A System of the Laws of the state 
of Connecticut, in six books By Ze- 
phaniah Swift, late Ch. J.) 2 vols. 
pub. 1795, 1796. 

A new edition, with additions and 
corrections, is preparing by the au- 
thor. 

“©. Digest of the laws relating to 
the offices of Sheriff, Coroner, and 
Constable, by Joseph Backus, counsel- 
lor atlaw,”’ 2 vols. 1812, Cited Back. 
Sher. 1. 

“ The Connecticut Town Officer, By 
Samuel Whiting,”’ 1814. 

20. Foreign law books repub- 

lished in your state, &c. ? 
A. “Espinasse’s Reports (5 vols.) and 
Peake’s Reps. bound in 3 vols. with 
improvements, By Thomas Day 
counsellor at law,”? Hartford 1810, 
Hudson & Goodwin, out of print; a 
new edition, with additional re 
ences, and including the 6th{ 
Esp. Rep. is in preparation. 

“ Bosanquet & Puller’s New 
ports, 2 vols. with corrections, and the 
addition of notes and references; By 
Thomas Day esq.”’ Cited **New Rep.” 
(0. D. Cooke, proprietor of the edi- 
tion, printed at Hartford, 1811.) 

‘* Bosanquet & Puller’s Reps. 3 vols. 
a new edition with corrections, and 
the addition of notes and references, 
by Thomas Day esq.” Hartford, 1811. 
Cited * Bos. & Pull.” 

(Note, The 3 vols. of Bos. & Pull. 
and 2 vols. of New Rep. generally 
go together, constituting one set; the 
latter being sometimes cited as 4 & 
5 of Bos. Pull.) 












66 [1821,2.] CONNECTICUT. 


“East's Reports, 16 vols. with cor- 
rections and the addition of notes and 
references, By Thomas Day, esq.” 
(M. Carey & Son, Philada. proprie- 
tors of the edition, printed Hartford, 
1815.) 

“ Ord’s Essay on the Law of Usu- 
ay, 3d edition: comprising the later 
decisions in England, Ireland and A- 
merica, with notes and references, By 
Thomas Day, counsellor at law,” 
(Hartford, 1809, 0. D. Cooke, pro- 
prietor of the edition.) 

21. Reports of Cases in the 
District or Circuit Courts of the U.S. 
in your State, &c. ? 

4. None, except before mentioned, 
( Vide ante 17.) 

22. Is there any Digest of cases 
in those Courts, Ac. ? 

4. None, except * Rules of the Dis- 


trict court of the U. States, for the 


district of Connecticut in prize cau- 


ses,’ and * general rules in cases of 
seizure, for violation of the laws of 


the United States,” Pamphlet, New 
Haven, 1812. 

23. Have any books been compo- 
sed, in your State, Ac. ? 
A. * 4 Digest of the law of Evidence 


~~ ‘gncroil and criminal causes,” and a 


” 


“6 Treatise on bills of Exchange and 


it ‘Promissory notes, By Zephaniah 
ep Muift. one of the judges, (since 
Ch. J.) of the Supreme court,” 1 
vol. 1810, Cited * Swift's Ev.” 
“© The law of Baron and Feme; 


’~ 
~~ 


Parent and Child; Guardian and 
Ward ; Master and Servant ; and of 
the Powers of courts of Chancery ; By 
Tapping Reeve,’’ late Ch. J.) 1 vol. 
1816, Cited * Reeve’s Dom. Relat.” 
published by the author. (see na. 18.) 


ATTORNIES— COUNSELLORS. 
24. Is there any distinction in the 


profession of Attorney and Counsel- 
for, &c. 2 
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25. By whom are Attornies, op 

Counsellors, admitted, &c. ? 
A. Attornies or Counsellors, (for we 
make no distinction in the profes. 
sion,) are admitted to practice by 
the county courts after examination 
and recommendation, by the members 
of the bar of said courts ; when re- 
gularly admitted in one county, they 
may practice in either of the other 
counties. 

A record of their admission is 
made by the clerk of the court, where 
they are admitted : term of study for 
graduates, two years: for all others, 
three years: two years practice in 
the county courts is required, before 
admitted to the bar of the higher 
courts. 

26. On what conditions, &c. from 
other states, &c. 2 
A. When examined and recomment- 
ed by the members of the bar, and 
approved by the court. 


COURTS. 


27. What are the names of the se- 
veral courts in your State, &c. 2 
A. * Justice courts, Probate courts, 
County courts, Superiour court, Su- 
preme court of Errors.” 

28. Their style, &c. ? 
A. * Judges of the Supreme court of 
Errors,”” ‘‘of the Superiour 
court ;?? “ — of the County 
court ;” “« — of Probate ;” 
‘‘ Justices of the Peace.” 

29. The extent of their several ter- 
ritorial jurisdictions, &c. ? 
A. The territorial jurisdiction of the 
Supreme court of Errors, and of the 
Superiour court, extends through the 
state ; both courts are held in the 
several counties ; the former, annu- 
ally ; the latter, semi-annually. 

The County courts, over their re 
spective counties. 

There are 32 Probate districts 
















5. 
, or the state, and a judge to each, whose 
jurisdiction is limited to his own 
We district. 
fes. Justices of the peace, have jurisdic- 
by tion throughout the county in which 
tion they reside. 
bers 30. Which have original jurisdic- 
re. tion, &c. ? 
hey A. Justices courts and courts of pro- 
ther bate, have original jurisdiction only. 
Justices of the Peace have cognizance 
1 is of the crimes of drunkenness, pro- 
ere fanity, and sabbath breaking, and of 
‘for all offences punishable by fine or for- 
Crs, feiture, not exceeding seven dollars : 
> in and of all civil causes in which the 
fore title of land is net concerned, and the 
rher matter or thing im controversy does 
not exceed the value of thirty five 
ron dollars ; but if the sum demanded be 
more than seven dollars, an appeal is 
nd. allowed to the next county court, 
and except in actions on notes or bonds, 
attested by two witnesses, and given 
for money only. 
Probate cowris are prerogative 
courts, having jurisdiction of the 
Se. probate of wills and testaments ; of 
granting administration ; of appoint- 
i'ts, ing guardians ; and of all other mat- 
Su- ters of a testamentary nature. An 
appeal lies from a decree of the court 
of probate, to the superiour court. 
t of 31. —— partly original,and part- 
our ly appellant &c. 2 
aty . County courts, and the Swuperiour 
¥ i court, are of this description. 
1. The original jurisdiction of the 
‘eR. county courts in criminal causes, is of 


all crimes not cognizable by a justice 
of the peace, and which fall short of 
the original jurisdiction of the Su- 
periour court; and in cases, where 
the statute gives these courts concur- 





iu rent jurisdiction; which is of the 
following offences, namely, the se- 
-¢- eret delivery of a bastard child, or 
lor concealing its death ; horse-steal- 
in mS 5 Stealing from a person at a fire, 
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or at any other time, to the amount 
of 20 dollars ; breaking and stealing 
from a building in the day time ; 
perjury ; subornation of perjury ; 
riots; preventing proclamation a- 
gainst riots, and also for not disper- 
sing after proclamation made. 

In civil causes their original juris- 
diction embraces, all actions‘ not de- 
terminable by a justice of the peace) 
wherein the matter in demand does 
not exceed the sum of 70 dollars, and 
all actions breught on bond or note 
given for the payment of money only, 
and vouched by two witnesses. 

They have Appellate jurisdiction 
of causes from a justices court, as 
above. ( See 30.) 

2. The Superiour court has origi- 
nal jurisdiction of all offences where- 
of any part of the punishment is, or 
may be, death, confinement in New- 
gate Prison, or incapacity to hold 
ollice, and of high crimes and misde- 
meanors at common law : also, of di- 
vorce, relief in cases of insolvency and 
other matters of a civil nature, not 
cognizable by the subordinate courts, 
For its equitable jurisdiction see No. 
33, infra. ) 

The appellate jurisdiction of this 
court arises from the county courts, 
and the courts of probate: appeals lie 
from the judgments of the former, in 
all cases, where the title of land is 
concerned, or the value of the matter 
in dispute exceeds the sum of 70 dol- 
lars, except in actions on bonds or 
notes attested by two witnesses, on 
receipts given by or to officers, and 
on award of auditors; and from the 
determinations of the latter, in all 
cases, except from a decree accepting 
the report of commissioners, and 
even then, if the administrator be a 
creditor to the estate, and has a debt 
allowed him. 

32. ——— appellant jarisdiction on- 
ly, &c. ? 
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4. The Supreme court of Errors lias 
no original jurisdiction: here all 
causes, brought by way of error or 
complaint, from the judgment or de- 
crees of the Superiour court, in mat- 
ters of law or equity, wherein the 
principles of either have been mista- 
ken, or erroneously adjudged, are 
finally determined. But though in 
technical strictness, this court has 
cognizance only of writs of error 
from the superiour court ; yet as ali 
the individuals composing the former 
are judges of the latter, a convenient 
opportunity is afferded while they 
are thus assembled, for hearing ar- 
gument on motions for new trials, 
and cases stated. (1) 


$3. Which are courts of equity, | 
i have the same power of carrying 


and which of law, &c. 2 
A. Justice courts and courts of probate 
are courts of law ; the other three, of 
law and equity. in all causes in 
chancery, the proceedings are by bill 
and subpena. The county court has 
original cognizance of all matters in 
equity, Wherein the sum demanded 
does not exceed 335 dollars ; and the 
superiour court of all other causes. 
34. What methods are used to 
carry up judgments &c. ? 


(1) These of course, occupy a considerable 
portion of the term. The ‘opinions of the 
judges upon them, are given by way of advice 





to that branch before which the cases are 
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4. Appeals must be made during the 
session of the court making the adjy. 
dication upon which they are found. 
ed: Bond with surety must be given 
by the appellant, and a duty of one 
dollar be paid. Writs of error may 
be brought at any time within thre 
years from the time of renderin 
judgment, to be signed by a judge of 
the supreme court, and a duty paid, 
and bond given. 

Note, ‘There are city courts held 
monthly in each of the five cities in 
the state: They have cognizance of 
all causes, wherein the fille of land is 
not concerned cognizable by county 
courts, if the cause of action arise, 
or both, or either of the parties live 
within the limits of the city: They 


their judgments into effect by execr- 
tion &c. as the other courts. 


MISCELLANEOUS. 


35. Who is State Printer, &c. ? 
4. Not any staée printer. 

36. Who is the principal Book-seller 
at the seat of Government ? 
A. Oliver D. Cooke, at Hartford: 
How & Spalding, at New Haven. 





respectively pending; but this advice is a- 
ways followed, and is considered as setling 
the law. See 3 Day 28, 1 Conn. Rep. Fre 
face, XXV. XXVip. 
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No. 1. CONVEYANCE BY DEED, &C. 


1. What is the kind of Deed most 

in use in your State &c. is it that of 
bargain and sale ? 
4. Our instrument tor the convey- 
ance of estates in fee, (with: the ex- 
clusion of certain terms which relate 
to the system of feuds,) is the same 
as the English feoffment, and is de- 
noted by the word deed; which, ac- 
cording to common acceptance, sig- 
nifies this kind of conveyance only ; 
but in law proceedings, it is consi- 
dered according to its legal import 

Or, more concisely, our only in- 
strument of conveyance, is a deed of 
bargain and sale, either with or with- 
out covenants of warranty and sei- 
Zen. 

2. Does the legal possession pass 

without livery, &c. ? 
A. Livery of seixen, either in deed or 
in law, is not necessary : On delivery 
of the deed by the grantor, the legal 
possession passes immediately to the 
grantee by operation of the statute : 
Or, as some jurists have held, on the 
recording of the deed,( see 1 Conn. Rep. 
88, 89, 90. 2 Conn. Rep 98 & seq. 

5. In the creation of estates in fee, 
or fee tail, are technical words ne- 
cessary, &c. ? 

A. The same as in England. 

4. Is the construction of common 
assurances, governed by the rules of 
common law ; or by the intent, &c. ? 
A. The construction is generally go- 
verned by common law. 

5. Are attesting witnesses &c. re- 
quired to conveyances 2 
4. ‘Vo all conveyances of real estate. 
fwo attesting witnesses are required. 

6. Must the deed be sealed 2 
A. Sealing is not made requisite by 
Statute, but is universally practised, 
(the stat. requires sealing, when the 


‘wife conveys her estate, Conn. L. 
504, Ed.) 


| 





7. Isa scroll sufficient ? 

4. ** No statute, or judicial decision 
of the supreme court, has determined 
what is necessary to constitute a seal; 
a wafer covered with a piece of pa- 
per, is most commonly used ;: the deed 
must be on paper or parchment. 

8. Are the common law requisites 
for the perfection of Deeds &c. alter~ 
ed, in any particulars in your state 2 
A. There are no essential alterations, 
but such as are noticed under this 
head. 

9. Is it necessary to the validity 
of a Deed as between the parties &c. 
that it should be acknowledged by 
the grantor, or proved by the witnes- 
ses, and be recorded 2 
4. The statute requires all grants 
and deeds, made of real estate, to be 
acknowledged before some judge or 
justice of the peace. A deed of land, 
without a proper certificate of the 
grantor’s acknowledgment, is no evi- 
dence of title. If the grantor refu- 
ses to make acknowledgment, the 
grantee may enter caution avith the 
town clerk, which will secure his 
Claim till a trial is had; and then, a 
copy of the judgment of the court, 
recorded in the register of the town, 
will establish his title. All deeds 
are required to be recorded in the 
office of the clerk of the town in 
which the land lies; and are of no 
validity, except as against the grant- 
or and his heirs, until so recorded. 

10. As against bona fide subsequent 
purchasers and mortgagees ; must the 
prior deed or mortgage to affect 
them, be recorded: within what pe- 
riod: in what office: will notice of 
the prior title, though unrecorded, 
bar the second incumbrancer 2 
A. The purchaser has ** a reasonable 
time” allowed him to have his deed 
recorded in the records of the town 
where the land lies ; and if it be not 
so recorded, nor any notice givens 
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the subsequent purchaser, by procu- 
ring a prior record of his deed, will 
take the estate. : 

Or, more concisely, all deeds re- 
corded within a ** reasonable time.” 
will take effect according to the time 
of execution. It has been held, that 
the recording of a mortgage deed af- 
fords constructive notice of its con- 
tents to all subsequent incumbran- 
cers. 

11. May a feme covert convey 
estate held in her own right, and her 
dower in the husband’s estate, &c. 2 

12. Is this done by joining with 

him in the conveyance, &c. ? 
A. The wife can have dower only, in 
the real estate of which her husband 
dies seixed ; and can convey her free- 
hold in no case without joining with 
him, consequently, she cannot convey 
her dower. 

But the wife joining with her hus- 
band may convey her real estate by 
deed under their hands and seals, and 
by them duly acknowledged and duly 
recorded. 

13. Is a private examination of the 
feme necessary, &c. ? 

14. What oilicers may take this 
examination, &c. ? | 
4. Such examination is unknown to 
our law. 

15. What is the form ofa certifi- 
eate by the oflicer, where a feme co- 


. > | 
vert acknowledges the execution, &c.? | 


A. The same as at 19, mutatis mu- 
tandis. 


16. To bar the feme of dower in| 


the husband's estate; is her joining | the seal, as well as the hand of the 


in the deed, and making such ac- | 


knowledement, necessary in all ca- | 4. The grantor (or his attorney il 


ses. Xe 2 
4. See 11, 12, ante 

17. Generally, is there any thing 
peculiar in respect to dower in your 
state ? 
4. ‘he widow is endowed of one 


third of the real estate of which her | 








STATE LAW AND REGULATIONS, 


husband dies seized; but cannot, ag 
at common law, be endowed in all he 
has possessed during the coverture. 
a divorce, (there is but one kind jp 
this state, and that a vineulo,) wil} 
not bar the wife of dower, if she be 
the mnocent party. 

18. What Officers in your State 
ave authorized, to take acknowledg. 
ments and proofs of deeds and mort. 
gages ? 

A. Vide, post. 24, 25. 

19. What is the form of a certifi. 
cate by such officer, when the gran. 
tor acknowledges the execution ? 
1. ** Personally appeared, A B, sigi. 
er and sealer of the foregoing instru. 
ment, and acknowledged the same ty 
be his free act and deed, before me, this 

day of 1822. 
C D. Justice of the Peace.” 

20. what is the form when the ex: 
ecution is proved before him, by the 
deposition of the subscribing wit 
nesses ? 

1. According to our practice, the 
acknowledgment must be made by 
the grantor in person, or by his duly 
authorized attorney, which super 
edes the necessity of any other cer. 
tificate than’ that above mentioned, 
see 19. The power of attorney 
must be for that special purpose, 
and executed and acknowledged, and 


: recorded, as in case of deeds. 


21. Must the grantor or witness 
subscribe the acknowledgment, of 


| deposition ? 


oO ®) 


swe 


Is the certificate to be undef 
ollicer 2 


his name,) signs the deed or mort 
gage, which is attested by two wit 
nesses. He then acknewledges the 
same to be his free act, and the ofl- 
cer, whose attestation is sufficient 
without seal, certifies it accordingly: 
(see 19.) 
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93. Ifa quaker is witness, what 
js the form of affirmation by your 
law 2 
A. “A B, (conscientiously scrupu- 
lous of taking an oath, ) did solemnly, 
and sincerely affirm and declare, that, 
AC 99 

94. Ifa Grantor, Mortgagor, or 
witness, is in another state or territo- 
ry, what officers in such other state 
&c.may take the acknowledgment of 
he grantor, or deposition of the wit- 
ess, to the execution ? 
7 By Statute, “ all grants and deeds 
of bargain and sale, and mortgages 
of houses and lands, shall be acknow- 
ledged by the grantor or grantors, to 
be his or their free act and deed, be- 
ore a justice of the peace, or before a 
judge of the supreme or district court 


tate 





ort 


tifi- 
"all 










tru. 
ve tp 
this 














Ce. of the U. States, or of the supreme or 
eX: superiour courts, or the court of com- 
the on pleas or county court, of any 

Wit: ndividual state, or before a commis- 

sioner or other officer having power to 

the take acknowledgments of deeds: and 
by all grants or deeds of real estate, 

luly which have been, or shall be, ac- 
per: nowledged before such judges, shall 
cer be good and valid in law; and when 
ned, leeds are executed by an attorney 
ney luly authorized, his acknowledg- 

0Se, ent shall be sufficient. , 1) 
and 25. Where the officer is of another 

state &c. what proof or instrument 
ness ust be made or annexed to his certi- 

of icate, showing he is such oflicer &c. 2 

1, A deed acknowledged before an 
rider bilicer in another state, will be ad- 
the itted to record here, without any 


other evidence of the-fact of his hold- 
Ing the office he assumes, than what 


(1) It seems by the Connecticut law, thar 
Even as between the parties, no deed has any 
validity, unless, written, subscribed, witness- | 
fd, and acknowledged as above menvioned: 
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is purported by his signature, &c. 
but this will not be considered as 
prima facie evidence on trial. The 
execution must be proved by the at- 
testing witnesses, or by secondary 
evidence, according to the rules of 
the common law. 

26. If Grantors or Witnesses are 
dead, removed from the state, or can- 
not be found: is there any provision 
in those cases for secondary proofs, 
&c. ? | 
4. The same as at common law. 

27. ifthe grantor and witnesses 
are in a foreign country, and living 
or dead, is there any provision for 
taking an acknowledgment or proof 
in such country ? 

A. The acknowledgment must be ta- 
ken, in conformity to our law. (v. 24) 

28. Are Deeds and Mortgages 
recorded, evidence ; by whom are 
copies exemplified 2 
A. Copies exemplified by the secre- 
tary or clerk of the office where re- 
corded, are legal evidence ; provided, 
the non-production of the original is 
satisfactorily accounted for. 

29. In what order, do mortgages 
take preference of each other ? 

4. The first incumbrancer, who has 
a legal claim, shall be preferred to 
the second, and so on according to 
priority of title, as evidenced by the 
record. 

Or, more concisely, by priority of 
execution, if the record of the first 
mortgage be made within a reasona- 
ble time ; otherwise a subsequent in- 
cumbrancer may gain a preference, 
by priority of recording. 

30. Is any time allowed after exer 
cution, within which the mortgage 
being recorded, a subsequent morte 
gage gains no priority by first re- 
gistering ? 

4. There is no other term specified 





mor against third persons, unless recorded 
SO, Or Notice ; but as to this last, the act | 
makes no such exceptions 





Ed. | 


than a reasonable time: and of this, 
the court or jury will jadge, accord- 
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ing to the circumstances of the case. 
31. May deeds of mortgage be ac- 
kKnowledged and proved in like man- 
ner in and out of the state, recorded 
and have like competency in evi- 
dence, as absolute deeds &c 2 
A. Mortgage deeds stand on the 
same footing in this respect, as ab- 
solute deeds. | 
32. In regard to the execution of 
deeds and mortgages in your state, 
is there any other thing to be obser- 
ved, &c. 2 
4. Ifa mortgagor dies, without di- 
yecting how his estate shall be appli- 
ed to discharge the mortgage, and 
the equity of redemption goes to his 
heirs or devisees, they must redeem 
with their own money ; they cannot 
call for the application of personal 
estate for that purpose, as in En- 
land. 


No. 11. JUDGMENT, (EXECUTION) 
&c. 


$3. Do judgments bind real pro- 
perty, and may it be sold on execu- 
tion in your state ? 

34. From what time is a judgment 
{or decree in equity,) a lien on real 
estate, against alienation of the debt- 
or, &c. 2 

35. What is the order of priority 
among judgment creditors, in res- 
pect of lands? 

36. Does a judgment bind, after 
acquired land 2 
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38. In respect of chattels, may the 
debtor alienate, before execution de. 
livered ? 

41. We have no law to prevent him, 

39. Is a prior judgment in an Ip. 
feriour court, a lien on lands withoy 
its jurisdiction, &c. ? 

A. (See 33, 36, and 40, 41.) 

40. Is there any Court in whieh 
a Judgment will bind the lands, ip 
every county ? 

41. Can Execution be taken out a 

once, in every county, &c. ? 
4. No, the court granting executio, 
may direct it to the proper officer t 
serve, any where within the state; 
but the judgment, aside from the levy 
of the execution, binds no estate, 
(see 42.) 

42. Can Execution issue immed. 
ately after Judgment, against rea 
estate of the debtor, and that be soli 
without any previous appraismen! 
&c. and on what conditions as to pay- 
ment ? 

4. Immediately after judgment i 
rendered, execution may issue + 
gainst the estate, both real and per- 
sonal, of the debtor, and for wani 
thereof against his body: If person 
property is to be had, the officer ha: 
no legal right to levy on the real es- 
tate; but the creditor may elec, 
whether to take real estate, or the 
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A. Judgments bind real property in 
this state in no case, unless the ori- 
ginal writ, (being a writ of attach- 
ment,) upon which judgment is ren- 
dered,: has been previously served 
upon the estate. 

37. In respect of chattels, has the 
first judgment, or first execution de- 
fivered, the preference 2 
A. The first execution levied, has the 
preference. 





wee 





body of the debtor : if land is taken, sti 
it must be appraised by three free- er 
holders of the town where it is sitv: of. 
ated; and then the execution, wit! the 
the officer’s endorsement of satislac tia 
tion thereon, recorded in the recorés wl 
of the town, and by the clerk of the ini 
court from which it issued, will coti- cer 
_ plete the creditor’s title to the pre tac 
mises : land attached, must be levied pre 
upon within four months after find Ww 
judgment, or the lien created by the ec 
attachment will be lost. lor 
43. In such case, is a Deed mate by 
and delivered tg the party, before alg 












"the acknowledgment of it by such officer 














de. in court, or confirmation by the 
court, valid: If fraud or irregularity, 
im, is there any summary redress ? 
In. 4. Fraud and irregularity may be 
hout rectified by law: but no summary re- 
dress is provided.(no deed is made, 42) 
44. Before real estate can be sold 
hich on execution, must it be appraised, 
35 Ip and sale delayed, until it brings the 
appraised value, or some propor- 
It ai tion, &c. 2 
A. In case execution is levied on 
tio landed property, the creditor takes 
T to so much as, according to the valua- 
ate; tion of the appraisers, will pay the 
levy debt and costs; and if any thing re- 
rate, maims, it must be paid over to the 


debtor; but if there is not enough of 
the whole, the officer will take what 
there is, and endorse the receipt of 
it upon the execution according to 
the appraisment ; we have no pro- 
rision for a delay of sale. 

45. Is there any writ of levari fa- 
‘las, elegit, extent, &c. in your state 2 
1. Neither of these modes of execu- 
tion is practised here, except in so 


edj- 
reai 
sold 
nent 
Day: 


t is 


per- 


vant far as our execution against land re- 
pal sembles an elegit, ( See 42, 44. ) 
has 46. Are there any laws to delay 


5 or impair the remedy on execu- 


let! tion, by suspension, appraisment, 
the and a minimum fixed, &c. or con- 
ell straining the creditor to receive oth- 
ee- er than lawful money &c. ? 
itv: 4. We have no laws to embarrass 
vith the creditor in his remedy by execu- 
fac- tion, nor any minimum fixed, below 
ds Which property of whatever nature 
the inay not be taken, though there are 
oll certain articles exempted from at- 
vie: tachment, (see post, 56.) For ap- 
ied praisement of lands &c. (see ante 42. 
nal When personal estate is taken on ex- 
the ecution, the officer must advertise it 
lor sale, naming the time and place, 
ade im by posting an account thereof on a 
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of twenty days; and if the debtor 
does not appear within that time, 
and pay the debt, and costs of suits 
he must sell at the beat of drum to 
the highest bidder, such goods and 
chattels, or so much thereof as will 
satisfy the executién and discharge 
the expenses, and the overplus, (if 
any) must be returned to the owner. 
7. What security is required, 
that the property shall not be wasted, 
and be forth coming ? 
A. There is no other security, than 
the officer’s liability to make good 
all damage sustained by either par- 
ty, through his mismanagement or 
fraud ; or, more concisely, none. 

48. May the debtor redeem land 

sold on execution, &c. ? 
J. Lands sold on execution, cannot 
be redeemed in any case, except when 
taken for payment of taxes (see Vos 
x. 99.) 

49. May Judgments on warrant 
of attorney be entered in vacation? 

50. Can Judgments be entered on 
warrant of atty. before the debt is 
payable 2 

51. In suchcase, is the Judgment 
anincumbrance against a subsequent 
Judgment for debts due, and follow» 
ed by immediate execution ? 

A. We have no practice of entering 
up judgment in any Case, On a Wale 
rant of attorney. 

52. If after sale and conveyance 
of land on execution the judgment Is 
reversed ; does the estate revert, &c.? 
4. Upon the reversal of a judgment, 
estate taken by execution founded 
thereon, will also revert. 

53. Is the Ca. Sa. allowed in the 
first instance: are bail exonerated 
by surrender of the principal ? 

A. Surrender of the principal, exon- 
erates the bail. (as to ca. sa. v. 42.) 
54. May the debtor be imprisoned 


| 





fore algn-post in the vicinity, for the space 


for any sum ; ave none exempted, &c.? 
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&. No limit, nor any class of per- 
sons exempted. 

55. Is the Ca. Sa. regulated by 

the common law, 4c. ? 
A. Thedistinctions, of ca. sa., fi. fa. 
lev. fa. &c. in the executions of the 
common law, are lost in our execu- 
tion, which embraces the power of 
them all, {nearly but not exactly.] 
After judgment is rendered, execu- 
tion issues, and is proceeded with, 
as before mentioned, (42 & 44.) 

In addition to an execution for 
cost and damages, when not paid in 
an action of disseisin, the oflicer is 
commanded to re-seixe the estate, 
and put the plff. into possession. 

When judgment is rendered a- 
gainst executors, or administrators, 
for debts of the deceased, execution 
goes only against his estate in their 
hands. ‘These are all the executions 
known to our law. In executions a- 
gainst sheriffs, the ca. sa. part is ne- 
cessarily omitted: so against per- 
sons who have been discharged from 
imprisonment under a decree of in- 
solvency. 

56. Are any kinds of personal es- 
tate exempt from execution ? 

4. By statute, the following articles 
are absolutely exempted from at- 
tachment. by warrant or execution, 
for any debt or tax whatever, to wit: 
** necessary apparel, bedding, and 
household furniture, necessary for 
supporting life; arms; military e- 
quipments ; implements of the debt- 
or’s trade ; one cow ; any number of 
sheep not exceeding ten; and two 
swine; being the property of one 
person: that any quantity of wood 
not exceeding two cords ; any quan- 
tity of hay not exceeding 2 tons 3 any 

quantity of beef or pork not exceed- 
ing 200 Ibs. weight ; any quantity of 
fish not exceeding 200 tbs. wt.; any 

quantity of potatoes or turnips noi 

’xceeding five bushels of each ; any } 
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quantity of Indian corn or rye not 
exceeding ten bushels of each, and 
the meal or flour manufactured there. 
from ; any quantity of wool or flax 
not exceeding twenty pounds weigh 
of each, or the yarn or cloth made 
therefrom ; one stove, and the pipe 
belonging thereto; being the proper. 
ty of any one person having a wife 
or family: and that the horse, saddle 
and bridle of any practising physi- 
cian or surgeon, of a value not ex. 
ceeding one hundred dollars ; shall 
be exempted, and not be liable to be 
taken, by warrant or execution, fo 
any debt or tax whatever.” 

Executions are made returnable iy 
siaty days, or to the next court. They 
may be renewed, and an alias graut- 
ed by the clerk at any time without 
application to the court, unless there 
has been a mistaken levy, and the 
execution is endorsed satisfied ; and 
in this case, application must be 
made to the court. 

Poor debtors may be relieved in 
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this state by statute. When any per- 
| son is committed to goal on civil pro- 
cess, and is unable to pay the debi, 
he may make application to a justic 
of the peace, and after notice is given 
to the adverse party or to his attor- 
ney, if the party be not an inhabi- 
tant of the state, to show cause if any 
he has &c. he may proceed to inquitt 
into the matter, and if no sufficient 
reason is shown to the contrary, lie 
shall administer to such poor debtor 
the following oath, namely, * You 
A. B. solemnly swear, that you have 
not any estate, real or personal, il 
possession, reversion or remainder; 
of “xe value of seventeen dollars it 
the whole, or suflicient to pay the 
debt or demand for which you art 
imprisoned ;, (except what is by law 
exempted from being taken on exe 
cution,) and that you have not di 
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wise disposed of, all, or any part of 
your estate, thereby to secure the 
same, to receive or expect any profit 
or advantage thereof, or to defraud 
or deceive your creditors: So help 
you God.” And the keeper of the 

aol shall not, thereafter, stand char- 

ed with such prisoner, unless the 
creditor shall lodge with the keeper 
of the gaol, such sum of money for a 
weekly maintenance as the county 
court in the county shall establish, 
as the weekly allowance to be made 
by creditors, for their debtors, after 
such oath shall have been adminis- 
tered to them; which maintenance 
the several county courts are author- 
ized to establish: and when any pri- 
soner shall take such oath, upon two 
or more attachments or executions, 
such weekly allowance shall be paid, 
in equal proportions, by the plaintiffs 
or creditors, by whom he is detained 
in prison ; and it shall be the duty of 
the gaol-keeper to pay such prisoner, 
every week, the amount of his week- 
ly allowance in money, if by him re- 
quested.” 


No. IV. INSOLVENT (LAW.) 


57. Is there a standing insolvent 

law in your state, &c. Are any per- 
sons on account of the nature of the 
debt, &c. excepted out of it ? 
A. There is such a law, from which 
no persons, inhabitants of this state, 
are exempted, on account of the na- 
ture of the debt or cause of action. 

58. What time is required to effect 
a discharge: Is the claim for a dis- 
charge, determined by the court ‘or 
a jury 2 
4. The time is variant, according to 
circumstances. The petition must 
be preferred to the swperiour court, 
where the justice of the application 
will be inquired into, and the justice 
of the claim decided upon 5 aud if it 





be allowed, commissioners are ap- 
pointed, who immediately proceed to 
the execution of their powers. A 
certificate, under their hands, of the 
insolvent’s having conformed to the 
requisitions of the act, will protect 
his person from imprisonment: the 
petitioner must state and prove, that 
he has a fair character for probity 
and industry, and is not justly 
chargeable with idleness or misman- 
agement in his affairs ; that he is in- 
solvent ; and that he has not convey- 
ed any of his estate, with intent to 
defraud his creditors. 

59. Must the debtor be actually 
in the gaol, or may he apply for the 
benefit of the law, at any time &c. ? 
A. Applications may be made by any 
person, and at any time, who can 
make out his case. (see no. 58.) 

60. Is there any thing peculiar in 
your insolvent law ? 

A. Nothing in addition to what has 
been stated above, worthy of parti- 
cular notice. (v. no. 56. p. debtors. ) 


No. v. writs, Ac. 


61. Are lands and Freehold inter- 

ests devisable at the pleasure of the 
testator, and to the entire disinheri- 
son of his children or issue &c. ? 
4. All persons of a sound mind, and 
of the age of twenty-one years, may 
dispose of their real estate by will 
or testament,: to whom they please, 
even to the disinherison of their chil- 
dren. 

62. What formalities of execution, 
are essential to a will of lands &c ? 
A. Wills must be in writing, on pa- 
per or parchment, subscribed by the 
testator, and attested by three wit- 
nesses, all subscribing in his pre- 
sence; sealing is not made requisite 
by statute. , 

63. What formalities are required, 
in the revocation of wills of land ? 
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A. By statute, burning, cancelling, 


tearing or obliterating the will by 
the testator himself, or in his pre- 
sence, by his direction and consent ; 
or by some other will or codicil in- 
writing, declaring the same, signed 


by the testator in the presence of 


three or more witnesses, and by them 
attested in his presence, constitute an 
actual revocation: ifa child be born to 
the testator, after he has made his 
last will and testament, and no pro- 
vision is therein made for such con- 
tingency, it operates as a revoca- 
tion of such will. 

64. Are the provisions of the 29 
C. ii. c. 3. adopted in regard to the 
execution of wills of land &c ? 

4. The requisites of 29 Car. il. c. 3. 
nearly resemble those in force here, 
(see 62, 63.) 

65. Before what court, or officer, 
are wills of lands and personalty, 
exhibited for proof: does the proof in 


the probate court, affect the right of 


the heir, to question its execution at 
flaw ? 
4. Before a court of probate ; and the 


decision of this court, upon the proof 


exhibited, is conclusive upon the 
heirs, unless they appeal, and obtain 
a reversal of the judgment. 

66. Is the execution proved by the 
witnesses, or oath of the Executors, 
or both, in the first instance 2 
A. The execution is first proved in 
the probate court, by the attesting 
witnesses : wills may also be proved 
before a justice of the peace, who must 
enter the oath of the witnesses upon 
the back of the will, and attest the 
same : in this case no further evidence 
will be required when brought before 
the probate court : or, more correct- 
ly, the judge of probate will give the 
same effect to such evidence, as if it 


had been made before him person- 
ally. 


67. In what office is the will ang: 
inventory registered: are office co. 
pies evidence ? 

4. Inthe records of the court of pro- 
bate: and certified copies from stich 
records, are legal evidence. 

68. What formalities are required, 
to wills of chattels ? 

4. By statute, all persons of sound 
mind of the age of seventeen years, 
have power to dispose of their per- 
sonal estate by will or testament: 
Married women, may dispose of their 
estate, both real and personal, by will, 
in the same manner as other persons, 

69. Are any number of subseribing 
witnesses, or the signature or seal of 
the testator, required ; or is a will of 
personals proveable by the rules of 
the common law &c 2 
4. Vo wills of personalty, no subscii- 
bing witnesses are required : the sub- 
scription of the devisor is sufficient, 
The proof is generally the same as 
atcommon law. {{(} By the 2nd{ 
of the Stat. (see Conn. Stats. 199.) it 
would seem, that the testator must 
subscribe a will of personalty. Ed, 

70. May executors, or adminis- 
trators having letters in another 
state, sue in your state 2 

i. If not, what is to be done to 
enable them to sue ? 
4. They cannot sue in this state, 
unless they take out letters of at- 
ministration, or prove the will here. 

72. Are exemplifications of wills 

and testaments, by the proper ofl: 
cer in other states, evidence in your 
courts &c ? 
A. The originals must be produced 
and proved ; or, the non-production 
of the originals satisfactorily ac- 
counted for ; in which case, exempli- 
Jfications would be received. 


73. How are foreign Wills ant 
Testaments proyed, in your state 


&c. 2 











4, Wills made in a foreign country 
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must be executed in the form pre- 
scribed by our law: they must be ex- 
hibited and proved in the district 
where the land lies, wnless retained 
in the jurisdiction where the testator 
died, and then sworn copies may be 
exhibited, and the execution of the 


originals proved. 
No. VI. DESCENTS, 


74, How do inheritances in fee sim- 
ple descend upon Intestacy, among 
lineal heirs ? 

75. How among collaterals 2 

76. How, in respect of the half 
plood: does the common law govern? 

77. Does the common law prevail 
on descents, in any cases, and what ? 

78. Is there any thing peculiar in 
your law of descents ? 


No. vil. DISTRIBUTION ON INTES- 
TACY, (OF PERSONALTY.) 


79. Upon intestacy, how is the 
surplusage of personal property dis- 
tributed 2 

80. How among collaterals ? 

81. Are the 22nd and 23rd Car. 

li. C. 10, and 29 Car. il. c. 30, called 
the Statutes of distribution &c. a- 
dopted ? 
A. Descents, and distribution on intes- 
tacy, are both regulated by the same 
statute, and a transcript of those 
sections which relate to them will, 
perhaps, afford the most satisfactory 
answer to the interrogatories upon 
these subjects. 

** Sect. 30. The distribution of the 
estate shall be in the manner follow- 
ing, that is to say, one third part of 
the personal estate to the wife of the 
intestate, (if any there be) foreve er ; 
and one third of the lands and “ead, 
during life, where she shall not have | 
been » we ‘wise endowed before mar- | 


riage; and all the residue and re-! 


mainder of the real and personal es- 
tate, by equal proportions, according 
to its value at the time of the distri- 
bution, to and among the children, 
and such as legally represent them, 
if any of them are déad ; excepting 
children, who shall’ receive estate 
by settlement of the intestate, in his 
lifetime, equal to the shares of the 
others ; and children advanced, by 
settlement or portion, not equal te 
the shares of the rest, shall have se 
much of the estate as shall make all 
the shares equal ; and the estate shalk 
be so divided, as that the male heirs 
shall have their part in the real es- 
tate, so far as the estate will allow: 
but whenever the court shall find, 
that it will best accommodate the 
heirs of any estate, to distribute part 
of the personal estate to the male 
heirs, and part of the real estate to 
the female heirs, such court shall 
order such distribution to be made 
accordingly : provided, that where if 
shall appear to the court of probate, 
that any estate in houses and lands 
cannot be divided among all the chil- 
dren, without great prejudice and in- 
convenience, said court may ordei 
the whole to be set to the eldest son, 
if he accept it, or, on his refusal, to 
any other of the sons, successively ; 
and the son accepting it, shall pay 
to the other children of the deceased, 
their equal and proportionable shares 
of the true value of such houses and 
lands, upon a just appraisement, to 
be made by three sufticient freehol- 
ders, on oath, or shall give security 
to pay the same in some convenient 
time, as the court shall limit, with 
lawful interest. 





Sect. 31. And if any of the chil- 
dren die before he or she come of 
age, and before marriage, or before 
any legal disposition thereof, and. 
before marriage, the portion of such 
child deceased, shall be equally di- 
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‘vided among the surviving children, 
and their legal representatives. 

«* Sect. 32. If there be no children, 
or any legal representatives of them, 
then one moiety of the personal es- 
tate shall be set out to the wife for- 
ever ; and one third of the real estate 
for the term of life; and the residue 
of the estate, both real and personal, 
except as herein after provided, shall 
be distributed and set off equally, to 
the brothers and sisters of the intes- 
tate, of the whole blood, and those 


who legally represent them; and if 


there be no such kindred, then to the 
parent or parents ; and if there be no 
parent, then equally to every of the 
brothers and sisters of the half blood, 
and those who legally represent 
them, and if there be no parent and 
no brother or sister, or those who 
legally represent them, then equal- 
by to the next of kin, in equal de- 
gree: kindred of the whole blood 
to take in preference to kindred of 
the half blood, in equal degree : 
no representatives to be admitted 
among collaterals, after the repre- 
sentatives of brothers and sisters. 
Provided, that all the real estate of 
the intestate, which came to him by 
descent, gilt, or devise, from his or 
her parent, ancestor, or other kin- 
dred, shall belong equally to the 
brothers and sisters of the intestate, 
and those who legally represent them, 
of the blood of the person or ancestor 
from whom such estate came or de- 
scended ; and in case there be no 
brothers and sisters, or legal repre- 
sentatives as aforesaid, then equally 
to the children, and those who legal- 
ly represent them, of such person or 
ancestor; and if there be no such 
children or representatives, then e- 
qually to the brothers and sisters of 
such person or ancestor, and those 
who legatly represent them; and if 
there be none such, then it. shall be 





set off and divided in the same may. 

ner as other real estate. And if there 
be no wife, all the estate, shall be dj. 
vided among the children and heirs, 
in manner aforesaid.” 

The most material departure of 
our law from the common law of de. 
scents, is the abolition of primogeni. 
ture ; permitting the estate to ascend 
to parents ; and giving the half-blood 
a preference to relations in a remoter 
degree. 


No. Vill. ENTAILS, DOWER, CUR. 
TESY, &c. 


82. May entails be created, as un- 
der the Stat. de donis—and with the 
same incidents, in respect of being 
Barred; Dower; Curtesy ; Waste 
&c? | 

83. Are entails abolished; con- 
verted into fees ; or otherwise moti- 
fied &c 2 

84. How barred by the tenant? 

85. Is the widow entitled to dov- 
er; and the husband to Curtesy ; % 


by the common law ? 


A. Entailments are not allowed in 
this state, but for a single life. The 
statute enacts, that “no estate it 
fee simple, fee tail, or any less estate 
shall be given by deed or will to any 
person or persons, but such as are 
in being, or to the immediate issue ot 
descendants of such as are in beings 
at the time of making such deed or 
will; and every estate given in fee 
tail, shall be and remain an absolute 
estate, in fee simple, to the issue of 


' the first donee in tail.”’ 


Words of procreation must be used 
here (as in England) to create an es- 
tate in fee tail; and so far as ow 
law of entailment corresponds with 
their’s, the incidents to it are the 
same. The first donee or tenant i 
tail, may commit waste; the wile 
has her dower or thirds in the estate; 
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the husband of a female tenant in tail, 
may be tenant by curtesy ; and linea! 
warranty, descending with assets to 
the heir, will bar the estate. 


No. 1X. LIMITATION OF SUITS. 


86. What length of adverse pos- 
session of lands is a bar &c ? 
A. By statute, ** No person shall at 
any time hereafter make entry into 
any lands or tenements, but within 
ifteen years next after his right or 
itle shall first descend or accrue to 
the same; and every such person so 
not entering, and his heirs, shall be 
itterly disabled to make such entry 
afterwards ; and no such entry shall 
be sufficient, wnless an action shall 
be commenced thereupon and prgse- 
uted with effect, within one year next 
after the making thereof. 
87. What savings &c ? 
1. Provided that if any.such person 
Kc. at the time of the first descending 
or accruing of the said right or title, 
e within the age of twenty one years, 


amageme covert, non compos mentis, or im- 


prisoned, then such person, or his 
heirs, may &c. bring such action or 
make such entry, &c. so as such 
person shall within five years next 
after full age, discoverture, coming 
of sound mind, enlargement out of 
prison, or the heirs of such person, 
shall, within five years after the 
death of such person, bring such ac- 
tion, or make such entry, and take 
benefit of the same. (1) 

88. Is there a saving in favour of 
foreigners or citizens of other states? 


fl. ( See 93.) 


89. Are the general principles of 


English law, on the bar of these Sta- 
tutes, adopted in your state 2 


4. The general principles of con- 


(1) It would seem, that this limitation in 
terms, would not bar an action on the right. Ed. 





struction in the English law of limi- 
tations, so far as they are applicable 
to ours, may be considered as in force 
here; as where the stat. begins to 
run, a supervenient disability, wilh 
not stop it. 2 Conn. Rep. 27. 

90. Is there any thing peculiar in 
your state on this head 2 
A. Nothing. 

91. What length of time bars re- 
covery &c. in personai actions ? 

92. What savings 2 
4. In actions on specialties and pra- 
missory notes, not negotiable, the li- 
initation: is seventeen years, with a 
saving ** that persons legally incapa- 
ble to bring an action on such bond, 
or writing, at the accruing of the 
right of action, may bring the same 
within 4 years, after becoming legal- 
ly capable.” 

Actions of account, of debt on book, on 
simple contract, or assumpsit, found- 
ed upon implied contract, or upon any 
contract in writing not under seal, 
(except promissory notes not nego- 
tiable,) within six years, saving as 
above, 3 years: In trespass on the 
case, there is a limitation of six 
years also, but no savings. 

Actions founded upon express con- 
tracts not reduced to writing ; upon 
trespass ; or upon the case for words ; 
three years, and no savings. 

Actions founded on penal statutes, 
one vear, after the offence committed. 

Actions against sheriff, his deputy, 
or constable, for neglect of duty, twa 
years, after the right accrues. 

Where a judgment for the plff. is 
arrested or reversed, he (or his heirs 
&c.) is entitled to one year from that 
time, to bring a new suit. 

93. Are there any in favour of ci- 
tizens of other states, or foreign- 
ers 2 
A. In all the above cases, the time 
in which the deft. is witout the state, 
10 
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is excluded from the computation ; 
but there is no saving in favour of 
the plff. who is a foreigner, or absent 
from the state. (See stat. Conn. 309 
fo 312. til. 59.) 


No. X. TAXES. 


94. May lands besold for the pay- 
wnent of taxes: has an absentee any 
privilege ? 

4. They may: and an absentee, has 
ho particular privilege. 





95. Before a sale, is notice to be 
given &c ? | 

96. What officer is to give this no- 
tice ? 

97. In what manner &c. 

4. The collector must give such no- 
tice, by advertising three wecks suc- 
cessively in a news-paper, printed in 
the county, or if there be none there, 
¢hen in an adjoining county, at least 
sia weeks before the time of sale. 

98. If a sale takes place, is the 
deed absolute 2 
A. So much of the property must be 
sold, as is sufficient to pay the tax 
and costs. For this, the collector 
gives a warrantee deed, which must 
be lodged with the town clerk, there 
to remain wnrecorded one year ; and if 
the owner does not appear within 
that time, and redeem the land, the 
deed will be recorded, and title be- 
come absolute in the purchaser. 

99. If not, what time is allowed to 
redeem, and on what terms : at what 
place or office, are the sales entered 2 
A. The land may be redeemed, as a- 
bove, within a year after the sale, by 
paying to the purchaser the purchase 
money, and twelve per cent interest. 

100. Do lands on which taxes are 
not paid, in any case vest in the state: 
and then how and in what time, to be 
redeemed 2 
A. Lands taken for the payment of 
taxes, never vest in the state. 


fied. 
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101. What officer in any county, 
oughta non-resident desirots of keep. 
ing his taxes paid, correspond with 
for that purpose: or what is mog 


prudent for him to do ? 
A. He may appoint whom he pleases 


in the town or county where the land 
is situated, to transact his business 
for him. No other prudence is re. 
quired, than to select a faithful and 
trusty agent. 


MISCELLANEOUS, 
BAIL, &C. 


No. xI. 


102. May debtors pendente lite, \y 
restrained from alienating &c. Is the 
debtor liable to be holden to bail, &e 
4. ‘The debtor may alienate his pro. 
perty at any time while the suit i 
pending, witless brought by writ 0 
attachment, which operates as an ef. 
fectual restraint upon the. property 
attached. If the creditor has ayy 
apprehensions that the debtor wil 
alienate his estate, it is the comma 
practice to commence the suit by 
writ of attachment: In this case, 
bonds for preseculion must be given; 
so that, if the plff- fails to make his 
plea good, the deft. may be indemui- 
Baii is allowed in all civil a- 
tions, and in most criminal. prose 
cutions, except for capital offences; 
and generally upon the principles @ 
the common law. 


LETTERS OF ATTORNEY. 


103. Is there any provision for the 
proof &c. of letters of Attorney, mate 
in other states, or foreign parts, lo 
the conveyance of lands &c. in youl 
state ? 

4. We have no specific regulations, 
concerning powers of attorney exe 
cuted abroad ; except that they mus! 
be produced, proved, and recorded; 


‘with the conveyance. 


~ 








" ‘4g21,2.] CONNECTICUT. srTare Law, AnD REGULATIONS 75 
bainty, ALIENS. directs the executor to make pay- 
Keep, ment of the debts of the deceased, in 
1 with 104.’ Do aliens stand on the foot-} the following order, viz: 


a. ing of the common law, in respect of 
taking by descent, or purchase: may 


a they in any case hold real estate, 
© tah : 2 
siness as in Mortgage ‘ 






























4A. Aliens cannot take estate, by de- 
scent or purchase; nor hold real 
property till they have obtained li- 
berty from the general assembly, or 
become naturalized. 


is re- 
ul and 


S. 
ADMINISTRATION. GUARDIANSHIP. 

ite, hy : inistrati 

105. Is the right of administration 

Wee : gulated as in England by the 31 
Edw. iii. c. 11. and 21 H. viii. c. 5. 

6 pre or by local acts ? 

malt 2. Administration and Guardian- 

Tit of ship, are regulated by statute. If 

sa he executor dies before administra- 

)perty ion is closed, or is unable to act, the 

* ourt of probate will appoint a per- 

* wil son to administer upon the estate. 

ret ‘he substance of the English statute 

it by pon this subject, is incorporated 

bias nto ours. 

abe. 106. May Guardians be appoint- 

xe his d by will: does the common law 

dates regulate &c ? 

Lat 1. Guardians, may nol be appointed 

aoe by will; but must be chosen by the 

ayn vards, (which may be done by males 

les 0 at 14, and by females at 12 years of 
age,) or, be appointed by the probate 
nurt. Guardianship is regulated by 
the common law generally ; though 
by stat. the ward is disabled to con- 

nthe tract, even for necessaries, without 

my the approbation of the guardian. 

S36 

youl PAYMENT OF DEBTS BY EXECU- 

3 TORS AND ADMINISTRATORS. 

bs) 
exe: 


107. Is the law of England, in re- 
gard to the order of paying debts by 
ex’rs and adm’rs, in force &c 2 


must 


red, 






1. * The funeral expenses, and in- 
cident charges of settling, and sel- 
ling the estate. 

2. Debts due for the last sickness 
of the deceased. 

3. Taxes and debts due to the 
state. 

4. The debts of the several credi- 
tors, as allowed by the commissioners, 
in proportion to the sum found to be 
due.” Whether debts are secured 
by judgment, specialty, or simple 
contract, there is no preference. 

108. May ex’rs and adm’rs give @ 

preference by confessing Judgments; 
Are lands sold on judgment against 
ex’rs or adm’rs ? 
4. The executor or administrator, 
after giving bonds for the faithful 
discharge of his trust, must make 
and render unto the court of probate, 
a true inventory of all the property 
of the deceased, and the court will 
thereupon grant him an order of sale, 
by which he is to be guided in the 
disposition of the estate. (Ha’rs as 
well as adm’rs must give bond, for 
the faithful discharge of their trusts, 
with sureties. Conn. Laws, 200.) 


JOINT-TENANCY. 


109. Is Joint-tenancy in land, as 
at common law, &c 2? 

A. The same as at common law, both 
in its creation and incidents, eacept 
thaton the decease of a joint-tenant, 
his share descends to his heirs, in- 
stead of vesting in the surviving te- 
nant. 


SEALS. 


110. Is the common law, in regaré 
to the effect of instruments sealed, 











1, By statute, the court of probate} and not under seal, in force ? 
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- f#. Seals are not required by the sta- 
tute, as requisite to the perfection of 
conveyances. hey are, however, 
universally affixed to instruments, 
intended to have the effect of deeds. 

i111. Is ascroll &c. equivalent to 
wax kc? 
A. A wafer covered with a paper is 
in most general use; though wax, 
and printed or stained seals, are not 
uncommon. 


BASTARDS, 


112. Are bastards subject to com- 
mon law disabilities ¢ 
A. They are subject. to the common 
law disabilities. 

113. Are antinuptial children, le- 
gitimated by marriage of the pa- 
rents ? 

A. No children are legitimated by 
the marriage of the parents, but such 
as are born after the marriage. 


ALLUVION. 


114. Does the common law in re- 
Spect of alluvion prevail ? 
A. ‘he common law prevails. 


FISHERIES. 


115. Is the owner of lands, bor- 
dering on a river where the tide 
flows and reflows, &c_ entitled & se- 
veral fishery in front of his land 2 

116. Is this so, by statute, or u- 
sage ? 

4. Our courts have professed to a- 
dopt the common law, in relation to 
the right of fishery. ‘They have de- 
cided, that in the sea, and in arms of 
the sea, the right of fishery is com- 
mon; in all other waters, several. 
They have, at the same time, consi- 
dered rivers, arms of the sea, as 
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no further, whether navigable, in the 
popular sense, or not. In a river 
navigable above tide water, the pro- 
prietors of the adjoining land haye 
an exclusive right of fishery, oppo. 
site to their land, to the middle of 
the river; and the publick have ay 
easement in the river, as a highway, 
for passing and re-passing with every 
kind of water-craft. (See 2 Con, 
Rep, 480.) it has been decided, that 
the taking of shell-fish on the sea. 
shore, between high and low water 
mark, is acommon right. (5 Day 22.) 


bade 










fra 





con 


gli: 


FRAUDULENT CONVEYANCES, 
117. Are.the 13. and 27. E. against 
fraudulent conveyances in force in 
your state: or similar acts 2 
J. We havea statute, against fraud. 
ulent conveyances, abridged from 
the 13 Eliz. c. 5. and somewhat nar 
rower in its provisions. According- 
ly, it has been held, that a voluntary 
conveyance to defeat the claim of 3 
third person for damages arisiig 
from a fort, which would be void u- 
der the stat. of Eliz. as well as a 
common law, was not ‘within ou 
statute against fraudulent convey- 
ances. (1 Conn. Rep. 295.) Atha 
also been decided, that where a cor 
veyance was made to a child in cor 
sideration of natural affection, witl- 
out oy fraudulent intent, at a tim 
when the grantor was free from eil- 
harrassment, (the gift constituting 1 








far as the tide flows and reflows, but 


’ 


but a small part of his estate, and and 
being a reasonable provision for the cha 
child ;) such conveyance was valid A. 
against a creditor of the grantor fem 
whose claim existed when that cor The 
veyance was made. (1 Conn. Rep een 
525.) 1, 
esta 

STATUTE OF FRAUDS. wife 

hefe 

| 448, Is the 29. Car. ii. c. 3. (allel ban 















the stat. of frauds, ) or similar provi- 
sions, adopted in your state ? 

A. Our statute of frauds and perju- 
ries, is copied with little variation, 


from the 4th and 17th sections of 
[ 32 Car. ii. It has been judicially 
decided, that our legislature in a- 
dopting the English statute of 
frauds and perjuries, adopted the 


| construction given to it by the En- 
{ glish courts. ( See 2 Day 225. ) 


USES. 














419. Is 27. HI. viii. called the Stat. 
of uses, (or similar provisions) in 
force ? 

120. Is the English law of uses 
and trusts, in force 2 

A. The English law of uses and 
trusts, has never been introduced 
into this state ; and there has been 
but one decision in our courts upon 
the subject; by which, * the cestwi 
que use Will take an absolute estate, 
as large as the use or trust given to 
him. If the use be to him and his 
heirs, then he takes an absolute es- 
tate in fee simple ; if for life, or years, 
then an absolute estate for life or 
years; while the feoffee or trustee, 
takes not even the shadow of a legal 
estate.” (See Kirby 368, and 1 
Swift’s Syst. 321, 2.) 


ie BARON AND FEME. 

- 

ig 121. Is the common law of baron 
id and Feme adopted: does the wife’s 
ie chattels vest in the baron 2 

4. The common law of baron and 
feme, is generally in force here. 
The following points have been re- 
} cently decided by our supreme court. 


1. A share of personal intestate 
estate, accruing in the right of the 
wife during coverture, vests, even 
before distribution made, in the hus- 
band absolutely, and does not in the 
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event of his prior death, survive to 
her. 

2. Whena testator gave his daugh- 
ter, a feme covert, a legacy of 2001. 
directing the interest to be paid her 
during her coverture, and the princi- 
pal afterwards ; it was held, that the 
husband alone was entitled to receive 
such interest, and that his receipt 
was sufficient evidence of payment. 

3. Where a man deserted his wife 
and children, leaving her keeping a 
boarding house, without any other 
means of support, and did not return 
to them, or make any provision for 
them, and she continued in the busi- 
ness in which she was left, conduct- 
ing herself in a reasonable and pro- 
per manner, to obtain support for 
herself and children; it was held, 
that he was liable for her contracts, 
made in the course of such business. 


USURY. INTEREST. 


122. What is the rate of interest? 

123. What provisions against usu- 
ry 2 
A. Sia per centum, per annum, is the 
rate of interest established by law in 
this state ; and if any person takes 
more, it is usury, and he forfeits the 
value of the money loaned. All secu- 
rities for money, on which a high- 
er rate of interest is reserved, are 
void. In the construction of this stat- 
ute, our courts profess to follow the 
English decisions. 


BOOK ACCOUNTS. 


124. Are book accounts evidence 
in your state: for what things fur- 
nished &¢e ? 

A. Book accounts, containing a quan- 
tum merwit, and a quantum vwalebat, 
afford a ground of action in this state, 
denominated debt on book, which is, 
in some respects, peculiar to our law. 
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The parties must produce their books 
of entry, and, in addition to other 
evidence, may be admitted to their 
oaths in order to substantiate their 
claims. (See Stat. 93.) 

125. Is interest recoverable on 
book debt ? 
4. Their is no time fixed by law, 
from which interest’ is recoverable. 
Where goods sold and charged on 
book, are to be paid for on a certain 
day, interest is allowed afier the 
term of credit has expired: if no day 
of payment is agreed on, after the 
eustomary term of credit has expired. 
(See 1 Conn. Rep. 32.) 


BILLS OF EXCHANGE AND PROMISSO- 
RY NOTES. 

126. Are foreign and inland bills 

of exchange and promissory notes 
negotiable; and generally governed 
by the law of England ? 
4. Our statute, borrowed from the 
Stat. 4nn. enacts, ** that all promis- 
sory notes, duly executed, to the 
amount of thirty-five dollars or more, 
for the payment of money only, and 
made payable to any person or per- 
sons, or to his or their order, or to 
the bearer; shall be assignable and 
negotiable according to the custom 
of merchants, and the law relating 
to inland bills of exchange,”’ which, 
together with foreign bills, are nego- 
tiated here upon the principles of 
the Law merchant, as received in 
Engiand generally. 

127. Must demand be made by the 
holder, and notice of non-acceptance 
or non-payment be given to the draw- 
er or endorser, by the rules adopted 
inthe English, law to entitle him to 
recover ? 

A. We have adopted the English de- 
cisions on this subject as our law. 
The following points, among others, 
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| have been lately decided by our sy. 
preme court. | 

Promissory notes and bills pay, 
ble at banks, are entitled to thre 
days grace. 

1. Promissory notes within {lp 
statute making notes negotiable, ay 
entitled to the same days of grace, 
as inland bills of exchange. 

2. In the contract of indorsmeni, 
it is a condition precedent, that th 
holder shall use due diligence in ma. 
king demand, and giving notice. 

3. The indorsment of a bill 
note over-due, is equivalent to dray. 
ing a new bill, payable at sight. 

4. Where the parties live in th 
same town, personal notice must be 
given of the non-payment of note 
and bills; but in other cases, the 
putting of a letter into the mail ai. 





dressed to the party entitled to no 
tice, is legal notice. 

5. Where a note or bill is mat 
payable to two or more persons, ant 
by them jointly indorsed in their ir 
dividual names, each is entitled t 
notice of non-payment. ‘Therefore, 
an acknowledgment of due notice by 





one, will lay no foundation for a 
action against all. 

6. A, being insolvent, made a pro- 
missory note payable to B or order, 
which B, with full knowledge of such 
insolvency, and having given no 
value for it, indorsed, to give it cred- 
it and currency: held, that notwitl 
standing these circumstances, the 
indorser was entitled to regular ne 
tice. 

7. A, made a negotiable note, pay: 
able in six months from date ; afte 
it was due, and while a suit on it 
in which the body of A had been at 
tached and committed to prison, wi 
pending, B, the payee, indorsed 
to C; shortly afterwards, C, indor- 
sed it to D ; and D to E, who took 





it ignorant that the note was ev 
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jue, when first negotiated. Held, 
that E could not recover against B, 
without showing demand and notice 
within a reasonable time. 

3, Where the indorser of a prom- 
issory note, shortly before it became 
payable, agreed with the holder, in 

onsideration of time being given, 
hat he would pay the note; it was 
held, that this was equivalent to 
proof of demand and notice, and sat- 
isfied the usual averments of demand 
and notice, in the declaration. 

9, The precise day of demand and 
notice, it is not material to allege 

n the declaration ; it being sufficient 
to make out the proper time in proof. 

10. Where a promissory note was 
made by one partnership, and indor- 
sed by another, the acting partner in 
both being the same person ; it was 
held, that this fact did not excuse 

he want of due presentment for pay- 
ment to the makers, and notice of 
non-payment to the indorsers. 

11. Where one having funds in 
he hands of his correspondent, drew 
a billon him for the amount, which 
he latter accepted, but failed to pay; 
t was held, in an action brought by 
he payee,(drawee) against the draw- 
pr, that the acceptor was a compe- 
ent witness for the drawer. 

12. The acceptor of a bill, with 
unds, who has failed to pay, is not 
iable for the costs of a suit against 
he drawer. 

13. A bill was drawn and dated 
n dlexandria, on persons residing 
n New Vork, who accepted it. The 
irawer’s residence was, in fact, in 

airfield in Connecticut ; which was | 
publickly known, and was particu- 
arly known to one of the acceptors. 
he bill being protested for non-pay- 
ment, immediately afterwards two 
Hetters containing notice, were put 
into the post-office at New Fork, one 





addressed to him at Alewandria, and 


the other addressed to him at New 
York, and a third letter addressed 
to him at Vew Pork, was left at the 
compting-house of the acceptors. It 
was held, that although the holder 
was ignorant of the drawer’s place 
of residence, yet as it did not appear 
that he had used due diligence to 
make inquiry, the notice given was 
insuflicient. 

14. A being the agent of B, pro- 
cured, for the purpose of raising mo- 
ney for his individual use, a bill of 
exchange to be drawn on him, as 
agent, which he accepted as agent, 
and then got it discounted, and ap- 
propriated the avails to himself; such 
acceptance being within the scope of 
A’s agency, but without the knowl- 
edge of B. In an action brought by 
the indorser of the bill, against A, 
in his individual capacity, it was 
held, that the plaintiff could not re- 
cover on the bill, as the acceptance 
bound B only; nor onthe money 
counts, for he held a written securi- 
ty, valid and uncancelled, on which 
alone his remedy must be sought. 

15. Where a promissory note, or 
other obligation, is payable in a cer- 
tain number of days from the date, 
the day of the date is to be excluded 
in the computation of time. 

16. Where no time of payment is 
specified in a promissory note, the 
plaintiff must declare upon it, accor- 
ding to its legal effect, as payable on 
demand; otherwise the declaration 
will be insuflicient, (See Conn. Reps. 
Vols. 1, 2, 3.) 

128. Is a protest for non-accep- 
tance or non-payment, necessary ou 
inland bills and promissory notes ? 
A. No: the term “ inland bills” be- 
ing understood in its strict sense ; 
Bills drawn in this state upon per- 
sons in any other of the states, must 


be protested in order to entitle the 


holder to recover damages. 
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129. Isthere any peculiar practice, 
in your state, on this subject ? 

A. Nothing but what has been sta- 
ted. 

130. What damages are recovera- 
ble, upon the protest of foreign bills 
of exchange 2 
A. Twenty per cent. according to the 
general understanding of our mer- 
chants, sanctioned, it is believed, by 
one or more decisions of the supert!- 
our court. 

The damages, payable on the re- 
turn of bills drawn or negotiaved in 
this state on persons in any other 
state. territory or district of the U. 
S. are regulated by statute. (Note, 
the rate of damages over and above 
the principal sum and interest va- 
ries, according to the distance and 
situation of the states. see Conn. 
Stat. 360.) 

DIVORCE. 

131. Are Divorces, a_ vinculis 
granted in your state &c 2 
A. Divorce is granted by the superi- 
our court, for adultery; fraudulent 
contract; wilful desertion with total 
neglect of duty for three years; or 
for an absence of seven years by one 
party not heard of. All divorces 
must be from the bond of matrimony: 
the statute warrants no divorce a 
mensa et thoro. As to where the 
cause of divorce must arise, the law 
is silent. 


ATTACHMENTS. 


152. Do foreign and domestick at- 
tachments issue in your State, 
gainst absent, or foreign debtors ? 
4. Attachments, foreign and domes- | 
fick are regulated by statute. The 
property of absent, and absconding 
debtors, may be taken by attachment 
for the payment of their debts. (See 
Stat. 237 Fi} 





a- | 
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| 
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LANDLORDS AND TENANTs, 


33. Is the law of Landlord ayj 
Tenant, in regard to distress fy 
rent, similar to the English law ? 
A. Distress of personal property fop 
the payment of rent, is not admitted 
here, as in England, in favour of the 
landlord against the tenant. 


SET-O FF. 


134. Is the law of set-off, simily 
to the English law, and that of othe 
States 2 

We have a statute providing fo 
a set-off of mutual debts, where the 
plaintiff lives or resides out of the 
state, or is insolvent. See Stat. 43,4, 
(The statute is strictly confined, t 
sett-off against a non-resident, or in 
solvent plaintiff. Ed.) 


CHOSES IN ACTION. 


155. Are choses in action, assigi- 

able: may the assignee sue in bis 
own name: is there any liability 
the assignor over, unless stipule 
ted ? 
A. Bonds, notes, (not negotiable) ail 
other written contracts, cannot be as 
signed at law, so as to enable the as 
signee to bring an action in his ows 
name for the recovery of the debi, 
yet he acquires such a property il 
the paper, that he may keep it,—re 
ceive the money due upon it, or de 
stroy it, without being held account 
able to the assignor. 

“In equity, bonds, (and, by pari) 
of pr inciple, notes, or any other ch: 
ses in action,) are assignable tor é 
valuable consideration paid, so thal 
if the obligor or debtor, after nolit 
of the assignment, pays the mone) 
to the obligee, he will be compelled {0 
pay it over again: but a payment ® 
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1c obligee will be good, where there 
s no notice of assignment: An as- 
ignee must take the bond, or other 
ecurity, subject to the same equity, 
hat it was in the hands of the obli- 
ree.” (2 Swift’s Syst. 157.) The 
ollowing late decisions show, that 
1c rights of the assignee, will be re- 
penized and protected i in a court of 

W. 

i. An action will lie in favour of 
ne of two joint covenantees, against 
he covenantor, for fraudulently ta- 
ing and pleading a discharge from 
1c other covenantee, who had as- 
gned his interest in the covenant, 
nd was a bankrupt, of which the 
lefendant had notice. 

2. The assignee of a negotiable 
pte payable to order, by sale and 
Hlivery without endorsement, (on 
hich, by direction of the assignee, 
suit has been brought, and judg- 
ent obtained, in the name of the 

yee,) is the creditor of the maker, 

dis the proper person to be ser- 
ed with notice on a petition by 
le maker, for an act of insolvency. 

2 Conn. Rep. 324, 503.) 

136. Is the common law in respect 

choses in action, adopted : : 

- The common law in respect to 

oses in action is generally adopted 
ere, with this exception, that pro- 
issory notes not negotiable, are con- 
dered as specialties. 


LIFE ESTATES &c, 


STATE LAW, AND REGULATIONS. 





| 137. Are tenants for life, years, &c. 
titled to the same rights, and sub- 
ect to the same liabilities, as by 
€ common and statute law of En- 
land 2 

- Tenants for life, years, &c. are 
tnerally entitled to the same rights, 
id subject to the same liabilities, | 
Ss by the common and statute laws | 
t Kneland. 

il 


$1 


DECREES IN CHANCERY. 

138. How are decrees in equity 
executed &c 2 
4. When the court decrees the pay- 
ment of a certain sum of money,execu- 
tion is granted ; and when the perfor- 
mance of a specifick act is decreed, or 
the refraining therefrom is enjoined, 
itis done under a certain penalty 5 
for the recovery of which, action of 
debt must be brought. Courts of 
equity have power by statute, to pass 
the title to real estate, by decree, 
without any act to be done, on the 
part of the defendant, see Stat. 196. 


INSOLVENT ESTATES. 


139. Incase the estate is insolvent, 
are creditors paid pro rata, &c ? 
A. Creditors to insolvent estates, 
are paid pro rata, according to their 
Claims allowed, subject to the re- 
strictions before mentioned, see ante 
107. 


PUBLIC OR PROPRIETARY LANDS. 


140. Are there any lands which 
belong to the State: how obtained 
by one desirous of purchasing: Is 
there any proprietary land, and how 
obtained ? 

A. We have no proprietary lands, in 
the sense probably contemplated by 
the question. Insome of our ancient 
towns, there are proprietors of common 


‘and undivided lands, who are author- 


ized by statute, to hold their meet- 
ings, and to exercise the powers ofa 
corporation. But these lands have 
been principally aparted, and are 
now holden in severalty. 


ENGLISH LAW BOOKS. 


141. Are English. law books, al- 
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lowed to be read in your State courts: 
if so, under what limitations ? 

A. English law books are read in 
our courts, indiscriminately with the 
opinions and reasonings of eminent 
jurists in other parts of the civilized 
world, particularly in the sister 
states. ° Our courts are willing to 
receive light, from whatever source 
it emanates. No decisions however, 





but those of our supreme court, are 
considered as authoritative; except 
perhaps, decisions of the English 
courts made upon statutes which we 
have adopted, previous to their a. 
doption here : in that case, we have 
considered our legislature as having 
adopted the construction, as well a 
the letter. 
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APPENDIX. 


RvuxeEs oF Practice in the SupreME Court of Connecticut. 
May Term, 1807. 


1. The presiding judge, in charging the jury, shall state to them the seve- 
yal points of law which may arise, and declare to them the opinion of the court 


thereon. 


2. Bills of exceptions shall not hereafter be admitted, but motions for new 
trials shall be admitted, in all cases, in their room; to be filed within forty-eight 
hours after verdict, and during the session of the court. 








3. The several circuit courts shall hereafter, at their discretion, reserve 
such motions for new trials as they think proper, for the opinion of the nine 
judges, either with, or without stay of execution. 


4. In all cases of writs of error, the counsel for ‘each party, before argu- 
ment, shall furnish the court with a drie/; containing a statement of the case, 
with the points and authorities intended to be relied on. 


5. In all motions for new trials before the nine judges, the counsel for the 
party who makes the motion, shall go forward in the argument. 


June Term, 1808. 


6. Jn all cases before the superiour court, where the defendant pleads the 
beneral issue, and intends to rely upon a defence, which, by the rules of the 
ommon law, ought to have been spread on the record by special pleadings ; 
ind in all cases founded upon an express contract, where the defence pro- 
seeds upon the ground of the existence in fact of the contract between the 
arties, but attempts to avoid the effect of it, by matter arising at the time of 
pntering into the contract, or subsequent thereto ; he shall give notice in wri- 
hg of such his intention, at the time when by the rule of the court, he is 
bound to plead, and state therein the ground of his defence ; from which de- 
ence, so notified, the defendant shall not be at liberty to depart on the trial, 

Fd insist upon another defence: This notice, however, shall not be construed 
© admit, as special pleadings would do, the truth of the facts alieged in the 
laintiffs declaration. 


7. Ali motions, and other matters, reserved, on the circuits, for argument 
efore the nine judges, shall be entered in the docket of the supreme court of 


“Tours, at the next succeeding term, before the second opening of the court. 
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July, 1809. 


8 That hereafter, no attorney shall be admitted to practice in the superiour 
court, until he shall have practised two years in the courts of common pleas 
in this state ; and unless he sustain a good moral character, and shall be found 
qualified for practice on a publick examination of his knowledge of the law, 
by a committee of the bar, in the county where the application is made, to 
be appointed by the superiour court: and on report of such committee, that 
such applicant has the requisite qualifications, the court shall direct an entry 
of record to be made, that he is admitted to practice in the same. 


9. That all motions for new trial inthe superiour court, shall state the facts 
on which such motions are grounded, and shall be submitted to the inspec. 
tion of tue court; who, at the term when the motion is made, shall direct that 
ali the facts shall be correctly stated, on which the questions of law arise. If 
the party in whose favour the verdict is found, shall contend that the points 
or matters, on which the motion for a new trial is made, were immaterial in 
the final decision of the case, he may state such facts, or other points ruledin 
the case, as may be necessary to show it; to be corrected by the court a 
aforesaid, and added to the statement of facts on which the motion is made. 


10. Zhat no amendment shall afterwards be made of such motion, unlessit 
shal! be discovered that there has been a mistake or omission, so that the 
merits of the case cannot be tried: and then such amendment shall be made, 
only by the notes of the judges who tried the cause. 


li. That in motions for new trials, the prevailing party shall be entitled to 
recover costs in the supreme court of errours, as in other cases, to be taxed in 
the superiour court. 


12. That when a motion is made for a new trial, and the party making 1 
neglects to carry it forward, he shall pay costs in the same manner as if it had 
been done, and withdrawn on the second day of the session of the supreme 
court of errors. 


13. That when execution shall be stayed on a judgment for a debt, or de 
mages, if a new trial shall not be granted, interest shall be computed thereon 
from the time of its being stayed, till the time execution can be issued, and 
added thereto. 

14. That when, in the trial of a cause, any point shall be ruled against 4 
party which may be a ground for a new trial, the court shall, on his motios, 
direct a statement of such matter to be made and lodged on file, though 002 
motion in arrest, judgment shall be rendered in his favour, if they judge that 
such matter is proper to be reserved for the opinion of the nine judges: and 
if such judgment shall afterwards be reversed in the supreme court of erroul 
then such party may enter his motion for a new trial in the docket of said 
court, and proceed therewith as in other cases. 
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June, 1810. 
15. That hereafter, whenever the superiour court, at any of the sessions, 
3 shall stay execution for the purpose of taking advice of the nine judges upon 
: any question of law reserved, they shall stay the same, subject to the order of 
the supreme court of errors. 


June, i814. 


16. After the first week of the present term, the consent of parties, or their 

counsel, will not excuse a compliance with the rule passed June, 1808, re- 

; quiring all motions and other matters reserved for argument before this court, 
to be entered in the docket before the second opening. 


f June, 1815. 

$ 

n 17. Ordered, that the party who shall move for a new trial, in any case which 
n shall be reserved for the opinion of the judges of the supreme court of errors, 
8 and the plaintiff in a writ of error which shall be brought in that court ; shall 


furnish three copies at least of such motion or writ of error, and lodge the 
same with the clerk thereof for the use of the court, at or before the)second 


it opening of the court: unless the party moving for a new trial shall obtain an 
ie order of the court which shall allow such motion, dispensing with the same, 
ey and substituting in lieu thereof an abridgment of the case approved by said 


court; and a like order by the judge who shall sign said writ of error; in 
which cases, lodging said abridgment shall be a compliance with this rule. 


in 18. Ordered, that it shall be the duty of the counsel on both sides, in every 
case to be argued before the judges of the supreme court of errors, to furnish 
for their use three copies of a brief, containing a statement of the points on 


it which they rely, and of the authorities intended to be used in support of 
ad them. 
ne 


November, 1817. 


la 19. Ordered, that the party who shall move for a new trial, in every case 
on which shall be reserved for the opinion of the supreme court of errors, and 
nd the plaintiff in every writ of error, which shall be brought to the said court, 


and the plaintiff in every case reserved for advice, shall furnish nine copies of 
such motion, writ of error, or case reserved, and lodge the same with the 





a clerk for the use of the judges of the court, at or before the second opening 
pn, of the court, so that each judge may be supplied with one of the said copies ; | . 
a unless the party moving for a new trial shall obtain a written order of the iQ : 
at court, which shall allow such motion or reserve such case, or of the judge ih. 
nd who shall sign said writ of error, dispensing with the same, and substituting 

' in lieu thereof, an abridgment of the case approved by the said court or 

id 


judge ; in which events, the lodging nine such abridgments with the clerk, 
at the time aforesaid, shall be a compliance with this rule. And if this rule 
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is not complied with, in any case, the same shall be continued or non-suited, 
at the discretion of the court. 


20. Ordered, that it shall be the duty of the counsel, on both sides, in every 
case to be argued before the supreme court of errors, to furnish to each 
judge of the said court, at the commencement of the hearing of the said case, 
a copy of his brief, containing a statement of the point or points relied op, 
and of the authorities intended to be used in support of them. 


21. Inany action of indebditatus assumpsit, on the motion of the defendant fo; 
the production of a bill of particulars specifying the precise ground of claim, 
the superiour court may, at their discretion, direct it. 
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INDEX 


To the Rules. 


Presiding Judge, charge to the jury, how - - - - “ 
Bills of Exceptions, abolished ; mot. for N. Trial substituted = - - 
Motion for N. Trial in the circuit, may be reserved for the 9 judges &c. 
In cases of Errour, each party to furnish a brief to the court - - 


On mot. for N. Trials before the 9 judges, counsel for the motion to precede 


On general issues before Sup. Court, special motion of defence, when 


necessary - - - - . - - - - - 
Cases on the circuit reserved for argument before the 9 judges, when 
to be entered . : - - - - - - - 
Admission of Attornics, in the Superiour Courts, terms of - - 
Motion for N. Trial, in the Superiour Courts, how to state facts - 
Amendments of such motions, how made - - - - - 
Costs allowed in Court of Errours, on motion for N. Trial, and taxed 
in Sup. Court - - - - - - - - - 
On motion for N. Trialin Court of Errours not proceeded in, costs to be 
paid as if carried forward, and withdrawn - - - - 
On mot. for N. Trials and execution stayed, interest accrues, till execu- 
tion goes - - - . - ° . ‘ . ° 
Points at Trial, how reserved, for a party who succeeds in arrest, but 
the judgment reversed on reference to the 9 judges . - 
Execution stayed in the Sup. Court on reference to the 9 judges, subject 
to the order of Court of Errours - - - - - - 
Consent of the parties, not to excuse breach of the rule of June 1808 for 
entering motions &c. and in Court of Errours - - - ° 
Three Copies, of motions for N. Trial, and writs of Errour in Court of 
Errours, to be delivered by the party &c. - - - - 


Briefs, of cases to be argued in C. of Errour, each party to furnish 3 &c. 
Party moving) in cases before C. of Errours, to fusnish 9 copies of the 


motion, writ. or case, except &c. (1) - - - - - 
Briefs, to be delivered by each party to the several judges, on arguments 
in Errour. - - - - - . - - - - 


Bills of particulars, Superiour Court may order it, in Indeb. assumpsit. 


2) 


oa aon 


Il 


13 


14 


16 


17 
18 


(1) It would seem, in Connecticut, that “ copies of motions &c.” mean, the ‘whole case.’ 
Ed. 
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STATE LAW, AND REGULATIONS. 


[1821, 9, 








STATE OFFICERS. 


‘i. Who is Governor of your state 

&c. ? 
4. Wiit1am C. Gisss, Newport; 
title, “ His Excellency, Captain 
General Commander in Chief,” app. 
by the freemen for one year; salary 
$400 beside perquisites. 

2. Secretary of state &c. 2 
. Henry Bowen, Providence; app. 
by the freemen for one year. 

3. Chief Justice of the Su- 
preme court of law, &c. 2 
A. Isaac WiLBour, Tiverton; app. 
by the Senate and House of Repre- 
sentatives assembled in “ Grand 
Committee,” for one year; salary 
§ 250. 

4. Clerk of the Superior or 

Supreme court, &c. ? 
1. William H. Smith, Providence. 
John Segar, South Kingston. Holmes 
Weaver, Newport. Samuel Coggs- 
hall, Bristol. Caleb Jerauld, War- 
‘wick. 

These clerks are appointed for 
one year, by the Senate and House 
of Representatives assembled in 
** Grand Committee.” 

5. ——— Attorney General: &c. 2 
A. D. I. Pearce, Newport ; app. an- 
qgually by the freemen. 


6. What place isthe seat of Gov- 
ernment in your state, &c.? 

















A. There is no established seat o 
government. The annual election's 
held at Newport, ist Weds. in May; 
the general assembly by law, con 
venes, alternately at Providence ant 
South-Kingston on the last monday ix 
October. 

Other sessions in the year may be 
holden either at Providence, New. 
port, South-Kingston, East-Greer- 
wich, or Bristol, at the pleasures 
the General assembly. 


UNITED STATES OFFICERS. 


7. Who is District Judge, &c.? 
4. Davin Howe 1, Providence. 
8. Clerk of the District cour, 
&c. 2 
A. Bensamin CowEL1, Provident, 
also of the circuit court. 

9. District Attorney, &c.? 
A. Joun Prrman, Jur. Providence 

10. Marshal, &c. ? | 
A. EBENEZER K. DExTER, Prov 
dence. 

11. What Justice of the S. Cout 
of the U. S. holds the Circuit in you 
state, &c. 2 
Hon. JosEru Story, Salem (Ma 
sachusetts.) This state, Massachtt 
setts, New-Hampshire, and Mai 
compose the first circuit. 

12. At what times aud places, 
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District courts of the U. S. held, &c.? 
A. On the ist Tuesdays in February 
and August, at Providence ; on the 
ad Tuesday in May, and 3d Tuesday 
in October, at Newport. 
13. —— Circuit courts &c. 2 

A. On the 15th of Movember, at Pro- 
vidence, and 15th of June, at New- 


i port. (1) 
9 2,| 
LAWS—LAW BOOKS. 
14. What number of volumes does 

ihe compiled body of your Statute law 
it of gonsist of, &c. ? 
On is A. In 1798, a committee was appoint- 
ay; ed by the legislature, to revise the 
COl- laws; and to prepare and report a 
and code of state laws. 
LY ih The committee reported a code, 

which was adopted by the legisla- 
ry be ture, the same year. (2) 
vew: The publick laws enacted since 
"eel 1798, and to 1810, have been bound 
reo! together in boards, in 1 vol. entitled, 


‘4 Supplement to the Digest of the 

Laws, 9—1798.” 

The publick laws passed after 

1810, have been printed in pam- 
9 phlet form, once in two years. 

. 15. Can the publick Laws in pam- 
our, phlets, be procured, &c. ? 

4. They can be procured at the of- 
net fice of Jones & Wheeler, state prin- 
ters. 

16. Is there any Digest of the state 
laws, &c 2 

17. Are there any Reports of cases 
in your state courts, &c. ? 


(1) Whenever the day falls on Sunday, the 
next following is the court day; this applies 
to all the courts of the U. States. 

(2) This compilation contained all the pub- 
lick statute laws, then in force ; was printed 
in 1 vol. entitled, “ The Publick Laws of the 
State of Rhode-Island and Providence Planta- 
tations,” is quoted, “ Laws of Rhode-Island.” 

A committee for a similar purpose, 











18. Is there any Digest of cases ip 
your state courts, &c. 2 
A. None. 

19. Are there any Treatises, on 
the law in your state &c. ? 
4A. The * Rhode-Island Clerk’s Ma- 
Saxine, or Civil Officer’s Assistant,” 
quoted ** Clerk’s Magazine,” is the 
only law book (except statute, ) which 
has been composed, compiled or pub- 
lished in the state. 








20. Foreign law books repub-. 
lished in your state, &c. ? 
A. None. 

21. Reports of Cases in the 


District or Circuit courts of the U. S. 
in your state, &c. ? 
1. Cases decided in the circuit court 
of this state, are reported with others 
determined in the first circuit. They 
commence in 1812, and are continu- 
ed to 1818, and now consist of $ 
vols. the 1st, and 2nd, reported by 
John Gallison late of Boston, and the 
Ssrd, by Wm. P. Mason, entitled, 
** Reports of cases argued and deter- 
mined in the Circuit court of the U- 
nited States for the first Circuit,” 
quoted ** Gallison’s Reports,” and 
** Mason’s Reports.”” No cases de- 
cided in the district court of the U. 
States in this district, have been 
reported. 

22. Is there any Digest of cases 
in those courts, &c. ? 
4. There is no digest of adjudged 
cases in any of the courts in this 
state. (1) 

23. Have any books been compo- 
sed, in your state, &c. ? 
A. None. 





were appointed by the legislature in 1820, 
aud are now (1821) ready to report. 

(1) A copy of all the rules in the circuit 
court of the U. States, will be given you on 
separate sheets; the Rules of Practice in the 
state courts are of a general nature, and cop» 
tained mostly-in the laws of the state. 
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ATTORNIES— COUNSELLORS. 


24. Is there any distinction in the 
profession of Attorney and Counsel- 
for, &c. ? 

A. There is no distinction in the 
profession of attorney and counsel- 
lor, in the state courts. 

25. By whom are Attornies, or 
Counsellors, admitted, &c. 2 
A. They are admitted by the supreme 
judicial court. ‘The terms of admis- 
sion will appear from the following 
rules, extracted from the bar rules: 
namely, Rule 3d, ** no member of the 
bar shall propose to the court, any 
candidate for admission, until he 
shall have obtained the approbation 
and consent of the cownty bar meeting, 
or general bar meeting: and if any 
candidate shall offer himself to any 
court without such approbation, he 
shall be publickly discountenanced 
by the bar, and considered unworthy 
of their confidence.” Rule 4th, ** no 
person shall be recommended to the 
court for admission, until he shall 
have attained the age of twenty-one 
years, and shall have studied, with- 
out pursuing any other employment, 
in the office of a practising attorney 
or counsellor, being a member of the 
bar, ‘wo years if the pupil shall have 
had a collegiate education, and if not, 
three years. No person shall be re- 
commended unless he sustain a good 
moral character. 


Attornies and counsellors, on ad- 
mission to one court, are allowed to 
practice in all the courts in the state ; 
their names are registered in a book 
kept for that purpose by the secre- 
tary of the bar meeting, and together 
with their admission entered at the 
time, gn the records of the court. 
They are each required to pay 20 
dollars into the state treasury, on 
‘admission. 





26. On what conditions, &c. fro 
other states, &c. ? 
A. Rule 5th. **Gentlemen from other 
states, shall not be recommended foy 
admission, unless they shall give ga. 
tisfactory evidence to the bar meet. 
ing, that they have studied in the 
office of some respectable practising 
attorney or counsellor, the length of 
time mentioned in the 4th rule, and 
that they have pursued their studies, 
in the office of some practising attor. 
ney or counsellor in this state, being 
a member of the bar, sia months 
more ; and when they shall have stu. 
died a part of the prescribed time, in 
some other state, they shall finish 
the term in this state, with the addi. 
tion of six months.” 

Counsellors from other states, are 
allowed to practice as such in this 
state, by courtesy. 


COURTS. 


27. What are the names of the se. 
veral courts in your state, &c. 2 

28. Their style, &c.? 

29. The extent of their several ter 
ritorial jurisdictions, &c. 2 

30. Which have original jurisdic 
tion, &c. ? 

31. partly original,and part- 
ly appellant &c. ? 
| appellant jurisdiction on- 
ly, &c. ? 

33. Which are courts of equity, 
and which of law, &c. 2 

34. What methods are used t 
carry up judgments &c. ? 
4. Justices of the Peace,’’ have orig: 
inal jurisdiction in all civil actions, 
commenced in their respective towns 
( where the title of lands, tent 
ments or hereditaments, is not it 
dispute, when the debt, damage, oF 
demand amounts to no more than 20 
dollars ; on all complaints for thefts 
committed within their respective 
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counties, when the money, or arti- 
cle, or articles stolen, does not ex- 
ceed in value the sum of 20 dollars ; 
and on all complaints for assault and 
battery, committed within their re- 
spective counties, where the fine to 
be imposed does not exceed 4 dollars; 
and the punishment to be inflicted, 
does not exceed 20 day’s imprison- 
ment. 

They have also jurisdiction ina 

great variety of cases, for the viola- 
tion of penal statutes of the state and 
the ordinances of their respective 
towns, but except in a very few in- 
stances, the penalty does not exceed 
20 dollars. 
In all civil actions, commenced 
before a justice of the peace, an ap- 
peal may be had to the court of com- 
mon pleas, by paying costs in open 
ourt, and giving bond with surety 
o prosecute the appeal with effect. 
pr in default to pay costs. 

In most criminal cases, the person 
against whom complaint is made be- 
ore a justice of the peace, may ap- 
peal to the court of general sessions 
the peace, by recognizing with 
sureties, ina reasonable sum, for his 
appearance there, and in the mean 
ime to be of good behaviour. 

“ Courts of Probate :”? the Town 
ouncils in the several towns in the 
State, are the courts of probate for 
their respective towns, and have 
original jurisdiction of all probate 
ses, arising in their respective 
owns. 

An appeal lies from any decree, 
order, or determination of this court 
to the Supreme Judicial Court, any 
ime within one year from the time 
of the decree, &c. on giving bond 
With sufficient surety to prosecute 
the appeal with effect &e. 

* Courts of General Sessions of the 
Peace’ in each county, whose juris- 


fences committed within their re- 
spective counties. 

These courts have original juris- 
diction, of all matters and things 
relating to the conservation of the 
peace, and the punishment of all of- 
fenders ; and of all pleas of a crim- 
inal nature, capital crimes excepted. 

An appeal lies from any sentence 


the peace, in any case originally 
commenced there, to the supreme ju- 
dical court, by appealing at the time 
when sentence passed, and recogni- 
zing with sufficient sureties, during 
the sitting of the court, to appear at 
the court appealed to, and for prose- 
cuting the appeal with effect, &c. 

These courts have appellant juris- 
diction, in most cases of a criminal 
nature, originally commenced and 
prosecuted before any justice of the 
peace, in their respective counties. 

“* Courts of Commén Pleas”? in 
each county in the state, whose ter- 
ritorial jurisdiction is limited to 
their respective counties. 

They have original jurisdiction of 
all civil actions and common pleas, 
arising or happening within their 
respective counties, triable at com- 
mon law, of whatever kind or na- 
ture, where the debt, damage, or de- 
mand, amounts to more than 20 dol- 
lars, and if real estate is attached, 
these courts have jurisdiction of any 
amount under 20 dollars, as well as 
over. 

An appeal lies from any judgment 
of this court, when the action was 
originally commenced there, to the 
supreme judicial court, on giving bond 
in the Clerk’s office of the court ap- 
pealed from, within 5 days after the 
rising of the court, to prosecute the 
appeal with effect, and in default to 
pay costs. 

This court has appellate jurisdic- 
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menced before any justice of the peace} The town councils, who are ex-¢ 
in their respective counties. cio courts of Probate for their ye. wise 
The courts of common pleas, and | spective towns, are chosen annually ort 
general sessions of the peace, in their | by the freemen of each of the respec. Tt 
respective counties, are held at the | tive towns ; and in their probate ca. PO 
. . ’ i 
same time and place, and generally | pacity, are generally styled coiler. pears 
by the same judges ; justices of the | tively, “ the Court of Probate.” me 
: ee be of 
peace being ex-officio justices of the | The justices of all the different if the 
eourts of the general sessions of the courts, and justices of the peace, are peal 
peace, and justices of the courts of | chosen annually by the ** Senate and oe 
pe aa : ices. 
common pleas, are justices of the | House of Representatives, assembled TI 
peace in criminal cases : consequent- | in Grand Committee.” (1) in any 
1 the are % . s Lica > this 1 
y y - officio justices of the (1) The following supplementary infor. appe 
courts of general sessions of the peace, | mation was communicated to me in Septem. Tf 
and sit as such at the same time they | ber, (1821,) 7 =. nr, wet bs reply om : 
- in explanat este i sherer 
are holding the common pleas. oo ee anew 
A “Supreme Judicial Court,’? which 
has appellate jurisdiction of all civil ania of appeals from JOR Te bia, 
. . . . a . 
actions originally commenced in the 
courts of common pleas, and also of , An appeal in all criminal cases is allowed Mga 
5 - os é . rom the sentence of a Justice of the Peac, e es 
all cases originally commenced and | excep: in a very few instances, and. those af filed 
prosecuted in the courts of the gZen- | fecting the municipal regulations of towns speci 
eral sessions of the peace. It must be claimed at the time sentence j bank) 
It is also ¢] : , pronounced, and the appellant enter into r from 
is also the supreme court of pro- | cognizance with sureties to appear, Sc. ani Com. 
bate; and takes cognizance of writs | prosecute his appeal with effect, and to abite nd 
A A encllici* the order or sentence of the appellate cout, Ce 
of asecteatuaa of petitions for new trials, (the general sessions of the peace,) and in the *N 
and petitions for divorce ; and awards | mean time to be of good behaviour $ or fi the ls 
writs of habeas COrpUs; fieri facia sg, | Want of such security, to be committed untl mary 
aioe : & : ? | the sitting of the court appealed to. } Co 
th? pega teendl Justices of the peace have no jury in any bank: 
It has original and concurrent ju- | criminal or civil case, except for forcible ext likely 
tee: : : ‘ : not in 
visdiction with the courts of common | "P 2n4 detainer of lands and tenemell “i 


. . 7 In this case, they have power on complaitt 
pleas, in all actions commenced for to empannel a jury to try the merits of th 


the recovery of money due to anv | question. 
y y any |” The appellant from a sentence of a justices 


mncorporated Bank in the state, and court, must file his reasons of appeal in th 
takes original cognizance of all | clerk’s office of the court of general sessiot 


crimes and nces of : ick naw | of the peace, 10 days before the court siti 
, offences of a publick na and with his reasons, a certified copy of th 


ture. whole case. The case is then tried by ju) 


This court is vested with equity upon all the evidence produced, either by the 
powers in the case of toaces only government or respondent ; and the verdic 
f . 1€ CASE OL MOFPTSASES ONLY, | if for the respondent, is conclusive : if agaitis 


and the proceedings in such case are | him, sentence follows, which is also conclt 
by bill and subpeena. — 

The style or title of the members | 2 Jp respect of appeuls from the general 
of the preceding courts are “Justices | sions of the Peace, &c. 


of the Supreme Judicial Court: ” | An appeal from any sentence or order oftlt 
court of general sessions of the peace, whetl* 
er on verdict of jury or otherwise, is allow 


«* Justices of the General sessions of 
? oT) | 2 iiltadaaal ie 
the Peace ;” “ Justices of the court | to the accused, in all cases originally comme 
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wise, as if the prosecution had been origi- 
nally commenced in the supreme judicial 
“7% appeal to be claimed at the time of 
passing sentence, and recognizance entered 
into during the sitting of the court, for ap- 
pearance, prosecuring the appeal, and abiding 
the order &c. of the appellate court, and to 
be of good behaviour; or to remain in custody 
if the security be not given. Reasons of ap- 

al and copy of the case, to be filed as be- 
fore-mentioned, in cases of appeal from jus- 
tices. 

The government have no power to appeal 
inany case, from a verdict of acquittal by jury, 
this is allowed only to the accused, and no 

peal can be claimed before sentence. 

If the case originated in the supreme judi- 
cial court, a verdict of jury and sentence 
thereon is conclusive; except the court grant 
a new trial, which is seldom done. 


3. In respect of appeals from the court of come 
ton pleas, &c. 


In all civil cases originally commenced at 
the common pleas, where an answer has been 
filed on the part of the defendant (except 
special process instituted by an incorporated 
bank) *an appeal lies to the Sup. Jud. court 
from the judgment rendered by the Courts of 
€om. Pleas, whether on verdict, demurrer or 
otherwise: the cause cannot be removed be- 





* My correspondent, sent me a copy of 
the Ist section of an act, which gives a sum- 
mary remedy in the common pleas, and Sup. 
} Court. for debts due to an incorporated 
bank: not being of general consequence, nor 
likely to be imitated any where else, 1 have 
not inserted it. 





fore trial, or submission of one of the parties 
and the case is tried in the Sup. Jud. Court 
on the law or facts, in the same manner, 
upon the pleading made up in the common 
pleas, or upon amended pleas with permus- 
sion of the court, as though the cause had 
never been tried: that is, the parties have the 
right of trial by jury in both courts. 

If the verdicts are different, one for the 
plaintiff and one for the defendant, a review 
in the Sup. Jud. court within one year is2 
matter of right, belonging to the party last 
failing, in which the whole case is a third 
time to be tried (on old and new evidence) 
by jury, on the state of pleadings before made 
up, and the verdict then rendered is final. 


4. General regulations on appeals, &c. 


A party appealing, must produce at the 
opening of the appellate court, a copy of the 
whole case, including verdict if any, and judg- 
ment. This of course includes all writter 
evidence in the case; that delivered viva voce 
in court, must be again produced in the ap- 
‘pellate court. 

The plaintiff in review must procure a copy 
of the whole case from the clerk of the Sup. 
Jud. court, to be used on trial; and either 
party may bring all the evidence in his pow-~ 
er, whether produced before or not. 

The copy of the case, to be produced in the 
appellate court, both in civil and criminal 
causes, supersedes the necessity of a bill of 
exceptions, or statement of the case; and in- 
deed is far preferable, as the whole case is 
again to be tried. 

In all appeals, where the case depends on 
a question of /aw, the decision of the Sup, 
Jud. Court 1s conclusive, whether in accord- 
auce with that of the comamon pleas or act, 
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No. 11. CONVEYANCE BY DEED, &c. 


1. What is the. kind of Deed most 
in use in your state &c. is it that of 
bargain and sale ? 

4. It is that of bargain and sale. 

2. Does the legal possession pass 

without livery, &c.? 
A. The legal possession where the 
grantor is seized, passes to the gran- 
tee when the deed is signed, sealed 
and delivered, without livery of sei- 
zen, or any other act or ceremony 
whatever; and this is by operation 
of a statute of the state. 

3. In the creation of estates in fee, 
er fee tail, are technical words ne- 
cessary, &c. ? 

A. In the creation of these estates the 
technical words, “heirs and assigns” 
and *‘heirs of the body,” &c. are com- 
monly used, and are considered ne- 
cessary, as at common law; there 
being no other but the common law 
rule applicable here, in this respect. 

4. Is the construction of common 
assurances, governed by the rules of 
common law ; or by the intent, &c. ? 
4. The construction and operation of 
common assurances, are generally 
according to the rules of the common 
law. 

5. Are ‘attesting witnesses &c. re- 

quired to conveyances ? 
A. Common usage in this state, (which 
seems to have grown out of the com- 
mon law,) requires at least, two at- 
testing witnesses to conveyances by 
deed of real estate in fee, or for life, 
whether absolute or by way of mort- 
gage. 

6. Must the deed be sealed ? 

A. The deed must be sealed. 

7. Isa scroli sufficient ? 
A. A scroll is not sufficient. 

8. Are the common law requisites 
for the perfection of Deeds &c. alter- 
ed, in any particulars in your state 2 
A. The requisites for the formal per- 








fection of deeds, or common law ag, 
surances in this state, are much the 
same as at common law, excepting 
in those particulars, which are cop. 
tained in answers to the previoy 
and following questions. 

9. Is it necessary to the validity 
of a Deed as between the parties &, 
that it should be acknowledged by 
the grantor, or proved by the witnes. 
ses, and be recorded 2 
4. By a special proviso in a lay 
of this state, it is not necessary ty 
the validity of a deed, as between thy 
parties and their heirs, that it should 
be acknowledged by the grantor, o 
be recorded. 

10. As against bona fide subsequent 

purchasers and mortgagees ; must th 
prior deed or mortgage to affect 
them, be recorded: within what pe. 
riod: in what office: will notice d 
the prior title, though unrecorded, 
bar the second incumbrancer ? 
4. As against bona fide subsequent 
purchasers and mortgagees, a priot 
deed or mortgage to affect them, 
must be recorded, or lodged for tha 
purpose in the office of the town clerk 
in the town where the land Lies. 

No period of time is specified after 
the execution of a deed or mortgag 
within which it must be recorded; 
but as the recording of a deed @ 
mortgage, as against third persons, 
is essential to its completion, if a sul: 
sequent bona fide purchaser or mott- 
gagee, without notice of the prid 
deed or mortgage, first procures his 
deed or mortgage to be recorded, 
such subsequent deed or mortgages 
good against any prior deed or mort: 
gage, which had not been recorded. 
But it is considered a well settled 
principle of law in this state, tha 
notice of a prior deed or mortgag’ 
though it be not recorded, will bat 
the second incumbrancer, havil§ 
such notice. 
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. 11. May a feme covert convey 
Ne estate held in her own right, and her 
IR dower in the husband’s estate, &c. ? 
i A. A feme covert may convey or 


0 mortgage land or freehold estate 
held in her own right, and her dow- 
er in her husband’s estate, so as to 
bar her and her heirs. 

12. Is this done by joining with 
him in the conveyance, &c. ? 
4A. When the fee is in the husband, 
the wife may bar her right to dower 
by joining with him in the deed,- or 
by signing and sealing a relinquish- 
ment to the same, written at the bot- 
tom or on the back of her husband’s 
leed, or by a separate deed, but in 
o case is her acknowledgment ne- 
essary, Where the fee is in the hus- 
band. 

But where the fee is in the wife, 
he husband and wife must join in 
e deed, and it must be signed, seal- 
and delivered by them respective- 
. Inthis case also, the acknow- 




































riot edgment of the wife is necessary, 
ell nd she must be examined by the ma- 
that tistrate, privily and apart from her 
erk; husband. 


13. Is aprivate examination of the 
pme necessary, &c. ? 


ast i. See preceding answer No. 12. 
led; 14, What officers may take this 


1 o 
ONS 
subs 


Xamination, &c. 2 

i. Any assistant, (senator,) judge, 
ustice of the peace, or town clerk, 
ay take the acknowledgment of any 
person, to any deed. 

15. What is the form ofa certifi- 
ate by the oflicer, where a feme 
overt acknowledges the execution, 
c.? 
i. The form of the certificate, to be 

dorsed on, or annexed to the deed 
y the officer, where a feme covert 
bins in it for the purpose of convey- 

§ her estate, and acknowledges the 
Xecution before such officer; may be 
s follows: (time and place, as may 





** State of RHODE-ISLAND 1822. 

Providence, to wit : 

Then personally appeared the with- 
in named, A, B, (grantor) and ac- 
knowledged the within instrument, to 
be his free voluntary act and deed, 
hand anil seal ; (and at the same time, 
personally appeared the within named 
C, D, wife of the said A, B, and being 
examined privily and apart from her 
said husband, acknowledged the same 
to be her free and voluntary act and 
deed, hand and seal, and that she did 
not wish to retract the same.) 

Before me W. S. just. peace.” 

16. To bar the feme of dower in 

the husband’s estate; is her joining 
in the deed, and making such ac- 
knowledgment, necessary in all ca- 
ses, &c.? 
4. To bar the wife of dower in her 
husband’s estate, a conveyance or 
relinquishment of the same by her in 
some of the modes, mentioned in an- 
swer Vo. 12, is necessary in all cases 
without any exception ; but as before 
mentioned, when the fee is in the 
husband, no acknowledgment by her 
is necessary. 

7. Generally, is there any thing 

peculiar in respect to dower in your 
state ? 
A. The subject of dower in this state 
is regulated by statute, but the rights 
of the widow in respect to dower, 
under the provisions of the statute, 
are generally the same as at common 
law. 

18. What Officers in your State 

are authorized, to take acknowledg- 
ments and proofs of deeds and mort- 
gages ? 
A. As to what officers may take ac- 
knowledgments and proofs of deeds or 
mortgages, see answer to V0. 14, and 
the extract under Vo. 20. 

19. What is the form of a certifi- 
cate by such officer, when the gran 
tor acknowledges the execution ? 

13 
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4. The form of the certificate to be 


endorsed on, or annexed to a deed or | 


mortgage by the officer, when the 
grantor [not being covert] acknow- 
ledges the execution, may be as in 


the form abovementioned in case of | 


a feme covert, omitting the words 
in( ). See No. 15. 

20. What is the form when the ex- 

ecution is proved before him, by the 
deposition of the subscribing wit- 
nesses ? 
4. Deeds and mortgages which 
are proved in this state by the sub- 
scribing witnesses, must be proved 
in open court ; but the answer to this 
question and to others will be ren- 
dered more intelligible, by extract- 
ing a section-from our statute on con- 
veyances.(1) And the proper form of 
a certificate to be endorsed on or an- 
nexed to the deed or mortgage, when 
the execution is proved in open court 
as aforesaid by the depositions of the 
subscribing witnesses, is as follows, 
namely, 


** State of RHODE ISLAND. 2? 
Povidence to wit. 5 


Court of Common Pleas (or Su. 


(1) “ Sect,4. That if any grantor of any 
lands, tenements or hereditaments, shall re- 
fuse to acknowledge his deed or conveyance, 
by him signed, sealed and delivered, being 
thereunto required by the grantee, his heirs 
or assigns, it shall be lawful for any judge, 
justice or warden within the town where such 
grantor dwells, on complaint made by the 
grantee, his heirs or assigns, and supported 
by the oath of one or more of the witnesses 
to such deed, to issue a warrant against the 
part) refusing, and to examine him touching 
such refusal; and if he shall persist in such 
refusal, to commit him to prison without 
bail, until he shall acknowledge the same, 
‘unless he shall appeal to the next court of ge- 
neral sessions of the peace, to be holden for the 
county in which such examination shall be 
had ; and in case of such appeal, the appel- 
lant shall give bond with surety for his appear- 
ance there, and prosecuting his appeal with 
effect. And the grantee may file a copy of 
his deed in the town clerks’s office, pending 
‘such appeal, and the same being so filed, 
shall be equally available to the party, during 
the pendency of such appeal, as though the 











Ju. court, as the case may be,)— 


Term A.D. 18—. 
Then personally came A. B. and 6, 


D. subscribing witnesses to the withiy 


Deed, and in open court, made solenm 
oath, that they saw the within EK, F, 
(grantor) duly subscribe the within 
deed, and thereunto affix his hand and 
seal, and thatthe said E. F. has sing 
deceased, (or removed out of the state, 
as the case may be.) 

D. R. Clerk,” 


21. Must the grantor or witness 
subscribe the acknowledgment, or 
deposition ? 

4. It is not necessary for the grant- 
or or witness, to subscribe the are. 
knowledgment or deposition. 

22. Is the certificate to be under 
the seal, as well as the hand of the 
officer 2 
A. The certificate of the officer neel 
not be under seal, except when the 
acknowledgment is taken by an off. 
cer living in another state or cour 
try, as will appear by the extrac 
under Wo. 20. : 

23. If a quaker is witness, whats 
the form of aflirmation by your law’ 


said deed was acknowledged and recorded # 
above directed; and the same shall be # 
counted sufficient caution to all persons agai 
purchasing the estate in such deed mention 
to be conveyed: Provided nevertheless, thi 
when any grantor, after the execution of tht 
deed, shall die, or remove out of the state be 
fore the same shall be acknowledged, the sai 
deed may be proved by the oaths of two of tht 
witnesses to such deed, before the Sup. Fut 
cial court, or any court of common pled 
within this state, and such proof shall & 
equivalent to the party’s acknowledgment: 
Provided aiso, that if the party who. shall e& 
ecute any deed for conveying any lands, tent 
ments or hereditaments within this stat 
doth not reside therein, that then it shall a 
may be lawful for any judge, justice, mayary™ 
notary publick, in the state or country wher 
such party shall reside, to take the ackno® 
ledgment of said party to such deed, and 
certify the same.under his hand and seal: 3 
the same shall be equivalent to an acknow: 
ledgment, as prescribed in the first section® 
this act.” 
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pe a. If a quaker, or one conscien- 

tiously scrupulous of taking an 
6, gath is the witness, the form of the 
hin affirmation is the same as that of an 
mt oath, except in the forepart of the 


7 affirmation the magistrate repeats 
hin the words “ you solemnly affirm,”’ in- 
and stead of the words, “ you solemnly 
ince swear,” in the oath ; and in the lat- 
ate, ter part of the same, the words, **this 
affirmation you make and give upon 
the peril of the penalty of perjury,” in- 
stead of the words * so help you God” 
in the oath. (1) 

94, Ifa Grantor, Mortgagor, or 

witness, is in another state or territo- 
ry, what officers in such other state 
kc.may take the acknowledgment of 
the grantor, or deposition of the wit- 
ness, to the execution ? 
9. There is in this state no provis- 
ion made by statute, for taking the 
lepositions of witnesses before ma- 
vistrates in another state or country, 
o prove the execution of the deed ; 
but with regard to taking the ac- 
knowledgment of the grantor or mort- 
ragor When residing in another state 
pr country, before a magistrate in 
such other state or country, see the 
2d. Proviso in the extract, under 
No. 20. 

25. Where the officer is of another 
state &c. what proof or instrument 
iust be made or annexed to his certi- 
icate, showing he is such officer &c ? 
1. The certificate of the officer in 
imother state or country, before 
thom the acknowledgment of the 
grantor or mortgagor is taken, must 
€ signed and sealed by the officer, 
ASee Wo, 29.) and that of itself is suf- 
cient without any further proof, 
showing that he is such officer as he 
describes himself to be. 
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, (1) OF course the certificate will ran thus, 
Made solemn affirmation, upon the peril of 


26. If Grantors or Witnesses are 
dead, removed from the state, or can- 
not be found ; is there any provision 
in those cases for secondary proofs, 
&e. ? 

A. No provision is made by statute, 
in cases where both the grantor and 
witnesses are dead, or removed from 
the state, or cannot be found by the 
grantee or his assigns, by which sec- 
ondary evidence of the execution of 
the deed or mortgage may be given. 

And in cases where the party is 
dead or removed from the state, and 
the witnesses are alive within the 
state, there is no statute provision 
for taking secondary evidence, ex- 
cept such as is contained in the Ist 
proviso in the extract under JV. 20. 

27. Ifthe grantor and witnesses 
are in a foreign country, and living 
or dead, is there any provision for 
taking an acknowledgment or proof 
in such country ? 

A. The only provision made by stat- 
ute where the grantor or witness j 
in a foreign country, for takin 
acknowledgement of a deed in 
country, is contained in the 2nd p 
viso in the extract under Vo. 20, 
which relates only to the party him- 
self: and the term * country,”’ used 
in that proviso, is undersood here as 
extending to foreign countries. 

28. Are Deeds and Mortgages 
recorded, evidence; by whom are 
copies exemplified ? 

A. They are not evidence on trials, 
except by permission of the adverse 
party ; their execution, must in all 
cases when required, be proved : cop- 
ies of deeds or mortgages are exem- 
plified, by the respective fown clerks 
in whose office they are recorded. 
29. In what order, do mortgages 
take preference of each other ? 

A. Mortgages take preference of each 





the penalty of perjury, (being conscientiously 
“ctupulous of taking an oatb,) that &c.’ Za, 


other by priority of recording, and 
not by priority of execution, unless 
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the second mortgagee has notice of 
the prior mortgage. (1) 

30. Is any time allowed after exe- 
cution, within which the mortgage 
being recorded, a subsequent mort- 
gage gains no priority by first re- 
gistering ? 

4. No term of days or months is al- 
lowed. (See preceding answer.) 

31. May deeds of mortgage be ac- 
knowledged and proved in like man- 


ner in and out of the state, recorded 


and have like competency in evi- 
dence, as absolute deeds &c ? 
4. In like manner in all things. 

32. In regard to the execution of 
deeds and mortgages in your state, 
is there any other thing to be obser- 
ved, &c. 2 
A. There is perhaps nothing of im- 
portance to be observed, except what 
is contained in the foregoing an- 
swers. It may be proper however 
for us, to add the following. 

1. By statute itis provided, that 
when a bond of defeasance or other in- 
strument is executed, causing any 

' @eed or other conveyance of lands, 
Jenements, or hereditaments to oper- 
“2” ate as a mortgage, or to pass an es- 
tate redeemable, the bond or instru- 
ment must be recorded or lodged for 
that purpose, in the town clerks of- 
fice, in the town where the lands are, 
within 5 days after the execution of 
the defeasance, or the deed to which 
it relates will operate as an absolute 
deed in favour of a bona fide purcha- 
ser (without notice of the defeasance ) 
from the person to whom it was 
made. 

2. Any mortgagor, his heirs, ex- 
ecutors, administrators or assigns 
entitled to the equity of redemption, 
may prefer a Bill in equity, in the 
supreme judicial court to redeem, and 


(1) And the same rule appears to be ap- 
plicable to purchasers. See No, 10, 








id. 4 legacies, or charges of adminis 
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the court, according to the usages ix 
chancery, and on the principles of equi. 
ty, proceeds to render judgment, 
which is final. But such bill mug 
be preferred within 6 years next af. 
ter the mortgagee or person claiming 
under him, may by process of lay, 
or by peaceable and open entry, made 
in the presence of two witnesses, 
have taken actual possession of the 
mortgaged estate, and continued the 
same during said term ; (but if such 
possession is taken in the presence 
of witnesses, they must give the mort. 
gagee, or person Claiming under hin, 
a certificate of such possession being 
taken; and the person delivering 
possession must acknowledge it to 
have been done voluntarily, befor 
some justice of the peace in the town 
where the mortgaged estate lies, ani 
the certificate and acknowledgment 
must be recorded in the office of the 
town clerk of such town,) and any 
subsequent mortgagee may also pre 
fer a bill in equity, against any 
prior mortgagee, in the same mal 
ner as the mortgagor against tle 
mortgagee as aforesaid. 

3. Ifa mortgagee dies before the 
recovery of seizen and possession 0 
the real estate mortgaged, in suc 
case, the debt due on the mortgagt, 
and the estate mortgaged, are assel 






























in the hands of the exrs. or adm A. 
as personal estate; they have als pre 
the same control and power to dis on 
pose of the estate mortgaged whic unl 
the deceased had, in the same mamiet nal 


con 
mei 
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as if it had been a pledge of person 
estate. 

They may also bring actions # 
ejectment to recover possession df 











the estate so mortgaged; but whey am 
recovered, they stand seized, to thei pec 
sole use of the heirs or devisees (MM +2. 
the deceased, unless the same is ne wy Vo: 
cessary for the payment of debts = 

ani 














tion, in which case, (and it being so 


Wi- certified by the court of Probate,) 
nt, they may sell the whole or a part of 
ast the same, subject however, to the e- 
af. quity of redemption, as in other cases. 
n 

e No. 111. JUDGMENT, (EXECUTION) 
ide &c. 

eS, 

the 33. Do judgments bind real pro- 




















the 
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perty; and may it be sold on execu- 
tion in your state ? 
A. Judgments do not bind real pro- 


rt: perty; until attached on the execution, 
in unless it was attached upon the origi- 
ing ginal writ on which the judgment is 


ing rendered ; and when so attached on 
: the original writ, or on the execu- 
tion, it may be sold on the execution. 
But real estate (except on process 
in favour of an incorporated bank, 
annot be attached, either on the ori- 
rinal writ or on the execution, if the 
body of the debtor is at large within 
he state, so that he may be arrest- 
ed; but when once legally attached 
on the original writ, it may be sold 
on the execution, although the debtor 
may have returned, or be at large in 
the state. 

34. From what time is a judgment 
{or decree in equity,) a lien on real 
estate, against alienation of the debt- 
or, &c. 2 


ore 
Wit 
and 
ent 
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pre. 
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al 


the 
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nis 4. A judgment is not a lien on real 
aly property, until the execution issued 
dis on such judgment is levied upon it, 
hich unless it was attached on the origi- 
met nal writ; and in all cases the lien 





commences at the time of the attach- 
; ment, whether on the original writ, 
: of oron the execution, and not before. 
35. What is the order of priority 
among judgment creditors, in res- 
pect of lands 2 
4. It is evident from the answers 
ne Bm “Vos. 33 & 34, that priority among 
t3, Judgment creditors in respect to 
lands, is not determined by priority 
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of judgment or by delivery of execu- 
tien to the officer, but by priority of 
attachment on the original writ, or 
execution. 

And there is no distinction, in this 
particular, between judgment credi- 
tors and any other, for if one credi- 
tor first attach the real estate of the 
debtor on an original wril, his debt 
must first be satisfied, although the 
estate may be subsequently attached 
by a judgment creditor, on an eaxecu- 
tion issued on a judgment obtained, 
previous to the attachment on the 
original writ. 

36. Does a judgment bind, after 
acquired land 2 
A. The previous answers show, that 


judgments cannot bind after acquired 


lands, until they are attached on the 
execution. 

37. In respect of chattels, has the 

first judgment, or first execution de- 
livered, the preference ? 
4. In respect to chattels, as between 
creditors, the first judgment, or the 
first execution delivered, has no pre- 
ference, but the priority in this case 
is regulated in the same manner as 
in the case of real estate, by priority 
of attachment. ‘This may be more 
intelligible, by stating, that the ori- 
ginal writ, first commands the officer 
to arrest the body, and for want of 
the body to be found within his pre- 
cinct, to attach the goods and chattels 
of the debtor ; consequently, personal 
property cannot be attached on the 
original writ when the body of the 
debtor is at large in his county: but 
on the execution, personal property 
if found, may be attached in the first 
instance. 

38. In respect of chattels, may the 
debtor alienate, before execution de- 
livered ? 

A. It will also appear from the pre- 
vious answers, that the debtor may, 
bona fide, alienate both his real and 
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personal estate, at any time before 
they are attached, notwithstanding 
judgment may have been rendered, 
and execution delivered. (1) 

39. Isa prior judgment in an In- 

feriour court, a lien on lands without 
its jurisdiction, &c.? 
A. A prior judgment of an inferiour 
or any other court, is no lien on the 
land of the debtor, unless it was at- 
tached on the original writ on which 
the judgment was rendered, and the 
land could not be attached unless 
within the jurisdiction of the court: 
consequently, a judgment in an infe- 
riour or any other court, can be no 
lien on the land without (or within) 
its jurisdiction, as against the alien- 
ation of the debtor, nor has it any ef- 
fect against a subsequent judgment 
ereditor, in a different court, and 
land within a different jurisdiction. 

40. Is there any Court in which 

a Judgment will bind the lands, in 
every county ? 
A. There is no court in which a 
judgment entered, will bind lands of 
the defendant as against other credi- 
tors, unless they were attached as 
before specified. 

41. Can Execution be taken out at 
ence, in every county, &c. ? 

4. The answer to this question, is 
contained in the preceding, Wo. 40. 

42. Can Execution issue immedi- 
ately after Judgment, against real 
estate of the debtor, and that be sold 
without any previous appraisment 
&c. and on what conditions as to pay- 
ment 2 
4. Execution may issue in 5 days 
after the rising of the court at 


(1) It appears that the term attuchment is 
indiscriminately applied to a seizure on the 
original writ, and on the execution, and in 
neither case is the bare delivery of the writ 
an attachment; the property must be actually 
seized by the officer in both cases, before a lien 
conamences. Ed, 
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which the judgment was rendered, 
and the real estate of the debtor may 
be sold in the manner, and on the 
conditions specified in the 5th Sect, 
of the statute subjoined, (1) 

43. In such case, is a Deed mage 

and delivered to the party, before 
acknowledgment of it by such officer 
in court, or confirmation’ by the 
court, valid: Iffraud or irregularity, 
is there any summary redress ? 
4. A deed made by the officer, a 
prescribed in the * extract’? unde 
No. 42, is to be acknowledged by the 
officer and be recorded, in the same 
manner as if the owner of the land 
had made the deed; for any frau 
or irregularity in the proceedings, 
there is no summary redress, but the 
party injured must seek his reinedy 
by the common modes, gt commoi 
law. . 

44. Before real estate can be soll 
on execution, must it be appraised 
and sale delayed, until it brings thé 
appraised value, or some propor 
tion, &c. 2 
A. There are no conditions on tht 
sale of real estate on execution, 
except such as are contained in the 
extract under Vo. 42. | 

45. Is there any writ of levari {a 
cias, clegit, extent, &c. in your state! 
A. There are no such writs, or sim 
lar modes of execution in this state. 

46. Are there any laws to delaj 
or impair the remedy on exect 
tion, by suspension, appraisment; 
and a minimum fixed, &c. or col 
straining the creditor to receive ot 
er than lawful money &c. ? 

A. None. , 


(1) Sect- 5. And whereas it often happens 
that persons who are indebted live out of the 
state. or conceal themselves therein, so that 
nejther their bodies nor personal estate, cal 
be come at to satisfy their debts: Be ét ena 
ed, That when a writ is taken out against 
any person, whose body or personal estate 
cannot be found within the state, the words 
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47. What security is required, 
that the property shall not be wasted, 
and be forth coming ? 

A. There being no such suspension, 
of course no such security can be re- 
quired. 

48. May the debtor redeem land 
sold on execution, &c. ? 

J. Not alter it is sold on execution. 

49. May Judgments on warrant 
ef attorney be entered in vacation ? 

4, Judgment on warrant of attorney 
for that purpose cannot be entered, 
sither in vacation, er in term time. 

50. Can Judgments be entered on 

warrant of atty. before the debt is 
payable ? 
4. Judgment cannot be entered up 
any case on warrant of attorney, 
before the debt is due or after, and 
when an action is brought in the re- 
rular course of law, no judgment 
ran be rendered, unless the debt was 
lue and payable at the time the ac- 
‘ion was commenced. 





51. In such case, is the Judgmeat 
anincumbrance against a subsequent 
Judgment for debts due, and follow- 
ed by immediate execution 2 
4A. Such judgment not being allow- 
ed, of course there can exist no such 
incumbrance as is supposed in this 
question. 

52. If after sale and conveyance 
of land on execution the judgment is 
reversed ; does the estate revert, &c.2 
A. The estate will not revert; the 
debtor must look to the creditor for 
the price the land brought. But this 
case can happen, only upon a review, 
or a new trial being granted. 

53. Is the Ca. Sa. allowed in the 
first instance: are bail exonerated 
by surrender of the principal ? 

4. By statute, a writ of fieri_facias 
(including a) capias ad satisfaciendum 
is the common writ of execution for 
the judgment creditor. Bail to the 
action, are discharged by surrender 
of the principal any time before re- 





r real estate, may be added in the writ, next 
o the words, goods and chattels; and the of.- 
fcer to whom the writ is directed may at- 
ach the real estate of the person indebted as 
foresaid, in the same manner as is directed 
by law for attaching personal estate; and the 
piicer, upon attaching any real estate as 
foresaid, shall leave a copy of the writ, by 
which the same shall be attached, and of his 
loings thereon with the person in possession, 
nd also with the town clerk of the town in 
which such land lies; but if no person be in 
ossession, then the officer shall set up notifi- 
ations thereof in three publick places in the 
own where such real estate lies; and if the 
person whose real estate shall be attached as 
aforesaid, shall be absent out of the state, at 
he time of attaching his estate, and shall not 
eturn within the same before the time at 
hich such writ is returnable, and shall not 
answer the suit in which his real estate shall 
be attached as aforesaid, the court shall con- 
inue the same for one term, and the defen- 
“ant in such case shall have aright to answer 
he same, six days previous to the term to 
which such case shall be continued; and in 
all cases where real estate shall be attached, 
and the plaintiff shall recover judgment there- 
im, he shall have execution granied against 
the veal estate attached as aforesaid, and the 
oflicer charged with the service of such exes 








cution, after having levied the same on such 
real estate, shall set up notifications in three 
or more publick places in the town where 
such real estate lies, for the space of three 
months after such execution is levied, before 
the same shall be exposed to sale, notifying 
all persons concerned, of the attachment and 
intended sale of said estate, that the owner of 
such estate may have an opportunity to re. 
deem the same. 

But if no person appear to redeem the said 
estate, then the officer shall sell the same, or 
so much thereof, as shall be sufficient to satis. 
fy the judgment obtained and the costs, at 
publick auction: and a deed thereof by him 
given shall vest in the purchaser all the estate, 
right and interest, which the debtor had there. 
in at the time such estate was attached as 
aforesaid; and the surplusage of the money 
that shall arise from the sale of said estate, 
after satisfying the execution and the costs 
therein, shall be lodged in the general trea- 
sury for the owner thereof, and be liable to 
be attached for his other debts. And in all 
cases when execution shall be issued upon 
any judgment, where real estate was not at- 
tached by the officer on the original writ, if 
no personal estate can be found nor the debt- 
or’s body, the party obtaining such judgment 
may cause execution to be levied onreal estate 
in manner as aforesaid.” 
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turn of the execution against the 
principal, and any time before judg- 
ment on the scire facias against the 
bail, paying the cost accrued to the 
time of the surrender. The scire fa- 
cias (on non est inventus returned,) 
may be sued out at any time within 
2 years next after final judgment en- 
tered against the principal. 

54. May the debtor be imprisoned 
for any sum ; are none exempted, &c.? 
A. For any sum, and to this rule of 
law, there are no personal excep- 
tions. 

55. Is the Ca. Sa. regulated by 

the common law, &c. ? 
A. The writ of execution allowed 
the creditor, is composed of the fi. fa. 
and the ca. sa. united. The subjoin- 
ed is a summary of our execution law, 
relative to this question, to which also 
wehave annexcd a view of the * poor 
debtors” act. (1) 


(1) The writ commands the officer, that of 
the: goods and chattels of the debtor within 
his precinct, he cause to be levied and paid 
to the creditor the debt &c. and for want of 
goods and chattels to be found in his precinct 
-to satisfy &c, he is further commanded to 
take the body of the debtor and him commit 
to gaol, and there keep him until he pay the 
debt &c, or he be discharged by the creditor, 
or otherwise by order of law. 

When execution is levied on goods and 
ehattels, they must be fept in the officer’s 
bands, and be advertised 10 days before sale, 
and if not redeemed within that time, by his 
payment of debt and costs, the officer may 
sell at publick auction to the highest bidder, 
and apply the proceeds to the discharge of 
the execution, returning the surplus money, 
if any, to the debtor. 

When the body of the debtor is committed 
to jail, he must continue there (unless relieved 
by the creditor) until he discharges the exe- 
cution, or takes the poor prisoner’s oath, as it is 
here termed; this is done by complaining toa 
judge or justice of the peace, whois to notify the 
creditor, his agent or attorney, of the time 
such oath is to be administered, at least 7 
days previous to the same; and it is in the 
power of any Judge of the court of common 
pleas, any one justice of the peace of the 
county, after fully examining and hearing the 
parties,.if they think proper, to admit the pri- 
soner to the oath, which is as follows, to wit: 
*«]1 do solemnly swear (or affirm) that I have 
hot any estate, real or personal, in possession 





56. Are any kinds of personal es, 
tate exempt from execution ? 
4. We have answered this question 
by an extract from our statute below 
to which is added, our law relative 
to attachment of the effects of absent 
or concealed debtors. (2) 


No. IV. INSOLVENT (LAW.) 


57. Is there a standing insolvent 
law in your state, &c. Are any per. 





remainder or reversion, over ten doliars ; ‘(op 
if a house-keeper, not being a freeholder, 
over fifty dollars,”) and that I have not, since 
the commencement of this suit against me, 
or at any other time directly or indirectly, 
sold, leased, or otherwise conveyed or dispo. 
sed of, to, or entrusted any person or per 
sons whomsoever, with all or any part of the 
estate, real or personal, whereof I have been 
the lawful owner or possessor, with any in 
tent or design to secure the same, Or tore 
ceive or to expect any profit or advantage 
therefrom, for myself or any of my children 
or family, or have caused or suffered to le 
done, any thing else whatever, whereby any 
of my creditors may be defrauded. So heb 
me God, (or this affirmation, I make anf 
give upon the peril of the penalty of perju 
ry).” And then the debtor, by giving the 
creditor his note for the amount of the debt 
and costs, payable in 2 years with interest, 
may depart from the jail, unless the creditor, 
at the time such oath is administered, shal 
advance to the jailer, money for the futur 
support of the debtor at the rate of one do. 
lar per week, and by continuing such advat 
ces of money, the debtor may be imprisoned 
at the will of the creditor, except in some 
few instances of temporary release, such # 
the case of insolvent petitioners who have 
made an assignment of their property, aul 
whose petitions for the benefit of the nso 
vent Act, (see post No. 57.) are pending for 
trial, and also in cases of commitment on ai 
execution, where a petition for a new trial is 
pending, the General Assembly will pass’ 
special resolve, releasing the prisoner, on his 
giving bond with surety to return to jai 
if his petition is not granted. 

Execution may be sued out, any time aftet 
5 days from the rising of the court at which 
judgment is rendered, and within a year 4 
a day from the rendition of judgment; aad 
all executions are made returnable to the nox! 
term of the same court from which they 
sued ; and alias and pluries executions maj 
issue as at common law. 


(2) “The following articles are not liable 
to distress or attachment, on any warrant ol 
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sons on account of the nature of the 
debt, &c. excepted out of it ? 

58. What time is required to effect 
a discharge: Is the claim for a dis- 


a jury ? 

59. Must the debtor be actually 
in the gaol, or may he apply for the 
benefit of the law, at any time &c. ? 

60. Is there any thing peculiar in 

your insolvent law ? 
4. The answer to these several ques- 
ions will be found, in the summary 
ofour general insolvent act subjoin- 
cd. 

The insolvent law of this state pro- 
vides, that any inhabitant or other 
nerson, Who shall have resided there- 
n for the space of 2 years, and who 
s insolvent, may prefer his petition 
othe General Assembly, for the ben- 
fit of the insolvent act; the petition 
be filed in the secretary’s office, 

d therewith, under oath, a just 

atement of his debts and losses sus- 
ained within 3 years next preceding 

at time, and an inventory of all his 
slate (except wearing apparel not 
xceeding in value 100 dollars ;) the 
ecretary is then to notify his credi- 
brs, in 1 of the newspapers 3 suc- 
ssive weeks before the sitting of 





stress, or any writ, original or judicial, ise 
hed against any housekeeper, (not being a 
cholder,) wiz. 1 bed and bedding; and for 
uch person in the family, lL chair, 1 knifeand 
rk, 1 plate, and 1 cup and saucer, together 
th other necessary furniture, (provided the 
hole, including the bed and bedding, do not 
ceed the value of 50 dollars;) also their 
cessary Wearing apparel, with I cow or hog, 
nd the working tools of the debtor, necessary 
r his or her usual occupation ; (provided the 
ols do not exceed the value of 15 dollars.) 
he wearing apparel also of any person de- 
ased, (except jewellery and watches) is not 
Sets in the hands of ex’rs or adm’rs for 
yment of debts, and may be bequeathed, 
it Not, go tothe heirs of the deceased; 
Ovided it does not exceed 50 dollars in value. 
dag any person resides, or is absent, out 

€ state, or conceals himself therein, the 
wer €state of such person lodged or lying 

¢ hands of his or her attorney, agent, fac- 


the general assembly; but before 
such notice is given, the petitioner 
is required tu apply to the clerk of 


the Sup. judicial court, or of the com- 
charge, determined by the court or 


mon pleas in the county where he 
resides, to issue notice to his credi- 
tors to appear before the court 
(whose clerk gives the notice on the 
2d. day of the next succeeding term, 
(which notice must be published at 
least 5 weeks before the sitting of the 
court; to nominate an assignee or 
assignees, to whom the petitioner is 
then to make, execute, acknowledge 
and deliver in open court, a deed of 
assignment of all his estate, in trust 
for the benefit of his creditors; on 
this being done, proceedings shall be 
stayed against the body of the debtor, 
until the merits of the petition be 
heard before the general assembly. 
The court on the 2d. day of the term, 
are to appoint one or more ‘not ex- 
ceeding three\ discreet persons as- 
signees, and administer an oath for 
the faithful discharge of the duties of 








their appointment. The assignees are 
forthwith to notify creditors in one of 
the newspapers at least 4 successive 
weeks, to exhibit and prove their 
claims against the insolvent’s estate 
within 6 months, and the creditors 





tor, trustee or debtor, is liable to be attuchedto 
answer any demand against such person. 

The writ in such case is served, by leaving 
a copy with the person in whose hands the 
property is, who is obliged to render an ac- 
count under oath, what estate of the debtor 
is in his hands at the service of the writ, if 
any, or otherwise to make oath, that he had 
not directly or indirectly any such estate in 
his hands. If it appears he had ar the ser- 
vice of the writ any personal estate of the de- 
fendant in his hands, the plainnff, after ob- 
taining judyment against the defendant, may 
have his action against the person in whose 
hands such personal estate is, to recover so 
much as will satisfy his judgment, if so much 
is in his hands, and if not, for so much as is 
in his hands. But no attachment can be 
made of money in the hands of a person, 
who became indebted by bill of exchange, or 
had given his negotiable promissory note for 
the debt. 
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who do not exhibit their claims (to 
the assignees _) are barred from all di- 
vidend out of the estate; at the expi- 
ration of 6 months, the assignees are 
to divide the estate of the insolvent 
rateably among his creditors who 
have proved their debts ; (first de- 
ducting all reasonable expenses;) and 
having completed the trust, are to 
make report to the court from which 
they received their appointment. 

Ifthe general assembly grant the 
prayer of the insolvent’s petition, the 
court before whom the assignment 
is made render judgment, exempting 
and discharging his body from all 
debts and contracts subsisting before 
granting the petition ; but the proper- 
ty of the petitioner remains liable. 

Future process against such dis- 
charged debtor for debts incurred 
before the benefit of the act, must be 
a summons or a writ against his 
goods, chattels or real estate. 

If the creditor intends to dispute 
the validity of the discharge, he is to 


give notice thereof on the back of 


the writ or summons; and the de- 
fendant may plead specially therpro- 
ceedings and discharge, or on the tri- 
al of the action, give the same in evi- 
dence under the general issue ; if on 
trial it appears the defendant has 
conformed to the provisions of the 
act, the court is to render judgment 
that his body be forever discharged 
from the debt, and that the pltf. re- 
cover judgment for his debt, against 
the goods &c. and real estate of the 
defendant, and the defendant recov- 
ers his costs. 

The petitioner, upon the trial of 
his petition before the general as- 
sembly, on the motion of a member 
or an opposing creditor, may be ex- 
amined on oath touching his proper- 
ty, debts and lossss, or any other 
matter in relation to the merits of 
his petition. 
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If the petitioner be in gaol at the 
time he makes an assignment, he is to 
be discharged on giving bond wit) 
suflicient surety, to the satisfactio, 
of the sheriff of the county in whic) 
he is confined, to return to gaol with. 
in 10 days after the rising of the 
general assembly at which his peti 
tion is finally disposed of, if not 
granted : in which case the creditors 
rights remain as at first. 

If the petitioner commits perjuy 
in any of the oaths required, he Jose 
all benefit of the act, and is liablet 
prosecution as in other cases. 

The assignees of the insolvent 
estate are authorized to allow hin 
out of the assigned property, suc 
furniture and bedding, and imple 
plements of trade and husbandry, x 
they may deem necessary for his 





family, not exceeding in value li 
dollars. (1) 


No. v. WILLs, &c. 


61. Are lands and freehold inte 
ests devisable at the pleasure of th 
testator, and to the entire disinhet 
son of his children or issue &c.? 
4. Lands and freehold interests a 
devisable at the pleasure of the tes 
tator, and to the entire disinheris# 
of his children or issue &c. 

But no person seized in fee-simpl 
can devise an estate in fee-tail, for! 
longer term than to the children 
the first devisee ; and a devise for lif 
to a person, and to his children & 
issue generally in fee-simple, 40 
not vest a fee-tail estate in the fis 
devisee, but for life only; and the ® 
mainder on his decease, vests 1 


(1) It would appear from this act, thaté 
insolvent may apply for the benefit off 
whether in or out of prison, and if in pris 
or committed while his petition 1s pend 





will be discharged on giving bond to rete 
to the gaol, if his application fails. Et. 
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children or issue generally, agreea- 


the ply to the direction in the will. 


62. What formalities of execution, 
7 are essential to a will of lands &c 2 
ia g. All bequests and devises of lands, 


tenements or hereditaments, must be 
in writing, and signed by the party 
devising the same, or by some per- 
gon in his presence and by his ex- 
press direction, and must be attested 
and subscribed in the presence of the 
levisor, by three or more credible 
itnesses. 

63. What formalities are required, 
n the revocation of wills of land 2 


ith- 


et. 
not 
or’s 


jury 
OSes 
le to 


ont’s 1. No devise or bequest in writing 
him of lands &c. or any clause thereof, 
such revocable otherwise than by some 


other will or codicil in writing, or 
ther writing declaring the same, or 
y burning, cancelling, tearing or 
bliterating the same by the testator 
imself, or in his presence and by 
is direction and consent: and such 
ther will, codicil or other writing 
fthe devisor, must be executed with 
e same formalities as required in 
e former will. 


64. Are the provisions of the 29 
. li. c. 3, adopted in regard to the 
xecution of wills of land &c ? 

i. The provisions of the statute of 
auds 29. C. ii. c. 3. in regard to the 
wecution of wills of lands, are not, 
such, in force in this state ; but the 
revisions of our statute in relation 
othe execution of wills &c. (the sub- 
ance of which is recited in the pre- 
eding answers) will be perceived 
nthis particular, almost precisely 
ike those in the stat. of Car. the 2d. 


65. Before what court, or officer, 
re wills of lands and personalty, 
xhibited for proof: does the proof in 
he probate court, affect the right of 


he heir, to question its execution at 
aw 2 


ts an 


1. Wills of Jands and personalties 
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are exhibited for proof, before the 
Town Councils for the respective 
towns, who are courts of probate for 
that purpose. Whether the proof of 
the will before this court, affects the 
right of the heir to question its ex- 
ecution at law, may be considered 
as an unsettled question in this 
state. 


66. Is the execution proved by the 
witnesses, or oath of the executors, 
or both, in the first instance 2 


A. The execution of the will is pro- 
ved by the witnesses, in all instan- 
ces. 


67. In what office is the will and 
inventory registered: are office co- 
pies evidence 2 
A. The will and inventory are re- 
gistered in the office of the clerk of 
probate, which is the same as the of- 
fice of town clerk; the town clerks 
being also clerks of probate in their 
respective towns: and in general, 
office copies of wills are admitted 
as evidence, and office copies of in- 
ventories are admitted in all cases. 

68. What formalities are required; 
to wills of chattels 2 


4. The same formalities are requi- 


red to the execution of testaments or 


wills of chattels, as in the devise of 
lands and freehold interests ; eacept 
in the case of soldiers in actual mil- 
itary service, and mariners or sea- 
men being at sea. 

69. Are any number of subscribing 
witnesses, or the signature or seal of 
the testator, required ; or is a will of 
personals provable by the rules of 
the common law &c ? 

A. Answered above.—Nod. 68. 

70. May executors, or adminis- 
trators having letters in another 
state, sue in your state ? 

71. If not, what is to be done to 
enable them to sue ? 


4. It isnot considered safe proceed- 
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ing, for exrs. having letters testa- | 
mentary, or admrs. letters of ad- 
ministration, granted in another 
state, to sue in their respective ca- 
pacities in this state. This has 
sometimes been done; the question 
however, of its legality is not settled 
by the Sup. Jud. court: ‘The most 
advisable course in such cases is, for 
admrs. to take out letters of admin- 
istration in this state, and exrs. let- 
ters of administration with the will 
annexed. 

72. Are exemplifications of wills 

and testaments, by the proper ofli- 
cer in other states, evidence in your 
courts &c 2 } 
A. Exemplifications of wills and tes- 
taments, by the proper officer, in 
other states, are generally admitted 
as evidence in our courts. 

73. How are foreign wills and 
testaments proved in your state, &c? 
4. There is no statute on this sub- 
ject, but a foreign will and testa- 
ment is generally proved here, by 
the exr.’s producing it before the 
court of probate, together with an 
exemplified copy of the proceedings 
which have been had thereon, in the 
state or country where such will or 
testament was made and proved; a 
copy of the will or testament is then 
recorded in the office of the clerk of 
probate, and letters testamentary 
with the will annexed, are granted 
do the ex’r. he giving bond as is re- 
quired in other cases. 

There are no statute provisions 
respecting wills, testaments, and 

administrations &c. in other states 
and foreign countries ; this being the 
case, foreign wills, deeds, judg- 
ments &c. are commonly exempli- 
fied by the proper certifying officers, 
according to the usages in such 
foreign countries, and the common 
customs in the other states in the 
anion. 
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The acts of congress also in ye. 
gard to authenticating records & 
may be referred to as applicable ty 
parts of this question, 2 vol. 109, , 
vol. 621. 

By our statute, a person to be ca. 
pable of devising lands must be up. 
wards of 21 years of age. 

A feme covert can in no Case, 
dispose of her real or personal es. 
tate by last will and testament. 






















But any person being upwards of tit! 
18 years of age, and of sane mini in 


(not being feme covert) may dispos 
of his or her personal estate of every 
kind, by last will and testament. 

A subscribing witness who is aly 
devisee in the same will, is comp. 
tent to prove its execution, but ca 
take no benefit under it, other thar, 
and except such as may arise from 
charges on lands, tenements or here 
ditaments, for the payment of ay 
debt or debts. 

And in case a legatee having attes 
ted the will, dies in the life-time of tle 
testator, or before probate, he is stil 
deemed to have been a good witnes 
to the execution, notwithstanding lt 
was made a legatee by the sant 
will. 

Any creditor of the testator, whog 
debts are an existing charge on tle 
lands &c. of the testator, may never 
theless by our statute, be a comp: 
tent witness to prove the will. 

A posthumous child, not provide 
for by the willof the father, is ent 
tled to such share of the estate asle 
or she would have been entitled 0, 





had the father died intestate. A 
All property, not devised by tei the 
will, must be distributed in the samt life 
manner, as if it were an intestalt an¢ 
estate. sha 
Pro 

No. Vi. DESCENTS. rig| 

est: 

74, How do inheritances in fee sie fox 
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be ple descend upon intestacy, among 
C. lineal heirs ? 

0 75. How among collaterals ? 

§ A. These questions cannot be better 


answered, than by the first section of 
a- our statute, regulating among other 
p- things, the descent of real estate ; to 
wit: 

‘That when any person shall die 
intestate, leaving any real estate, in 
which such intestate had any right, 
title or interest, (other than an estate 
in fee-tail,) all such right, title, and 
interest in said estate, shall descend 
to all the children of such intestate, 
and such as shall legally represent 
them, (if any of them be dead,) and 
be divided equally among them : and 
every posthumous child shall inherit 
as though born before the death of 
the intestate. 

“And in every case where chil- 
dren shall inherit by representation, 
hey shall take the same proportion 
of the estate as would have descend- 
ed to the person whom they repre- 
sent, and shall inherit the same in 
qual shares. 

And where there are no children 
of the intestate, all such right, title, 
and interest, as aforesaid, shall vest 
in and be divided equally among the 
next of kin in equal degree, and those 
who shall represent them, if any of 
them be dead, computing according 
to the degrees of the civil law; no 
person to be considered as a legal 
representative of collaterals, beyond 
the degrees of children of the bro- 
thers and sisters of the intestate. 

And when any of the children of 
the intestate die without issue in the 
lifetime of the mother, every brother 
and sister and their representatives 
shall inherit equally with the mother: 
Provided nevertheless, that if such 
right, title and interest, to such real 
estate came by descent, gift, or devise, 


from the parent or other kindred of 
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the intestate, and such intestate die 
without issue, the same shall vest in, 
and be divided equally amongst the 
next of kin to the intestate, and those 
who legally represent them, if any of 
them be dead, of the blood of the per- 
son from whom such right, title or 
interest came or descended, provided 
also, that nothing in this act contain- 
ed, shall bar any widow of any intes- 
tate of her right of dower, in the real 
estate of her deceased husband.” 

76. How, in respect of the half 
blood : does the cominon law govern? 
A. In our statute of descents, there 
is no distinction in respect of the 
whole and the half blood, the civil, 
and not the common law, governing 
in this particular.(1) 

77. Does the common law prevail 
on descents, in any cases, and what 2 
A. The law of descents in this state 
being altogether a matter of statute, 
it cannot properly be said, that the 
common law prevails in any case, 
neither do the provisions of the sta- 
tute bear any resemblance to the 
rules of the common law, as will ap- 
pear from the extract given under 
No. 74, which contains all the go- 
verning principles of our law on the 
subject. 

78. Is there any thing peculiar in 
your law of descents ? 

A. Nothing important but what has 
been stated, and particularly in the 
extract under Vo. 74. 


No. Vil. DISTRIBUTION ON INTES- 
TACY, (OF PERSONALTY.) 


.79. Upon intestacy, how is the 
surplusage of personal property dis- 
tributed ? 

4. When a person dies intestate, pos- 
sessed of personal estate, the same 
stands charged with the payment of 


(1) Except in the case mentioned in the 
Provise, Ed, 
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all the just debts and funeral ex- 
penses of the deceased, and after the 
payment of these, the surplusage, (if 
any) is to be distributed by order of 
the court af probate as follows: one 
third part to the widow forever, un- 
less the intestate died without issue, 
and then one half to her forever ; the 
residue descends and is distributed 
amongst the heirs of the intestate, in 
the same manner as real estates are 
divided on intestacy, see extract un- 
der No. 74. 

If the personal estate is insufficient 
to pay the debts and funeral expen- 
ses, the widow is nevertheless enti- 
tled fo her apparel, and such house- 
hold goods and other personal pro- 
perty, as the court of probate may 
determine necessary, according to 
her situation and the circumstances 
of the estate: and the real estate in 
all cases, stands charged with all the 
debts of the deceased, over and above 
what the personal estate is sufficient 
to pay. 

80. How among collaterals ? 

4. For answer to this, see Vos. 74, 
and 79. 

81. Are the 22nd and 23rd Car. 

ii. c. 10, and 29 Car. ti. c. 30, called 
the Statutes of distribution &c. a- 
dopted ? 
4. The provisions of these statutes 
as such, are not inforce here, though 
very similar to ours, differing only 
in some few and rather unimportant 
particulars, as will be perceived by 
what has been stated under the pre- 
ceding heads of descent. 


No. VIII. ENTAILS, DOWER, CUR- 
TESY, &c. 


82. May entails be created, as 
under the Stat. de donis—and with 
the same incidents, in respect of be- 
~~ Spat dower ; curtesy ; waste 

Cs 
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A. Entails of real estate may be cre. 
ated, as under the statute de donjs, 
(with the exception, that no entail 
by devise can be, for any longer ting 
than to the children of the first de. 
visee, see answer No. 61.) and, with 
the same incidents in respect of doy. 
er, curtesy, waste, &c. 

But in respect of being barred 
destroyed, this is not effected by ; 
fine or common recovery, but by fore 
of a statute which provides ; * Tha 
if any person being of full age and 
of sane mind, shall be seized of any 
estate in fee tail, he shall have ; 
right to convey the same in fee sim. 
ple by his last will and testament, or 





| by deed duly executed under his 


hand and seal, and acknowledged be. 
fore the Sup. Jud. court, or any couri 
of common pleas in this state ; and 
such conveyance shall vest an estate 
in fee simple in the grantee, his heirs 
and assigns, and shall bar the tenant 
in tail, his heirs and assigns, andal 
others who may claim the same it 
remainder, or reversion expectant, 
upon the determination of such estat 
tail.” 

83. Are entails abolished; con® 
verted into fees ; or otherwise moi: 
fied &c ? 

84. How barred by the tenant? 
4. The answers to these questions 
are contained in the previous at 
swer, JVo. 82. 

85. Is the widow entitled to dow 
er; and the husband to curtesy ; a 
by the common law ? 


A. The right of tenant in dower, and 
tenant by the curtesy, are regulated 
by statutes, the provisions of which 
on these subjects, are very similar tt 
those of the common law ; where all) 
variance happens, it is generally 1 
ther with regard to the remedy to b 
pursued to obtain the right, than? 








respect of the right itself. 
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No. 1X. LIMITATION OF SUITS. 


36. What length of adverse pos- 
session of lands is a bar &c? 

37. What savings kc? 

gg, I: there a saving in favour of 
foreigners or citizens of other states? 


g9, Are the general principles of 
English law, on the bar of these sta- 
tutes, adopted in your state ? 
90. Is there any thing peculiar in 
our state on this head ? 
A. It is provided by statute, “ That 
where any person or persons, or 
others from whom he or they derive 
heir titles, either by themselves, ten- 
ants or lessees, shall have been, for 
the space of 20 years, in the uninter- 
rupted, quiet, peaceable and actual 
seizen and possession of any lands, 
tenements or hereditaments in the 
state, during the said time, claiming 
esame as his, her or their proper, 
sole and rightful estate in fee-simple, 
such actual seizen and possession, 
shall be allowed to give and make 
a good and rightful tile to such per- 
son or persons, their heirs and as- 
signs forever ; saving and excepting 
however, the rights and claims of 
persons, under age, non compos men- 
tis, feme covert, and persons impris- 
oned or beyond seas, they bringing 
their suits for the recovery of such 
lands &c. within the space of 10 
years next after the removal of such 
impediment ; saving also, the rights 
and claims of any person or persons, 
having any estate in reversion or re- 
mainder, expectant or dependant on 
any lands &c. after the determina- 
tion of the estate for years, life &c ; 
such person or persons pursuing his 
or their title by due course of law, 
within 10 years after his or their 
right of action shall accrue. 


This statute in its provisions and 
Savings, it will be perceived, is very 





similar to the English statufe 21 
Jac. 1.c. 16. (1) 

91. What length of time bars re- 

covery &c. in personal actions ? 
4. Our statute, limiting personal ac- 
tions, is almost an exact transcript of 
the English statute, 21 Jac. 1. c. 16. 
(see 4 Bac. ab. 469. ) 

It’ provides, that all actions upon 
the case (except actions for slander,) 
all actions of account (except such as 
concern trade and merchandize be- 
tween merchant and merchant, their 
factors or servants,) all actions of 
detinue replevin and trover, all ac- 
tions of debt founded upon any con- 
tract without specialty, and all ac- 
tions of debt for arrearage of rents, 
must be commenced within 6 years 
next after the accruing of the causé 
of said actions, and not after. 

That all actions of trespass for 
breaking enclosures, and all other ac- 
tions of trespass for any assault, bat- 
tery, wounding and imprisonment, 
must be commenced within 4 years 
next after the accruing of such cause 
of action, and not after. 

And that actions upon the case for 
words spoken, must be commenced 
within 2 years next after the words 
spoken, and not after. 

92. What savings ? 

93. Are there any in favour of ci- 
tizens of other states, or foreign- 
ers ? 

A. If the person against whom there 
is any such cause of action, (as above 
No. 91) at the time the same accrued, 
was without the limits of the state, 
and did not leave property or estate 
therein, that could, by common and 
ordinary process of law be attached, 
in that case, the person whi is en- 


(1) See 4 Bac. ab. 462 et. seg which makes 
20 years adverse possession an absolute dar to 
actions of formedon ; but as to titles in other 
cases, merely bars entry after 20 vears, there- 
by only putting the owner to his action... Ed. 
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titled to such action, may commence 
the same, within the respective peri- 
ods limited in the preceding answer, 
(No. 91,) after such person’s return 
into the state. 

If a person, entitled to any of the 
before described actions, is at the 
time any such cause of action accrues, 
within the age of 21, feme covert, 
non compos mentis, imprisoned or be- 
yond sea; such person may commence 
the same within the times respective- 
ly, limited as above (No. 91) after 
being of full age, discovert, of sane 
memory, at large, or returned from 
beyond sea. 

These is no statute, limiting the 
time within which actions of debt, 
due by specialty must be commenced, 
consequently, in such cases the com- 
mon law governs. 


No. x. TAXES. 


94. May lands besold for the pay- 

ment of taxes: has an absentee any 
privilege ? 
4. Lands may be sold in this state 
for the payment of taxes, and absen- 
tees have no important privileges 
not enjoyed by citizens; such merely 
as relate to the manner of giving 
notice, being all the difference. 

The following summary conveys 
an answer to the five succeeding 
questions. 

95. Before a sale, is notice to be 
given &c ? 

96. What officer is to give this no- 
tice 2 

97. In what manner &c. 

98. If a sale takes place, is the 
deed absolute ? 

99. If not, what time is allowed to 
redeem, and on what terms : at what 
place or office, are the sales entered ? 
4. When the owner or occupant of 
the land taxed does not live in the 
state, publick notice of the sale of the 
land taxed must be given 20 days, 











STATE LAW AND REGULATIONS, 


in 1 of the newspapers printed jy 
the state nearest to the land, by the 
collector of taxes for the town jp 
which the land lies ; if the owner op 
occupant of land taxed lives in the 
state, the collector must give notice 
of sale, by setting up notifications 
thereof, in 2 or more publick places 
in the town where the land lies, a 
least 20 days previous to the sale, 
and if the owner neglects to pay the 
tax with the costs of notifications, 
within the times limited in the no. 
tice, the collector may proceed t 
sell so much of the land at publick 
auction, as is sufficient to pay the tax 
and costs of notification. 

A deed by the collector, vests com- 
pletely and absolutely in the purcha- 
ser, all the interest the owner had a 
the time the land was first notified 
for sale. 

100. Do lands on which taxes are 
not paid, in any case vest in the state; 
and then how and in what time to be 
redeemed ? 

A. In no case, for non-payment of 
tax. 

101. What officer in any county, 
oughta non-resident desirous of keep- 
ing his taxes paid, correspond with 
for that purpose: or what is most 
prudent for him to do ? 

A. This question was obviously i- 
tended for the new and Western 
states ; but if a case (which is very 
unlikely ) should happen, of a persol 
living at a distance and wishing 
pay taxes on lands in this state, the 
most advisable course for him would 
be to appoint an agent for that pul 
pose; it is not known that any pe! 
son in particular, transacts such bus 
iness in this state. 

No. XI. MISCELLANEOUS. 
BAIL, &C. 


102. May debtors pendente lite, 
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astrained from alienating &c. Is 
he debtor liable to be holden to 
ail, &¢c? j 
4, Debtors pendente lite cannot be 
strained by attachment of pro- 
erty, or otherwise, from alienating 


The debtor is liable to be holden 
» bail, on the principles, and in 
ases allowed by the common law 
enerally. 

The subject of bail is regulated in 
is state by statute, and by this, the 
ail which the debtor is required to 


ve in the first instance on the ori- | 


nal writ, amounts to the same thing 
bail above and bail below in the 
nglish courts ; the right of bail to 
render the principal alter non est 
entus returned on the execution, 
y time before final judgment on 
e scire facias, Which by the custom 
the English courts is ex gratia, is 
our statute made a matter of right. 


LETTERS OF ATTORNEY. 


103. Is there any provision for the 
bof kc. of letters of Attorney, made 
other states, or foreign parts, for 
p ene of lands &c. in your 
ate 2 
There is no provision in our laws 
the proof and recording of letters 
ittorney, made in other states and 
oreign parts, for the conveyance 
lands or chattels in this state ; the 
orm practice in such cases has 
n, to require the letters of attor- 
Y to be acknowledged by a publick 
rary, or some other proper magis- 
ite in the state or country where 
* Same are made and executed, and 
'n for the power or letters of attor- 
y to be registered, at the same time 
d Place with the deed or instru- 
nt, given for the purpose of con- 
ying the lands &c. 
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ALIENS. 


104. Do aliens stand on the foot- 
ing of the common law, in respect of 
taking by descent, or purchase: may 
they in any case hold real estate, 
as in mortgage ? | 
A. Aliens stand on the footing of the 
common law, in respect of taking by 
descent or purchase, we having no 
local laws on that subject. 


ADMINISTRATION. GUARDIANSHIP. 
105. Is the right of administration 
regulated as in England by the 31 
Edw. iii. c. 11. and 21 H. viii. c. 5. 
or by local acts 2 
4. The right of administration, is 
regulated here by a local act, the 
provisions of which in this particu- 
lar, very much resemble those of the 
statutes mentioned in the question. 

It provides, that administration 
upon an intestate’s estate both real 
and personal, shall be granted to the 
widow or next of kin to the intestate 
(upwards of 21 years of age) or both, 
as the court of probate may think fit ; 
if the widow or next of kin refuse, or 
neglect to take out letters, the court 
of probate may commit administra- 
tion to some one or more of the prin- 
cipal creditors, if accepted by them, 
or upon their refusal, to such other 
persons as the court may think pro- 

er. 
‘ 106. May guardians be appoint- 
ed by will: does the common law 
regulate &c 2 
A. The law in relation to guardians, 
is regulated by statute. 

It provides, that a person author- 
ized by law to make a will, may ap- 
point by his will, a guardian or guar- 
dians for his children during their 
minority: and if none be appointed 
by will, or the person appointed does 
not accept the trust, the court of pro- 


15 
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bate, are to allow guardians chosen 
by minors of 14 years of age, and to 
appoint guardians of minors under 
that age; and also, to appoint guar- 
_dians of all persons delirious, non- 
compos mentis, or incapable of man- 
aging their estates; and to appoint 
guardians of children whose parents 
may have been adjudged delirious, 
non-compos mentis, or incapable as 
aforesaid, in the same manner as 
though such parents had been dead. 


PAYMENT OF DEBTS BY EXECU- 
TORS AND ADMINISTRATORS. 


107. Is the law of England, in re- 

gard to the order of paying debts by 
ex’rs and adin’rs, in force &c ? 
A. Uhe law of England, in regard 
to the order and priority of paying 
debts by ex’rs and adm’rs, is not in 
force in this state. 

By our law, debts due the U. 
Staies; to this state; and for all state 
and town taves ; for attendance and 
medicines in the last sickness, and ne- 
cessary funeral charges of the decea- 
sed ; must first be paid: and then all 
other debts stand on an equal footing, 
whether due by specialty, bond, jud- 
ment of court or otherwise. 

108. May ex’rs and adm’rs give a 
preference by confessing judgments; 
Ave lands sold on judgment against 
ex’rs or adm’rs ? 

4. Ex’rs and adm’rs, cannot give a 
preference by confessing judgment, 
and in fact they cannot confess judg- 
ment in any case: and lands are ne- 
ver sold in this state on judgment a- 
zainst ex’rs or adm’rs, and cannot be. 


JOINT-TENANCY. 


109. Is Joint-tenancy in land, as 
at common law, &c ? 


A. Joint-tenancy in land is not crea- 
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ted in this state as at common law; 
for by statute, all gifts, grants, fi. 
offments, devises and other convey. 
ances of any lands, tenements ay 
hereditaments, made to two or mop 
persons, whether for years, for lif 
in tail or in fee, are to be taken § 

to be estates in common, unless it} 
otherwise expressly said, that th 
grantees, &c. shall have or hold th 
same as joint-tenants, or in joint-p 
nancy, or to them and the surviy 
of them, or unless other words | 
therein used, clearly and manifest) 
showing the intent of the parties 
such gifts, &c. that the lands § 

should vest and be holden as joi 
estates, and not as estates in con 

mon; but when joint-tenancy of lant 
is once created in this state, its ing 
dents are the same as at comm 

law. 


SEALS. 


110. Is the common law, in reg: 
to the effect of instruments seale 
and not under seal, in force 2 
4A. The common law, in regard | 
the effect and operation of inst 
ments sealed, and not under seal, | 
generally in force in this state. 

111. Is a scroll &c. equivalenti 
wax &c? 

A. A scroll, ink, or printed seal! 
not equivalent to wax or wafer, | 
any instrument. 


BASTARDS. 


112. Are bastards subject to cal 
mon law disabilities ? 
4. Bastards, are subject to the c@ 
mon law disabilities in this state 

113. Are antinuptial children," 
gitimated by marriage of the } 
rents 2 : 
A. Antinuptial children are not Ie 
timated by marriage of the parel 
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ALLUVION. deceive or defraud those who shall 
purchase bona fide the same lands, 
114. Does the common law in re-| tenements, hereditaments, goods or 
spect of alluvion prevail ? chattels; or any rent, interest or pro- ie CEN 
1, We have no statute law on the| fit out of them; shall be henceforth ad i 
subject of alluvion, consequently, the | deemed and taken, as against the | ipa . 
ommon law must prevail in this par- | person, or persons, his, her or their 
ticular. heirs, successors, ex’rs, adm’rs, or oy Reel 
assigns and every of them, whose bg a 
ideutilibien. debts, suits, demands, estates, rights, Pease i 
or interests, by such guileful and co- | Beat 
vinous devices and practices as aforer 
said, shall or might be in anywise 
injured, disturbed, hindred, delayed, 
eral fishery in front of his land? or defrauded, to be clearly and utter- 
116. Is this so by statute, or u- ly void ; oe prevence, colour, feign- 
save? ed consideration, expressing of use, 
4. The owner of lands bordering or any other matter or one to the 
on a navigable river where the tide contrary notwithstanding. 
flows and reflows, and on arms of 
the sea, is not entitled to the right of 
several fishery inthe waters in front 
of his land; the right of fishery in| 118. Is the 29. Car. ii. c. 3. (called 
such rivers and arms of the sea, be- | ‘he stat. of frauds, ) or similar provi- 
longs to the publick, and is subject to | sions, adopted in your state ? 
be regulated and controled by the |-4- Our statute on this subject, is al- 
Jegislature of the state. most an exact transcript of the 29. 
Car. ii. c 3. (called the statute of 
frauds. ) 


115. Is the owner of lands bor- 
Jering on a river where the tide 
flows and reflows, &c. entitled to se- 


Pom wall 


STATUTE OF FRAUDS. 





FRAUDULENT CONVEYANCES. 
USES. 
117. Are the 13. and 27. E. against 
raudulent conveyances in force in <p ’ 
your state: or similar acts ? of uses, (or similar provisions) im 
A. Our statute on this subject pro- | ferce ? : 
vides as follows, viz. 120. Is the English law of uses 
and trusts, in force 2 
A. The statute of 27. H. viii. called 
the statute of uses, has been adopted ee 
rent, interest or profit out of the by the legislature of this state, and Hdd a 
same, by writing or otherwise ; and the English law of uses and trusts ae 
every note, bill, bond, contract, suit, | 1S considered generally, to be m 
judgment or execution, had or made | force in this state. 
and contrived of fraud, covin, collu- 
S10n or guile, to the intent or purpose BARON AND FEME. 
to delay, hinder or defraud creditors 
oftheir just and lawful actions, suits, 121. Is the common law of baron 
debts, accounts, damages or just de- | and feme adopted: does the wife's 
mands, ef what nature soever; or to} chattels vest in the baron ? 


119. Is 27. H. viii. called the Stat. 


“That every gift, grant or con- 
veyance of lands, tenements, heredit- 
ments, goods or chattels; or of any 
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4. The common law on the subject 
of this question is adopted in this 
state: and by statute, if the chattels 
of the wife are not reduced to posses- 
sion during the coverture, if the hus- 
band survive, he is entitled to the 
same on taking out letters of admin- 
istration. 


USURY. INTEREST. 


122. What is the rate of interest ? 
A. The rate of interest in this state, 
is 6 per centum per annum. 

123. What provisions against usu- 
ry? 7 
A. Forfeiture of the interest. 

And where to an action usury is 
pleaded, both parties are admitted 
as witnesses in the case, and if the 
contract is found to have been usuri- 
ous, judgment is rendered for the 
plaintiff, for his principal sum only, 
and for the defendant for his costs. 


BOOK ACCOUNTS. 


124. Are book accounts evidence 

in your state: for what things fur- 
nished xc ? 
A. There is no statute on this subject, 
but by long and continued practice, 
it has now become a kind of common 
{aw in this state, to admit account 
books as evidence ; but the party of- 
fering the books, must be first put 
upon his voire dire to swear, that 
they are his regular account books, 
that the entries therein are the ori- 
ginal entries, and were made on or 
about the time purported by the 
dates. 

All articles sold and delivered in 
the regular course of trade, and all 
Kinds of services and work and la- 
bour done, are considered proper 
charges in book account. 

125. Is interest recoverable on 





hook debt 2 


. 


A. Interest is not allowed on book 
debt, except by express agreement of 
the parties, or when by the course of 
trade at the place of contract, it is 
usually allowed ; and then, the time 
from which interest accrues must be 
ascertained by the agreement or the 
custom, as the case may be. 

In this state, for book debts contract. 
ed here, we have no uniform estab- 
lished custom, in respect to the al- 
lowance of interest. 


BILLS OF EXCHANGE AND PROMISSO- 
RY NOTES. 


126. Are foreign and inland bills 
of exchange and promissory notes 
negotiable ; and generally governed 
by the law of England ? 

A. Generally they are, in all re- 
spects. 

127. Must demand be made by the 
holder, and notice of non-acceptance 
or non-payment be given to the draw- 
er or endorser, by the rules adopted 
in the English law, to entitle him to 
recover ? 

A. The holder must conform to the 
law referred to in this question. 

128. Is a protest for non-accep- 
tance or non-payment necessary, on 
inland bills and promissory notes ? 
1, A protest is not necessary in these 
cases. 

129. Isthere any peculiar practice 
in your state, on this subject ? 

A. None. 

130. What damages are recovera- 
ble, upon the protest of foreign bills 
of exchange ? 

A. The drawer or endorser of any 
foreign bill of exchange, payable 
without the U. States, upon the non- 
payment, protest and return of the 
same, is subject to the payment of 
ten per centum damages thereon, to- 
gether with the charges of protest, 
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and six per cent interest onthe bill 
from the time of the protest ; and in- 
land bills of exchange payable with- 
in the U. States, are subject to the 
charges of protest, sia per cent inter- 
est from the time of protest, and five 
per cent damages. 


DIVORCE. 


131. Are Divorces, a_ vinculis 
granted in your state kc ? 
4A. Divorces a vinculis are granted 
in this state. 

They are decreed, when the mar- 
riage either by statute or common 
law, is adjudged void ab initio; as 
for affinity, consanguinity, a former 
husband or wife living, idiocy and 
lunacy, also, for impotency, adultery, 
extreme cruelty, wilful desertion for 
5 years of either of the parties, for 
neglect or refusal on the part of the 
husband, (being of sufficient ability ) 
to provide necessaries for the subsist- 
ence of his wife, and also, for any 
other gross misbehaviour and wicked- 
ness in either of the parties, repug- 
nant to, and in violation of the marri- 
age covenant. 

Decrees of divorce are granted 
only by the Sup. jud. court. It is 
not necessary that the cause of di- 
vorce should have arisen within the 
state ; but the petitioner must prove, 
that he or she has been resident in 
the state for the space of 3 years, 
next before prefering his or her peti- 
tion. 


ATTACHMENTS. 


132. Do foreign and domestick at- 
tachments issue in your state, a- 
Sainst absent, or foreign debtors ? 
4. The answer to this question has 
been anticipated in the note under 
No. 56. and under Vo. JU. (Judg- 
ment §c.) 
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LANDLORDS AND TENANTS. 


133. Is the law of landlord and 

tenant, in regard to distress for 
rent, similar to the English law ? 
4. There is no statute in this state 
on the subject: this being the case, 
the landlord is obliged to pursue the 
same common-law course in the re- 
covery of claims against his tenant 
for rent, that he must in any other 
case against him, or other person. 


SET-OFF. 


134. Is the law of set-off, similar 

to the English law, and that of other 
states ? 
4. In actions on book accounts, on 
accounts stated by the parties, quan- 
tum meruit, quantum valebat for 
goods sold and delivered, or services 
done and performed at an agreed 
price, the defendant may plead the 
general issue, and file therewith any 
account he has against the plaintiff, 
and the court or jury (as the case 
may be) determine the balance due 
to either party. 

And whenever the Sup. jud. court 
or court of common pleas, at the same 
term render final judgment in two 
or more causes, in which the parties 
are reversed, and sue, and are sued 
in the same right and capacity; the 
court must off-set the same judg- 
ments, and issue execution for the 
balance, in favour of the party to 
whom it is due. | 

And when any officer at the same 
time, may have two or more executi- 
ons in personal actions to serve, in 
which the parties are reversed, and 
sue and are sued in the same right 
and capacity, such officer must off- 
set the same, and levy and collect 
the balance only from the party from 
whom it is due. 
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The above, embraces all the law 
of set-off in this state. 


CHOSES IN ACTION. 


135. Are choses in action assign- 
able: may the assignee sue in his 
own name: is there any liability of 
the assignor over, unless stipula- 
ted ? 

A. Choses in action are assignable ; 
but on these, the assignee cannot (as 
on bills of exchange and promisso- 
ry notes) sue in his own name: and 
there is no liability of the assign- 
or over, unless expressly stipulated. 

136. Is the common law in respect 

of choses in action, adopted ? 


A. The common law in respect of 


choses in action, is adopted in prac- 
tice in this state, there being no stat- 
ute on that subject. 


LIFE ESTATES &C. 


137. Are tenants for life, years, &c. 
entitled to the same rights, and sub- 
ject to the same liabilities, as by 
the common and statute law of En- 
gland 2 
el. ‘Tenants for life, years &c. are 
generally entitled to the same rights, 
and subject to the same liabilities, 
as by the common and statute laws 
of England. 


DECREES IN CILANCERY. 


138. How are decrees in equity 
executed &c 2 
4. The courts in this state. have e- 
quity jurisdiction in cases of mortga- 
ges only. 

When the mortgagor, or person 
having the equity of redemption in 
any real estate, prefers his bill in e- 
quity to the Sup. Jud. court, for the 
purpose of disincumbering ,or re- 
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deeming the same, the court appoing 
masters in chancery to ascertain the 
sum due to the mortgagee, and oy 
report of the masters, render a con. 
ditional judgment, that if the mort. 
gagor or person having the equity of 
redemption, shall within a limited 
time to be determined by the court, 
pay the sum decreed to be due, in 
that case, the morfgagee shall dis. 
charge and quitclaim all his interest 
in the premises, by virtue of the 
mortgage deed, otherwise the mort- 
gagor, or person having the equity 
of redemption, to take, or retain pos- 
session of the estate. 

There is a kind of chancery pro- 
ceeding in the court of common pleas, 
and the sup. jud. court, authorised 
by statute, ** That in actions of eject- 
ment, for possession of mortgaged 
estate subject to an equity of re- 
demption ; if this is shown by the 
plea, the court, on motion of the de- 
fendant is authorised, (or may ap- 
point three judicious and indifferent 
men,) to ascertain according to the 
rules of equity, the just sum due on 
the mortgage, and thereupon render 
a conditional judgment, that if the 
mortgagor, his heirs, executors, at- 
ministrators or assigns, shall pay to 
the plaintiff, or deposit in the clerk’s 
office for him, the sum adjudged to 
be due, within 2 months from the en- 
try of the judgment, with interest, 
then the mortgage, or deed operating 
as such, to be void and discharged, 
otherwise, the plaintiff to have lis 
writ of possession. 


INSOLVENT ESTATES.» 


159. Incase the estate is insolvent, 
are creditors paid pro rata, &c? 
A. If the testator or intestate’s estate 
is insolvent, creditors are paid pro 
rata, according to the statute, in the 
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manner described in substance be- 
low. 

When the estate is insolvent, or 
insuflicient to pay all the just debts 
which the deceased owed, it is to be 
distributed among all the creditors 
in proportion to the sums respective- 
ly owing to them, except debts due 
to the U. States; to this state ; for 
state and town taxes; for attendance 
and medicine in the last sickness, and 
necessary funeral charges of the de- 
ceased ; which are to be first paid. 

The ex’rs or adm’rs, before any 
payment (except as before,) are to 
represent the condition and circum- 


stances of the estate, to the couri of 


probate of the town where the decea- 
sed last dwelt, which court is to ap- 
point two or more fit and indifferent 
persons to be commissioners, who 
have power to receive and examine 
the claims of all creditors. 

The commissioners give publick 
notice of the time and place, at which 
they will attend the duties of their 
appointment. 

Six, twelve, or eighteen months, 
(as the circumstances of the case 
may be) is to be allowed by the 
court for creditors to exhibit, and 
prove their debts ; at the end of which 
limited time, the commissioners must 
make report to the court of probate, 
who (after deducting the excepted 
debts with other incidental charges) 
orders the residue of the estate, both 
real and personal, (the real estate 
being sold according to law) to be 
distributed among the creditors, who 
have made out their claims before 
the commissioners, in proportion to 
the sums due to them. Notwith- 
Standing the report of the comiis- 


sioners, any creditgr whose claim is | 





wholly or in part rejected, may have 
it determined at common law; and 
if the ex’r or adm’r, is dissatisfied 
with any creditor’s claim allowed 
by the commissioners, he also may 
have it determined at common law. 
The ex’r or adm’r, and the credi- 
tor, may also agree that the claim 
shall be determined by referees: If 
the creditor does not make out his 
claim with the commissioners, with- 
in the time of their commission, or 
at common law, or before referees 
in the manner provided in the act, 
he is forever barred of his action 
therefor against the ex’r or adm’r, 
unless there be personal estate re- 
maining upon the settlement of the 
account with the court of probate, 
to be applied to the payment of the 
debts of the testator or intestate, 
after deducting the claims allowed 
by the commissioners, from the a- 
mount in their hands ' 


PUBLICK OR PROPRIETARY LANDS. 


140. Are there any lands which 
belong to the State: how obtained 
by one desirous of purchasing: Is 
there any proprietary land, and how 
obtained 2 
A. There are no such lands, for sale 
or location. 


ENGLISH LAW BOOKS. 


141. Are English law books, al- 
lowed to be read in your State 
courts: if so, under what limita- 
tions ? 

A. English law books are allowed to 
be read in our state courts, and with- 


| out any limitations. 
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CORRECTIONS. 


P, 91. no. 14. after laws, strike out *9.”” 
P. 94. line 28, for fieri facias read “scire facias.” 
P. 104, in note 1. after pleas in line 30, insert “and.” 
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STATE OFFICERS. 


i. Who is Governor of your state 

&e. ? 
A. De Wirr Crinton, Albany, 
** Governor of the state of New York, 
and general and commander in 
chief of all the militia, and admiral 
of the navy of the same ;” elected 
by freeholders of Z. 100, or 250 dol- 
lars estate, for 3 years: salary, de- 
pending on the will of the legislature: 
at present $4000. (1) 

2. Secretary of state &c. ? 
A. Joun V.N. Yares, Albany: app. 
by the council of appointment ; holds 
during pleasure. (2) 

3. Chief justice of the su- 

preme court of law, &c. ? 
4. AMBROSE SPENCER, Albany ; du- 
ring good behaviour until 60 years 
of age; app. by the council of ap- 
pointment ;(3. salary not fixed; at 
present $3000. 

4. —— Clerk of the superiour or 
supreme court, &c. 2 
1, Of the ** supreme court,” James 








(1) By the amendments, the Governor and 
Lt Governor, elected for 2 years by the voters 
at large. 

(2) This council abolished: appointed in 
future, by joint ballot of the senate and mem- 


bers of assembly, for 3 vears. 
(3) In future by the Govr, by and with the 
advice of the Senate. 








Fairlie, N. York ; Francis Bloodgood, 
Albany; Arthur Breese, Utica: of 
the court of “‘appeals and _ errors 
in the last resort,” John F. Bacon, 
Albany. (1) 

5. Attorney General: &c.? 
4. Samuel 4. Talcott, Albany 3 app. 
by, and holds at pleasure of the cou- 
cil of appointment. (2) 

6. When, and where, is the annt- 
al meeting of the legislature ? 

A. Albany, ist tuesday in Jany.{3) 





UNITED STATES OFFICERS. 


7. Who is District judge, &c. ? 
4. Wma. P. Van Ness, N. York: 
southern district. 


(1) Clerks of counties, (including the clerk 
and register of the city of N. Y.) hereafter 
to be chosen by the electors of the county for 3 
years; all other clerks, by the respective 


courts for 3 years, unless removed sooner by 


the court. 

(2) In future, appointed by joint ballot 0! 
Senate and Assembly for 3 years. Mr. Ta: 
cott’s christian name may possibly be mis 
taken. - 

(3) Meeting to be at the same time under 
the amended constitution, unless a different 
day appointed by law. The first gener 
election under the new constitution, 1st mom 
day November 1822. afterwards, in Oct. oe 
Nov. as by law appointed. The new const 
tution goes into force Ist of Fan. 1823, and 
the first meeting of the Legislature is the 


| Ist Zuesday in that month. 
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RocER SKINNER, Albany ; nor- ‘the laws, which were published in 


thern district. 

g, —— Clerk of the District court 
ke. ? 

4. James Diu, N. York; south- 
ern district. 

Ricnarp R. Lanstne, Albany ; 
northern district. 

9, District Attorney, &c. ? 
J. Ropert Triiotson, N. York. 

Jacog SOUTHERLAND, Schoharie. 

10. Marshal, &c. 2 
4. Tuomas Morris, N. York. 

' J. W. Livineston, Skeneateles, 
Onondaga. 

11. What Justice of the S. court 
of the U.S. holds the circuit in your 
state, &c. 2 
4. Brocknotst Livingston ; New 
York, Connecticut and Vermont. 
compose the 2d circuit. 

12, At what times and places, are 
District courts of the U.S. held, &c.2 
4. At New Vork, 1st tuesday of 
february, may, august, november, 
southern district. 

At Albany last tuesday january, 

Utica, do. do. august, 
northern district. 

13, —— Circuit courts &c. 2 
1. Onthe ist day of april, and sep- 
tember, N. York. 








LAWS——LAW BOOKS. 


14, What number of volumes, docs | 


the compiled body of your Statute 
law consist of, &c. 2 

4. The statute (colonial) laws, 
Were first published in 1710 by Bred- 


ford, in 1 vol. fol. 


This comprised the laws from 
1691 to 1709 inclusive. Bradford 
Was printer to the colony, and pub- 
lished a 2d edition from 1691 to 1725 
inclusive. 

_ Win. Smith, Funr. and Wm. Liv- 
mgston, Esgs. by direction of the 
general assembly in 1762, revised 








— 





(2 vols fol. containing all in force, 


from 1691 to 1762. 

Peter Van Schaack esq. by direc- 
tion of the gen. assembly, revised and 
published in 1774, the laws of the 
colony, in 2 vols. fol. containing the 
laws from 1761, to 1773, inclusive. 

Samuel Jones and Richard Varick 
esqrs. by direction of the legislature, 
revised, collected and published in 
1789, the laws of the state, from the 
adoption of the constitution in 1777 
to 1789 inclusive, in 2 vols. fol. with 
an appendia to certain colonial laws. 

Thomas Greenleaf in 1798,  pub- 
lished the laws from 1777 to 1797, 
(8 years later than Jones and Var- 
ick’s edit.) in 3 vols. oct. not under 
direction of the legislature. 

Mr. Loring Andrews state printer, 
published the laws from 1798 to 1801, 
inclusive, in 1 vol. 

Judges Kent and Radcliff, in 1802, 
under the direction of the legislature, 
revised and published the laws then 
in force, in 2 vols. oct. 

Messrs. C. & G. Webster, publish- 
ed 3rd, 4th, 5th, & 6th, vols. of the 
laws, in continuation of Kent & Rad- 
cliff’s edit. the last or 6th vol. in 1812. 
These contain all the laws from 1802 
to 1812, inclusive. 

John Barber state printer, pub- 
lished the laws ef 1802. 

Wm. P. Van Ness and John Wood- 
worth esqrs. by direction of the legis- 
‘ature, revised and published in 1813, 
all the laws of the state of New York, 
Laws passed since that period, have 
heen published at the end of each ses- 
sion, and now make 3 vols. oct. 

15. Canthe publick laws in pam- 
phiets, be procured, &c. 

A. The body of the publick laws, 
from the earliest period to the pre- 
sent time, can be had at the law book 
store of Gould & Banks, opposite the 
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city hall, N. York, and probably at 
other places. 

16. Is there any Digest of the state 
laws &c ? 

4. There never has been a digest, of 
the laws of the state. (1) 

17. Are there any Reports of cases 

in your state courts, &c. ? 
A Coleman and Caines cases ; being 
“ Reports of cases in practice, deter- 
mined in the supreme court of the state 
of New Vork, from April term 1794, 
to November term 1805, both inclu- 
sive.” 1 vol. by Wm. Coleman, and 
George Caines esqrs. counsellors at 
law. (2) 

Johnson’s cases ; being ‘* Reports 
of cases adjudged in the supreme court 
of judicature of the state of New Vork, 
from Jan. term 1799, to Jan. term 
1803, both inclusive; together with 
cases determined in the court for the 
correction of errors,during that period; 
3 vols. by Wm. Johnson esq. counsel- 
lor at law. (3) 

Caines’ cases in error; being * Re- 
ports of cases argued and determined 
én the court of errors, held in Albany, 
commencing with February 


1805,’ 2 vols. by George Caines esq. 
counsellor at law. (4) 


(1) Should there not be one ; und in every state 


where the statutes ut large have become very vo- | 


luminous ? if well done in condensed forms, these 


digests would rot only be universally purchased 
in the state, but in other states, at leust those ad- 
joining, by the bar, 

(2) * Coleman’s cases” were the first re- 
ports published in the state. The work called 
* Coleman & Caine’s cases’’ consists of Cole- 
onan’s cases, which terminate with Oct. Term, 
1800, and cuses of practice, commencing with 


Apr. Term, 1803, selected from Caine’s re- | 


ports. 

(3) At the end of vol. Sd, is an appendix, 
containing the case, of the People v. Croswell, 
on an imdictment tor libel, argued on mot. for 
n. trial, Feb ‘erm i804. 

(4) The 2d vol. concludés with a number 
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term 
1801, and continued to February term | 


Caines’ Reports; being * Reporis 
of cases argued and determined in thy 
supreme court of the state of New 
York, commencing with May term 
1803, continued to November term, 
1805.” 3 vols. 2d edit. by George 
Caines esq. counsellor at law. 

Johnson’s Reports; being * Re. 
ports af cases determined in the sy. 
preme court of judicature, and in the 
court for the trial of Impeachment; 
and the correction of Errors, in the 
| state of New York, from February 
| 1806, to February term 1822.” 19 
vols. by Wm. Johnson esq. counsellor 
at law. (5) 

Johnson’s Chancery Reports ; be- 
ing ** Reports of cases determined in 
the court of chancery of the. state of 
New York, from March 1814, t 
December 1818, inclusive,’’ 3 vols, 
by Wm. Johnson esq. counsellor at 
law. (6) 

Anthon’s Nisi Prius, being “ Ri 
ports at Nisi Prius, in the swprem 
court, for the state of New York, ly 
John Anthon esq. with copious notes 
and references to other reports, to whic 
is prefixed an Introductory Essay om 
the studies preparatory to the aclivt 
duties of the bar.”’ 

City Hall Recorder; being “ Re 
ports of trials in the court of sessions 














of decisions in the Sup. court, most of which 
are a eported in * Sobnson’s cases.” 

(5) The first 8 vols. of these reports, have 
passed to a 2d edit. to which is added a num. 
ber of additional notes and references. I have 
stated Mr Johnson’s 19th vol. as published, 
and ending with Feb. term, 1822. Ther 
may be some incorrectness in this; it 15 5% 
| ut audivi. Mr. Caines’ 3 vols of reports in the 
_S. court, beginning in May term 1803, wer 
called ** N. Y. term reports,” and published 
by him as state reporter; Mr. Johnson’s, is4 
| continuation of the term reports from Nov. 
| term 1805, when he succeeded Mr. Caines 4 
| state reporter. 
| 
| 





(6) A 4th vol. bringing the decisions dow? 
to is since published. 
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for the city of New York,” 6 vols. by 
Daniel Rogers esq. (1) 

Wm. Johnson esq. counsellor at 
law, is State Reporter, resides in 
New York. 

18. Is there any Digest of cases in 
your state courts, &c. 2 
4. Johnson’s Digest, * of cases de- 
cided and reported in the swpreme 
court and court of errors, of the state 
of New Vork, from January term 
1799, to October term 1813, inclusive, 
with the names of cases, and table of 
the titles and references ;’’ 1 vol. by 
Wm. Johnson esq. counsellor at law. 

Church’s Digest; being a * Di- 
gested index to the reports of the su- 
preme court, and the court for the cor- 
rection of errors. in the state of New 
York.” 2 vwols. by Rodney Smith 
Church esq. counsellor at law, 1821. 

19. Are there any Treatises on 
the law, in your state &c. 2 
4. Wyche’s Practice, of the Sup. court 
of the state of New Vork, 1 vol. 1794. 

Caines’ Practice, of the supreme 
court of the state of NW. York, 1 vol. by 
George Caines esq. counsellor at law. 
1808. 

Dunlap’s Practice; being, “ a 
treatise on the practice of the supreme 
court of the state of New Vork in civil 
actions, together with the proceedings 
im error.” 2 vols. by John A. Dunlap 





esq. 1821, 

Blakes’ chancery ; being “a histo- 
rical treatise on the practice of the 
court of chancery,” 1 vol. by D. T. 
Blake esq. counsellor at law. 1818. 


_ Attorney’s Companion, “ contain- 
mg the rules of the supreme court, 
court of chancery, and court of er- 
rors, of the state of New York ; notes 
of cases of practice at law, and practi- 


(1) This work commenced in Jan, 1816, 
and is continued to the present time, publish- 
ed monthly, in numbers; 12 zes. making a 
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cal forms,”’ by a Gentleman of the bar. 
1818. 

Crerk’s Assistant, 1 vol. last 
edit. 1819. 

Ruxes of the Court of Errors, Su- 
preme, Chancery, and Mayor’s Courts. 
Published by Gould and Banks. New 
York. (2) 

Conductor Generalis; “ or the of- 


Jice, duties, and authority of justices of 


the peace, high sheriff, under sheriff, 
coroners, constables, gaolers, jurymeny 
and oveyseers of the poor ;”’ *as also, 
the office of clerks of assise, and of the 
peace &c.”” by a Gentleman of the bar. 
1821. 


THE COMPLETE MANUEL, for Jus- 
tices, Constables, and Coroners. 1 vol. 
by C. Cowanesgq. published by Gould 
and Banks. 1821. 

New York Justice ; being * a Di- 
gest of the laws, relating to the justi- 
ces of the peace in the stale of New 
York ;”? by John A. Dunlap esq. 

County and town oflicer ; ** or, @ 
concise view of the duties and offices, 
of county and town officers, in the state 
of New York, with appropriate prece- 
dents.” by John Tappen esq. 

Mc. Coms’s Court Martial. 1 vol. 

20. Foreign law books repub- 

lished in your state, &c. ? 
A. A number, indeed the greater 
part, of the principal treatises on le- 
gal subjects, which have been pub- 
lished in England for the last twenty 
years, have been republished in this 
state. 

21.——- Reports of Cases in the 





(1) The Supreme Court rulesis the fourth 
Revised Edition, with the additional rules and 
decisions down to the present time; to which 
are added, decisions of the Supreme court, 
relating 'o affidavits, notices and services, 
together with copies of bills of costs to serve 
as precedents, notes relative to their Taxa- 
tion, and the rules and forms of surrenders 


ing bail, pud, 1818. 
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district or circuit courts of the U.S, 
in your state, &c.? 
A. * Reports of cases in the District 
court of U. S. for N. ¥.” 1 vol. by 
Wm. P. Van Ness esq. (Judge of 
that court,) 1820, or 1821. 

99. [s there any Digest of cases 
in those courts, &c. ? 
A. None. 

23. Have any books been compo- 
sed, in your State, Ac. ? 
A, Anrnon’s Dicesr of Black- 
stone commentaries. ANTHON on 
the study of the Law. 

Tipp’s Aprenpix, by do. 1 vol. 
1808. 

——— Forms, by G. Caines 1. 
vol, 1808. 

Lex Mercatorta AMERICANA, 


by do. 1 vol. 1802. (1) 
ATTORNIES— COUNSELLORS. 
24. Is there any distinction in the 


(1) The Titles to the foregoing works, will 
probably not be found exactly to correspond, 
with those given in the title pages of the sev- 
eral books; and there may not either, be en- 
tire accuracy in other particulars; but no 
other certainty was Cceriyable from the com- 
munications received. 

In respect to foreign law books republished 
&e. in N. Y. or elsewhere; no attempt has 
been made to give their titles here; and even 
some local treatises and tracts may be omit- 
ted. 

The great object proposed under the head 
of “law books,” in this part of the Re- 
sister, was to obtain a catalogue of all those 
failing under questions 14, 15, 16, 17, 18, 19, 
21, 22, 23, relative to the Statutes, Reports, 
Digests, Treatises, and Law works in the 
several states, not foreign. 

This will be obtained, and the profession 
thereby becoine possessed of acomplete cata 
logue of American Law Books; of which at 
present, a very imperfect knowiedge exists; 
and as my purpose is, either in this vol. or in 
another, to publish a catalogue of law books 
zn general, those which are foreign will be 
given, and any which are Americau and omit- 
ted here, supplied. 
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' profession of Attorney and Counsel. 
jlor, &c. 2 
di. An attorney as such, is not an 
‘advocate ; nor a counsellor an attor- 
jney: both oflices however, may be 
united in the same person. 

25. By whom-are attornies, op 
counsellors admitted, &c. 2 
4. By the courts respectively, and can 
only practice where they are admit- 
ted. In the Supreme court they are 
admitted on examination, after three 
years clerkship: and in the county 
courts on examination, or of course, 
if admitted in the sup. court, theiy 
names are registered, in the office of 
the clerks of the respective courts 
where admitted. (See Rules of Sup. 
courl, Appx. NOS. 18, 19,20539,40,44.) 

26. On what conditions, &c. from 
other states, &c. 2 
/. No general rule, in the discretion 
of the court. (See rules sup. cowt. 
Appx. 393 47.) 





Regular notices after this w ill be published, 
of all original or re-printed works, foreign 
and domestick, with proper explanations. 


As to ** Rules” of the Supreme, Circuit, 
and District courts, of the U. States; I have 
made a collection, but shall defer publishing 
until it is complete. In a few circuits and 
districts, they have assumed a regular form: 
Rules of practice in the S. court, are estab 
lished, and it is understood, that the judges 
at their last session (Feb 1822) at Wash- 
ington, enacted rules of practice in causes of 
‘* Equity” in the U. S. courts. 

A uniform system of rules as far as prac: 
ticable, in the circuits, and districts, in admi- 
ralty causes, and in common law civil causes, 
and criminal proceedings, it is hoped will fol- 
low: The discordancy arising from. state 
practice, from partial and ill understood ad- 
herence to the forrms of the civil code &c., 
can only be corrected by a thorough revision 
of the existing rules, and the adoption of 4 
uniform system assimilating process &c and 
proceedings in admiralty cases, as much as 
may be, to the fornis of conamon law ant 





equity. 









A 
of 
it) 
ce 
fo 
th 
o! 
in 


A 


j 
0 


C 
c 








wn 


(1821, 2.] NEW YORK. sTATE LAW, AND REGULATIONS. 197 


COURTS. 


97, What are the names of the se- 
veral courts in your state, &c. ? 


of common pleas,” (in each county) 
« Supreme court;” * Court of chan- 
cery.”’ * Court of probates.” ** Court 
for the trial of impeachments and, 
the correction of errors.” ** Court 
of exchequer.” * Marine court,” 
in the city of New York. 

98. Their style, &c. 2 
A. 1. Chancellor of the state of New 
York, 

2, Justices of the Supreme court of 
judicature, of the people of the state 
of New York. 

3. Judges of the court of common 
pleas, for the county of-—— 

4. Judge of the exchequer. The 
junior judge of the supreme court, is 
judge ‘of the exchequer ex officio. 

5. Judge of the court of probates. 

6. Justices of the marine court, in 
the city of New York. 

7. Justices of the peace, for the 
county of 

29. The extent of their several ter- 
ritorial jurisdictions, &c. ? 





30. Which have original jurisdic- 
tion, Xe. 2 
4. “Chancery,” has jurisdiction in all 
cases of equity, where there is not 
remedy atlaw. The care of infants, 
lunaticks &c. as the English chan. 

The * supreme court,” has jurisdic- 
tion of all legal claims, or demands, 
over 25 dolls. value. Issues in fact, 
are tried at circuit courts, holden at 
least once a year in every county, be- 
fore one of the judges ; who with the 
justices of the peace, form a court of 
oyer and terminer. 

The * county courts, ** or courts of 
com. pleas, have jurisdiction of all 
controversies relating to lands in the 

















county, and in personal actions, to 
an unlimited amount. 


The ** court of probates,” has juris- 
diction in cases of wills, &c. of per- 


, | sons dying out of the state. 
A. “© Justice of the peace.”’ * Court | ys 


In cases of wills, &c. of persons 
dying in the state, the jurisdiction 
belongs to the surrogates of counties. 
The court of probates has power, to 
revise the decrees of surrogates. 

The ** court of exchequer,”’ has cog- 
nizance, of cases of fines and _forfeit- 
ures only. 

The ** marine cour/,”’ in the city of 
New York, has jurisdiction to 100 
dolls., and in cases arising between 
seamen, and captains and owners of 
vessels, unlimited. 

** Justices of ihe peace,” have juris- 
diction to 50 dolls. except in the city 
of New York, where they are called 
special justices, and have jurisdie- 
tion to 100 dolls. 

31. ——— partly original,and part- 
ly appellant &c. ? 

A. The Supreme court, can remove 
by habeas corpus, all causes from 
the courts of common pleas, where 
title to lands or tenements, Come in 
question, replevin, assault and bat- 
tery, false imprisonment, and slan- 
der: and all other personal actions, 
where the matter or thing in demand 
exceeds 250 dolls. in value, before 


judgment; and may revise all judg- 


ments on writ of error, and the judg- 
ments of justices of the peace, on 
certiorari. 

32. —— appellant jurisdiction on- 
ly, &c. ? 
4. The Court for the trial ofimpeach- 
ments 4c. have appellate jurisdiction 
only, and may revise decrees of the 
chancellor, judge of probates, and 


judgments of the Sup. court. 


33. Which are courts of equity. 
and which of law, &c. ? 
A. Vhe cots of equity. and of law, 
are disunct, as vefore stated. Pro- 
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ceedings in equity, are as in the En- MISCELLANEOUS. 


glish chancery. 
34. What methods are used to| 35. Who is State Printer, &c. 2 

carry up judgments &c. ? A. Moses I Cantine, and Isaac Q, 

A. From decrees in chancery, and Leake, Albany. 

court of probates, by appeal; from 36. Whois the principal Book-selley 

judgments of Sup. court, by writ of at the seat of Government ? | 

error. | 4. £2. Backus, and Gould and Banks, 
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‘No. Il. CONVEYANCE BY DEED, &c. 


1.What is the kind of Deed most 

inuse in your state &c. is it that of 
bargain and sale ? 
4g. The kind of conveyance princi- 
pally, and almost exclusively used in 
she state of New York for conveying 
estates in fee, and freehold interests, 
is that of * bargain and sale.” 

9. Does the legal possession pass 
without livery, &c. ? 
A. The legal possession where the 
grantor is seised, passes without any 
further act of either party, by delive- 
ry of the deed. This is by operation 
of the statute of uses solely, which is 
re-enacted in this state. 
5. In the creation of estates in fee, 
or fee tail, are technical words ne- 
cessary, &c. ? 
A. The word * heirs’? is necéssary 
ina deed, to create an estate in fee. 
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this particular, is the same as in 
England. 

5. Are attesting witnesses &c. re- 
quired to conveyances 2 
4. One attesting witness is suflicient 
to a deed of real estate, either in fee, 
or for life ; and whether absolute or 
by way of mortgage. It is presu- 
med, that where a deed is acknow- 
ledged as hereafter mentioned, no 
witness is requisite. 

6. Must the deed be sealed 2 
2. The deed must be sealed. 

7. Is a scroll suflicient ? 
4. A scroll is not sutticient. 

8. Are the common law requisites 
for the perfection of Deeds &c. alter- 
ed, in any particulars in your state ? 


| 4. The common law requisites of a 


deed and other common assurances, 
are necessary in this state. 

9. Is it necessary to the validity 
of a Deed as between the parties &c. 
that it should be acknowledged by 





The common law rules upon this 
point, are unchanged. 

Estates tail, are abolished by sta- 
tute, in this manner, * that the per- 
son who, if the statute had not been 
made, would by force of any con- 
veyance, have become seised in fee 
fail, shall be deemed to be seised in 
ee simple”? The statute does not 
render the conveyance void and the 
estate a nullity, but converts it into 
afee simple ; and the words * heirs 
of the body’? or other technical 
words, which would in England cre- 
ate an estate tail, will create one in 
this state, for the statute to operate | 
upon. 


| 
: 


4. Is the construction of common 
assurances, governed by the rules of 
Common law ; or by the intent, &c. 2 
4. The construction and operation of 
fommon assurances, are governed 
by the rules of the common law, and 
the ment is disregarded. The dis- 





tinction between deeds and wills in. 


the grantor, or proved by the witnes- 
ses, and be recorded 2 
A. No deed or other instrument af- 
fecting lands, need be acknowledged, 
or recorded, to render it valid be- 
tween the parties, and their heirs. 
10. As against bona fide subsequent 
purchasers and mortgagees ; must the 
prior deed or mortgage to affect 
them, be recorded: within what pe- 
riod: in what office: will notice of 
the prior title, though unrecorded, 
bar the second incumbrancer ? 
A. 1st. As to deeds, there are certain 


; counties of the state in which, by par- 


ticular statutes passed at various 
times, a deed, conveyance or writing 
affecting a right to land lying there- 
in, (other than a mortgage for which 
there is a separate statute) must be 
acknowledged or proved, and record- 
ed in the form hereafter mentioned, 
or it will be void, against a subse- 
quent bona fide purchaser or mort- 
gagee for valuable consideration, 


17 
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procuring his conveyance to be first 
recorded. 

It may be recorded at any time 
before the recording, of the subse- 
quent conveyance or mortgage. (1) 

Votice to the second incumbrancer 
will bar his title, though he should 
put his instrument on record first. 


These conveyances must be record- 
ed, in the office of the clerk of the 
county in which the lands Lie. 


All other conveyances of land, of 
every character, and in whatever 
county the lands lie, may be record- 
ed (upon being duly acknowledged, 
or proved, ) either in the secretary of 
State’s office, or in the office of the 
clerk of the county where the lands 

‘fie, and become evidence as mention- 
ed in answer 28 post. 


In the counties of the state, to 
which the several statutes before re- 
ferred to, do not extend, conveyan- 
ces take priority, according to the 
date of their execution, if no notice, 
or fraud. 


2d. As to mortgages. A mortgage 
upon any lands in the state, must be 
registered in the Clerk’s office of the 
county in which they lie ; or a subse- 
quent mortgage first registered, and 
without notice, will be preferred ; 
and a bona fide purchaser without 
notice before registry, will defeat it. 

11. May a feme covert convey 
estate held in her own right, and her 
dower in the husband’s estate, &c. ? 
A. A feme covert may convey or mort- 
gage lands held in her own right, 
and her dower in her husbands es- 
tate, so as to bar herself and her 
heirs. 


(1) I understand by this, that the deed first 
xecorded, takes preference in those counties, 
without regard to the time of execution, if 
bona fide and without notice of the prior 
deed. Ed. 
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12. Is this done by joining witj 
him in the conveyance, &c. ? 

A. She may join in the conveyance 
with her husband, or execute a sepa. 
rate instrument. 

13. Is a private examination of the 

feme necessary, &c. ? 
A. She must be privately examine 
apart from her husband, as to he 
executing such deed freely, without 
fear, or compulsion of her husband, 
But if she resides out of the state, 
she will be barred of her dower, by 
merely joining with her husband in 
the deed, in like manner as if she were 
sole; and the acknowledgment, or 
proof in such case, to entitle it to be 
recorded, may be made as if she were 
sole. 

14. What officers may take this 
examination, &c. 2 
A. The officers to take her examine. 
tion, are enumerated in answer 1 
post. 

15. What is the form ofa certif- 
cate by the officer, where a feme. 
covert acknowledges the execution, 
&c. 2 
A. “State of New Fork, ss: wm 
this day of personally 
appeared before me (here insert the 
name and oilice of the person taking 
the acknowledgment) J, B, of-—~ 
and C, D, his wife known to me (0 
proven by the oath &c. See answer 
20.) to be the persons described in and 
who executed the within conveyant 
(or mortgage.) who duly and several: 
ly acknowledged, that they eaxeculél 
the sume as their respective act and 
deed, and the said C, D, on a private 
examination by me, apart from her 
husband, acknowledged that she eat- 
cuted such deed freely without an 
fear or compulsion of her husbanl, 
there being no alterations therein (&& 
cept those noted,) I allow the same't 
be recorded. 
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16. To bar the feme of dower in 

the husband’s estate; is her joining 
in the deed, and making such ac- 
knowledgment, necessary in all ca- 
ges, &C. ? 
4. There are no exceptions of the na- 
ture referred to in this question, to 
the necessity of a wife executing a 
conveyance and being privately ex- 
amined, in order to bar her dower, 
unless, Where the grantors are non- 
residents ; as to which, see answer 
AS supra. 

17. Generally, is there any thing 
peculiar in respect to dower in your 
state ? 

A. The rights of the widow to dow- 
er, are the same in our state, as at 
common law in general. 

18. What Officers in your State 
are authorized, to take acknowledg- 
ments and proofs of deeds and mort- 
gages ? 

A. The officers, authorized to take ac- 
knowledgments, and proofs of deeds 
and mortgages affecting lands in our 
state are 

A judge, of the sup. court of the U. 
States. 

A justice, of the sup. court of this 
state. 

A judge, or justice of the superiour 
or sup. court of any state, or territory. 

The first judge, of the district of 
Columbia. ' 

The first, or other judge of any 
court of common pleas, in this state. 

The mayor, or recorders of the ci- 
ties of New York, Albany, or Hud- 
son, and the mayor of Schenectady. 

Certain commissioners, appointed 
to do certain duties of a judge of the 
supreme court ; and commissioners, 
appointed in each county by virtue 
ola statute passed in 1818, for this, 
and some other special purposes. 

_ But when an acknowledgment is 
before a commissioner, or judge of 
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| county where the deed is to be re- 
corded, a certificate must be attached 
| to it from the county clerk where it 
is acknowledged, of such judge, or 
commissioner, being authorized to 
take the acknowledgment ; and of his 
acquaintance with the hand-writing 
of the judge, &c. and belief of the 
signature, being in his hand-writing. 
19. What is the form of a certifi- 
cate by such officer, when the gran- 
tor acknowledges the execution ? 


A.  StaTE of Wew Vork, ss. ; on this 
day of personally appeared 


before me (here insert the name and 
office of the person taking the ac- 
knowledgment_).4. B.of-——known to 
me to be the person described in and 
wio executed the within deed, who ac- 
knowledged that he executed the same 
as his own. act and deed; there being 
no alterations therein ( except as no- 
ted_) I allow it to be recorded. | 
Signature. of the Officer.” 
Certificate, where the identity of thé 
party is proved to the officer. (1) 
‘Srate of New Vork, ss: on this 
day of personally came be- 

















fore me (insert here the name and of- 


fice of the person taking the acknowe 
ledgment_) the said 4, B, and C, D, 
(which said C, D, is known to me,) 
and he being by me sworn, ( or affirm- 
ed as the case is, ) did depose and say, 
that he knew the said A, B, then pre- 
sent, and that he was the person de- 
scribed in and who executed the within 
conveyance, and the said A, B, ac- 
knowledged that he executed the said 
conveyance as his own act and deed: 
there being no alterations therein ( ex- 
cept as noted, ) I allow it to be re- 


corded. 
Oflficer’s signature.” 


20. What is the form when the ex- 
(1) Where the grantor or mortgagor, is not 


Anown to the officer, a witness must be pre- 
sent and be sworn (or affirmed, ) to the identity 








Common pleas, neé residing in the | 


of the grantor, as in the form is certified. 
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ecution is proved before him, by the 
deposition of the subscribing wit- 
nesses ? 

Jf. ** State of New Vork, ss: on this 
&c. personally appeared before me, 
{insert here the name and office of 
the person taking the deposition,) 
C, D, of — known to me, who 
bens by me duly sworn, did depose 
and say, that he saw A, B, known to 
him to be the person described in, and 
who executed the within conveyance, 
execute the same and acknowledge it 
to be his act and deed, and that he sub- 
scribed the same asa subscribing wit- 
ness thereto, there being no alterations 
therein (except as noted, ) F allow it 
to be recorded. 

Qilicer’s signature.” 





Where the identity of the witness 
is proved to the oflicer. (1) 

* SraTe of New Fork, ss: on this 
——day of ——personully came before 





me ( here insert the name and oilice of 


the person taking the proof, ) C, D, 
and E, F,’ which said E, F, is known 
to me,) and he being sworn saith, that 
he knew the said C, D, then present, 
and that he was the person described 
an the within conveyance as subseri- 
bing witness thereto: and the said 
C, D, being sworn said, that he saw 
4, B, known to him as the person &c. 
(as in form next above.) 

It is not essential that the officer 
should know.the witness, to the iden- 
tity of the grantor or subscribing 
Witness; the oath of a person un- 
known is suflicient, although in the 
foregoing forms itis stated, that the 
indentifying witness is known, but 
may be omitted. 

21. Must the grantor or witness 


(1) Where a deed &c. is proved by a wit- 
ness and he is unknown to the officer, there 
must be a witness present who knows him, 
and must be sworn to the identity of the wit 
mess as inthe form is certified. 
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subscribe the acknowledgment, « 
deposition ? 

4. ‘he subscription of the grantor op 
witness is not necessary, to the ac. 
knowledgment or deposition. 

22. Is the certificate to be unde 
the seal, as well as the hand of the 
ollicer 2 
4. The certificate of the officer, need 
not be under seal. 

23. If a quaker is witness, whatis 
the form of afiirmation by your law? 
A. ** Who being ( conscientiously seri. 
pulous of taking an oath, ) did solemn. 
ly, sincerely and truly affirm and de. 
clare that &c. (1) 

24. if a grantor, mortgagor, o 

witness, is in another state or territo- 
ry. What officers in such other state 
&c.may take the acknowledgment of 
the grantor, or deposition of the wit- 
ness, to the execution ? 
A. A judge, of the supreme or sup: 
riour court of another state or terr- 
tory ; or a judge of the sup. court of 
the U. States. 


25. Where the officer is of another 
state &c. what proof or instrument 
must be made or annexed to his cert: 
ficate, showing he is such officer &c! 
4. Nothing more is requisite, wher 
the officer taking the acknowledg- 
ment or proof is of another state, than 
the certificate under his hand ; this 
will entitle it to be recorded, aut 
make it evidence on trial. 

26. If grantors or witnesses alt 
dead, removed from the state, or cal 
not be found ; is there any provisi0l 
in those cases, for secondary prool 
&c. ? 

4. There is no provision for such s¢- 


(1) These will be the words used in tht 
certificate; the mode of affirming the witness 
is thus “* You do solemnly, sincerely and tru 
aflirm and declare, that you will true answer 
make to such questions as shall be put to yo 
touching the execution of this deed.” 
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condary proofs, as are referred to in 
this question. (1) 

97. If the grantor and witnesses 
are in a foreign country, and living 
or dead, is there any provision for 


taking an acknowledgment or proof 


in such country 2 

4. Where the grantor or witnesses 
are in a foreign country, the court of 
chancery may issue a writ of * de- 
dimus potestatem” to any discreet 
person or persons residing therein, 
to take the acknowledgment or proof, 
which is to be taken in the forms be- 
fore given, and which acknowledg- 
ment or proof, will entitle it to be 
recorded, 

By a late statute, acknowledg- 
ments or proofs of deeds, or other 
writing concerning lands in the state, 
made by British subjects, actually 
residing within the united kingdom 
of Great Britain and Lreland or the 
dominions thereunto belonging, to a 
citizen of the United States, may be 
made and taken before the mayor, or 
chief magistrate of the city of Edin- 
burgh, duly to be certified under their 
hand and seal of office. 

And bya former statute, such ac- 
Knowledgments or proof, made by 
British subjects, actually residing 
within the kingdom of Great Britain 
oa citizen of this state, of lands there- 
m, may be taken before the mayor 
ofthe city of London, or before any 
minister of the United States resident 
in Great Britain, and to be duly cer- 
tified under the seal of office, of the 
mayoralty of the said city. 

28. Are deeds and mortgages 
recorded, evidence ; by whom are 
copies exemplified 2 
4. The record of deeds and mortga- 
5¢s, or a transcript of the record, 
Certified by the secretary of state, or 


(1) This would seem a necessary, and of- 
ten required provision, Ed. 
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the clerk of the county in whose of- 
fice the same is recorded, or, regis- 
tered, under the seal of the court of 
common pleas of the county, whereof 
he is clerk, may be read in evidence 
inany court of the state, without fur- 
ther proof. 

And the deed iiself with the certi- 
ficate of acknowledgment upon it, is 
evidence whether recorded or not. 

29. In what order, do mortgages 

take preference of each other ? 
4. Mortgages take preference, ac- 
cording to the priority of their being 
registered. But nolice of an unregis- 
tered mortgage, at any time before 
the registry of a second, will pre- 
vent the preference of the second. 

30. Is any time allowed after exe- 

cution, within which the mortgage 
heing recorded, a subsequent mort- 
gage gains no priority by first re- 
gistering ? 
4. here is no time after the execu- 
tion allowed, within which register- 
ing a mortgage, will prevent the 
preference of a second mortgage first 
registered ; between two equally fair 
mortgagees and no notice, diligence 
in registering, will decide the pre- 
ference. 

31. May deeds of mortgage, be ac- 
knowledged and proved in like man- 
ner in and out of the state, recorded 
and have like competency in evi- 
dence, as absolute deeds &c ? 

A. Deeds of mortgage, may ‘be ac- 
knowledged and proved before the 
same oflicers, in like manner, and 
have the same competency in evi- 
dence, as absolute deeds. They dif- 
fer as to the place of record in this, 
that mortgages, must be registered in 
the office of the clerk of the county 
where the lands lie; and so must 
deeds of lands in the recording cown- 
ties. before referred to ; but deeds of 
lands in other counties, may be re- 
corded either, in the office of the se- 
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cretary of state, or in the county 
clerk’s office. 


32. In regard to the execution of 


deeds and mortgages in your state, 
is there any other thing to be obser- 
ved, &c. 2 

A. Nothing. 


No. 111. JUDGMENT, (EXECUTION) 
&c. 


33. Do judgments bind real pro- 
perty, and may it be sold on execu- 
tion in your state ? 

A. Ves. 

34. From what time is a judgment 

(or decree in equity,) a lien on real 
estate, against alienation of the debt- 
or, &c. ? 
4. At law, from the time of filing the 
judgment roll ; and from the time of 
issuing execution, upon a decree in 
chancery. 

35. What is the order of priority 
among judgment creditors, in res- 
pect of lands? 

A. Priority of judgment. 

$6. Does a judgment bind, after 
acquired land 2 
4. Yes. 
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4. Ves, in the sup. court of the state, 
41. Can executjon be taken out a 
once, in every county, &c. 2 


4A. Execution may be taken out aj 


once in every county, but the lien 
&c. would not be lost by omitting to 
do a 
42. Can execution issue immedi- 

ately after judgment, against real 
estate of the debtor, and that be sold 
without any previous appraisment 
&c. and on what conditions as to pay- 
ment ? 
4. Execution may issue immediate. 
ly ; conditions of payment cash. 

43. In such case, is a Deed made 
and delivered to the party, before 
acknowledgment of it by such officer 
in court, or confirmation by the 
court, valid: If fraud or irregularity, 
is there any summary redress ? 
4. The deed is made by the officer 
vvz. the sheriff or coroner, and de- 
livered without acknowledgment ia 
court ; it need be acknowledged only 
for the sake of recording, and ther, 
before a judge or officer authorised, 
as in other cases; previous con 
firmation by the court is not neces- 
sary: there is always summary re 


37. In respect of chattels, has the | dress for irregularity, and general. 


first judgment, or first execution de- 
livered, the preference 2 
A. The first execution. 

38. In respect of chattels, may the 
debtor alienate, before execution de- 
livered 2 
A. Ves. 

39. Is a prior judgment in an In- 
feriour court, a lien on lands without 
its jurisdiction, &c. 2 
A. No lien, and has no effect what- 
ever, beyond the jurisdiction of the 
court, against the alienation of the 
debtor, or a subsequent judgment in 
respect of lands, elsewhere. 

40. Is there any Court in which 
a Judgment will bind the lands, in 
every County 2 








ly for fraud, by application to the 
court, founded upon affidavit. Bui 
if it be a complicated case of fraud, 
and many persons interested, the 
parties must have recourse to the 
court of chancery. 

44. Before real estate can be soll 
on execution, must it be appraised 
and sale delayed, until it brings the 
appraised value, or some propdl- 
tion, &c. 2 
4. No appraisal or delay. 

45. Is there any writ of levari la- 
cias, elegit, extent, &c. in your state’ 
A. Not in use. 

46. Are there any laws, to delay 
or impair the remedy on exect 
tion, by suspension, appraise! 
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and a minimum fixed, &c. or con- 
straining the creditor to receive oth- 
er than lawful money &c. ? 

JA. No such laws. 

47. What security is required, 
that the property shall not be wasted, 
and be forth coming ? 
4A. No security of course. 

48. May the debtor redeem land 

gold on execution, &c. ? 
A. Yes, within one year after the sale, 
by paying to the purchaser the pur- 
chase money, and interest at the 
rate of ten per cent. from the time of 
sale. (1) 

49. May judgments on warrant 
of attorney, be entered in vacation ? 
4. Ves. 

50. Can judgments be entered on 
warrant of atty. before the debt is 
payable ? 

4. A judgment may be given as a 
security for a debt due, and for future 
advances. 

51. In such case, is the judgment 

anincumbrance, against a subsequent 
judgment for debts due, and follow- 
ed by immediate execution ? 
4. Such a judgment, would take 
preference, against subsequent judg- 
ments for debts due, and followed by 
immediate execution, and though the 
advance for which the first judgment 
was given, might have been made, 
after the subsequent judgment ob- 
tained. 

52. If after sale and conveyance 
of land on execution, the judgment is 
reversed ; does the estate revert, &c.? 


(1) By the act authorising redemption, it 
1s also provided, that any creditor of a defend- 
ant within fifteen months after sale, in default 
of defendant, may redeem the land sold, as 
the defendant or debtor might; but the de- 
fendant in all cases, tohave preference to any 
creditor, 

A creditor redeeming, to be entitled to all 
the rights of the purchaser ; and in like man. 
Ar, any other creditor having a decree in 





A. Quere de hoc! The statute makes 
no provision for the case ; nor has it 
ever arisen so far as | know. I am 
inclined to think, that the purchaser 
would be protected in his title. See 
2. Bac. ab. per Wils. 505. 739. 

53. Is the Ca. Sa. allowed in the 
first instance: are bail exonerated 
by surrender of the principal 2 
4. Aca. sa. is allowed in the first 
instance, except when special bail is 
filed, then afi. fa. must first issue. 

Bail are exonerated by surrender 
of the principal, at any time before 
the return of process against them- 
selves, and within eight days in term, 
after the return of process against 
the bail; but if the principal is not 
surrendered within that time, or die 
between the return of process againsf 
the bail, and the expiration of the 
eight days, they are fixed and must 
pay the debt. 

54. May the debtor be imprisoned 
for any sum ; are none exempted, &c.? 
4. Males for any sum over 10 dol- 
lars: Females exempt for all sums 
under 50 dollars. 

55. Is the Ca. Sa. regulated by 
the common law, ¢&c. ? 

A. By the rules of the common law; 
generally. 

56. Are any kinds of personal es- 
tate exempt from execution ? 

A. Sheep, to the number of 10, with 
their fleeces and the cloth manufac- 
tured from the same ; 1 cow, 2 swine, 
and the pork of the same; all neces- 
sary wearing apparel and bedding ; 
necessary working utensils ; 1 table, 





chancery, or judgment against the defendant, 
may in fifteen months after the sale, redeem 
from the first redeeming creditor, paying 
the sum he has paid with interest thereon at 
7 per cent and satisfying any prior judgment 
or decree of such creditor, against the defend- 
ant. And in diée manner, other creditors ud 
infinitum. But no redemption ‘s allowed, af- 
ter 15 months from the original sale. 
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6 chairs, 6 knives and forks, 6 plates, 
and 6 teacups and saucers, owned by 
any person being a householder, also, 
spinning wheels, weaving looms, or 
stoves placed or put up for use, and 
kept for use in any dwelling house, 
are exempt from sale on execution, 
or distress for rent. 


No. IV. INSOLVENT (LAW.) 


7. Is there a standing insolvent 
law in your state, &c. Are any per- 
sons on account of the nature of the 
debt, &c. excepted out of it ? 

A. Ves, one upon which they may be 
released from imprisonment, on sur- 
render of their property, and are 
discharged from future personal lia- 
bility or arrest, but future property 
is always liable ; and another, upon 
which the debt is discharged, with 
consent of two thirds of the creditors. 

Mone are excepted from the bene- 
fit of these laws. 

58. What time is required to effect 

a discharge: Is the claim for a dis- 
charge, determined by the court or 
a jury ? 
A’ Sia weeks, if the creditors re- 
side within 100 miles from the place, 
where tiie application for a discharge 
is made; if beyond 100 miles, then 
ten wWeens. 

The claim of the debtor, is deter- 
mined by a judge or commissioners, 
if the application is made to them ; 
but if made to an inferiour judge of 
the common pleas, then by the court. 
In the act first referred to (No. 57., 
the creditor may demand a jury. 

59. Must the debtor be actually 
in the gaol, or may he apply tor the 
benefit of the law, at any time &c. ? 
4. He may apply at any time, before 
or alter suit, execution, and impri- 
sonment. 

60. Is there any thing peculiar in 
your insolvent law ? 
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4. We have a provision, by whic, 
the creditor can compel an assignment 
of the debtor’s property, after he has 
been imprisoned 60 days ; upon the 
assignment, the debtor is dischay. 
ged. 


No. ¥. WELLS, &c. 


61. Are lands and freehold intey. 
ests devisable at the pleasure of the 
testator, and to the entire disinheyi. 
son of his children or issue &c. ? 
A. Fes. 

62. What formalities of execution, 
are essential to a will of lands &c? 
1. it must be signed by the testator, 
or by some other person in his pre. 
sence, and by his express direction, 
and attested, and subscribed in the 
presence of such party, by three o 
more credible witnesses. 

63. What formalities are required, 
in the revocation of wills of land ? 
4. Only, by some other will, or codi- 
cil in writing, or other writing of 
the party to such last will and testa- 
ment, and signed, attested and sub- 
scribed in the same manner as in the 
last answer; or by burning, car 
celling, tearing, or obliterating the 
same, by the testator, or by another 
in his presence, and by his direction 
and consent. 

64. Are the provisions of the 29 
C. ii. c. 3. adopted in regard to the 
execution of wills of land &c ? 

Jl. ‘They are, to the whole extent. 

65. Belore what court, or officer, 
are wills of lands and personalty, 
exhibited for proof: does the proof i 
the probate court, affect the right of 
the heir, to question its execution al 
law 2 
4. A will of lands may be proved, 
before a court of com. pleas, but it 
will only be admitted as evidence ll 
the county. 

it may be proved before the sup 
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court, and then is evidence in all the 
courts of the state. 

A will of personalty may be proved 
pefore the surrogate of the county. 
The proof in any case, is only as effec- 
tual as the original will would be, 
if produced and proved; and it is 
thought, that in all cases it may be 
questioned by the heir. 

66. Is theexecution proved by the 

witnesses, or oath of the executors, 
or both, in the first instance ? 
A, By the witnesses if living, and in 
the state. if dead or out of the state, 
proof of the hand writing of the tes- 
tator and witnesses, or of such other 
circumstances as would be proper to 
prove the will, upon a trial at law. 

67. In what office is the will and 
inventory registered: are office co- 
pies evidence ? 

A. In the office of the swrrogate ; office 
eopies are evidence. 

68. What formalities are required, 
to wills of chattels 2 
4. There is no statute provision; 
they are such as required by the 
common law. 

69. Are any number of subscribing 
witnesses, or the signature or seal of 
the testator, required ; or is a will of 
personals provable by the rules of 
the common law &c 2 
4. Answered (see Nos. 62 and 68.) 

70. May executors, or adminis- 
trators having letters in another 
State, sue in your state 2 
A. No. 

71. If not, what is to be done to 
enable them to sue 2 
A. Take out letters of administration 
here upon the intestate’s estate, or 
in case of a will, cum testamento an- 
Nex0. 

72. Are exemplifications of wills 
and testaments, by the proper offi- 
eer in other states, evidence in your 
courts &c 2 

el. No, the originals must be. produ- 
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ced and proved, in the same manner 
is heretofore mentioned. 

73. How are foreign wills and 
testaments proved in your state, &c? 
A. There is no statute provision re- 
lating to foreign wills, or wills or ad- 
ministration in other states; or deeds, 
or judgments; except the acts of 
congress, and what has before been 
answered respecting deeds from 
British subjects, &c. ( See No. 27, 
and acts Cong. vol. ii, 102. iii, 621.) 


No. VI. DESCENTS. 


74. How do inheritances in fee sim- 
ple descend upon intestacy, among 
lineal heirs 2 

75. How among collaterals ? 

76. How, in respect of the half 
blood : does the common law govern? 

77. Does the common law prevail 
on descents, in any cases, and what ? 
A. Descents are regulated by statute, 
of which the following is the sub- 
stance. 

Where a person dies seized of any 
lands, tenements, &c. without devi- 
sing the same in due form of law, 
and leaving more than one person 
lawful issue, or without lawful issue; 
the inheritance in the five several 
following cases, descends and goes 
as in each case is particularly speci- 
fied ; that is to say— 

First, If the intestate (1) leaves 
several persons lawful issue, in the 
direct line of lineal descent, and ai/ of 
equal degree of consaiuguinity to the 
deceased, the inher:tance wiil then 
descend to the said several persons as 
tenants in common, in equal parts, 
however remote from the intestate 
the common degree of consanguinity 
may be, in the same manner as if they 
were all daughters of the intestate. 


(1) The person dying seised The term “in- 
testate” is used for brevity here, 
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Seconp. If the intestate leaves 
issue of different degrees of consan- 
guinity to him or her, the inheritance 
descends to the child or children of 
the deceased if any living, and to the 
2ssue of any dead children, as tenants 
in common; such issue to inherit, if 
one person solely, and if several per- 
sons as tenants in common in equal 
parts, the share which would have 
descended to his, her or their pa- 
rent, if then living ; and each of the 
children of an intestate, always to 
inherit such share as would have 
descended to him or her, if all the 
children who are dead leaving is- 
sue, had been living at the death of 
the intestate. 

If there be no child of the intestate 
living at his or her death, and only 
a grand child or grand children, and 
the issue of a grand child or grand 
children then dead, the inheritance 
descends to such grand child or 
grand children, and to the issue of 
such of them as are dead, as tenants 
in common; such issue always to 
inherit, if one person solely, and if 
several persons as tenants in com- 
mon in equal parts, such share as 
would have descended to his her or 
their parent if then living ; and each 
of the grand children of an intestate, 
living at his or her death, always to 
inherit such share as would have de- 
scended to him or her, if all the grand 
children who are dead leaving issue, 
had been living at the death of the 
intestate. 

And the same law of inheritance 
and descent is to be observed, in case 
of the death of the grand children, 
and other descendants, to the remo- 
test degree. 

THIRD. If the intestate dies with- 
out issue, leaving a father, the inhe- 
ritance goes to the father in fee sim- 
ple; unlesss it came to the intestate 
from the part of his or her mother, | 
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in which case it descends as if ty 
intestate had survived the father, 
Fourru. Hf the intestate after thy 
death of the father, dies without lay, 
ful issue, leaving a brother or Sister, 
or a brother or brothers and a sisi 
or sisters, the inheritance descends ty 
the brothers or sisters, or to the bro. 
ther or brothers and sister or sisters 
(as the case may be.) as tenants iy 
common, in equal parts ; and in such 
case, every brother and sister of th 
half blood of the intestate, inherits 
equally with those of the whole blood; 
unless the inheritance came to the ip. 
testate by descent, devise or gift of 
some of his or her ancestors, in which 
case those not of the blood of such an. 
cestor, are excluded.—And, 
Firru. Ifa brother or sister who 
would inherit if living, die before the 
intestate, leaving a child or childrei, 
such child or children inherit, if one 
solely, and if several, as tenants in 
common in equal parts, the shar 
which would have descended to his, 
her, or their father or mother. 
And in all cases of descent no 
particularly provided for by the act, 
the common law is to govern; but 
nothing contained in the act, is tobe 
construed to bar or injure the right 
or estate of a husband, as tenant by 
curtesy, or a widow’s right of dower. 
Posthumous children are to inherit 
in like manner, as if born in the life 
time of the father. 
No estate in joint-tenancy in lant, 
can be held or claimed under ay 


grant, devise, or conveyance whiat- 


soever after the act made, (other that 
to executors or trustees,) unless the 
premises are expressly thereby de 
clared to pass not in tenancy l 
common, but in joint tenancy ; au! 
every such estate, other than to ext 
cutors or trustees, uniess otherwist 
expressly declared, is deemed to bea 








tenancy in Common. 
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-g, Is there any thing peculiar in 
your law of descents ? 


A. Nothing, but what is specified in 
the preceding answers. 


No. VII. DISTRIBUTION ON INTES- 
TACY, (OF PERSONALTY.) 


79. Upon intestacy, how is the 
surplusage of personal property dis- 
tributed 2 

80. How among collaterals ? 

4. The widow takes one third of 
the surplusage, and the children 
(and such persons as legally re- 
present them, in case any of them 
be dead) the residue in equal por- 
tions, unless previously provided for 
by settlement ; and if there be no 
children, nor any legal representa- 
tives of them, then one moiety is allot- 
ted to the widow, and the residue is 
distributed equally to every of the 
next of kin of the intestate, who are 
in equal degree, and those who re- 
present them, (but no representation 
is admitted among collaterals, after 
brothers and sisters children ;) and if 
there be no wife, then all the estate 
is distributed equally to and amongst 
the childrens and if no child, then to 
the next of kin of equal degree of or 
unto the intestate, and their legal 
representatives ; provided, if after 
the death of a father, any of his chil- 
dren die intestate without wife or 
children in the life time of the mother, 
every brother and sister and the re- 
presentatives of them, shall have an 
equal share with her. 

_ 81. Are the 22nd and 23rd Car. 
u.C. 10,and 29 Car. ii. c. 30, called 
the Statutes of distribution &c. a- 
dopted 2 

‘Il, Such of the provisions of these 
Statutes, as are not incorporated in 


“ preceding answer, do not apply 
ere. 








No. vit. ENTAILS, DOWER, CUR- 
TESY, &c. 


82. May entails be created, as 
under the Stat. de donis—and with 
the same incidents, in respect of be- 
ing barred; dower; curtesy ; waste 
&c ? 

A. Nosuch estates are allowed. 

83. Are entails abolished; con- 

verted into fees ; or otherwise modi- 
fied &c ? 
4. They are converted into fees sim- 
ple absolute, by stat. ( See answer, 
No. 3.) 

84. How barred by the tenant? 
A. Answered as above. 

85. Is the widow entitled to dow- 

er; and the husband to curteésy ; as 
by the common law ? 
A. A widow is entitled to dower; 
and the husband to curtesy, as by the 
common law. ‘There is an exception 
of the widows of persons, who were 
convicted and attainted of adhering 
to the enemies of this state, and who 
died subsequent to the 20th Februa- 
ry, 1806. 


No. 1X. LIMITATION OF SUITS. 


86. What length of adverse pos- 
session of lands is a bar &c? 

A. Twenty-five years. 

87. What savings &c ? 

A. No part of the time, within which 
the party claiming was under 21 
years of age, insane, feme covert, or 
imprisoned, to be reckoned. 

88. Is there a saving in favour of 
foreigners or citizens of other states? 
A. None, other than as above. 

89. Are the general principles of 
English law, on the bar of these sta- 
tutes, adopted in your state ? 

A. ‘They are. 

90. Is there any thing peculiar m 

your state on this head? 


4. Nothing. 
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91. What length of time bars re- 
covery &c. in personal actions ? 
A. Actions on specialties, are not in- 
cluded in the stat. Actions of as- 
sumpsit, trover, detinue, on the case, 
within six years; assault and battery, 
wounding and imprisonment, 4 years; 


words spoken, 2 years; provided, if 


plaintif shall have obtained a judg- 
ment, which has been arrested ; or 
reversed on error; a new suit may 


be commenced in one year; and if 


dejendant is absent from the state, 
when the cause of action accrues, the 
statute only begins to run from his 
return. 
92. What savings ? 
A. The same as in answer to Vo. 87. 
93. Are there any in favour of ci- 
tizens of other states, or foreign- 
ers 2 
A. .Vone, other than as above. 


No. x. TAXES. 


94. May lands be sold for the pay- 
ment of taxes: has an absentee any 
privilege ? 

A. They may. 

95. Before a sale, is notice to be 
given &c ? 
A. Ves. 

96. What officer is to give this no- 
tice ? 

4. The comptroller. 

97. In what manner &c. 

4. It is the duty of the comptroller, 
to make out a siafement of lands char- 
ged with any tax or taxes, and before 
the first day of September, to trans- 
mit by mail, to each county treasurer, 
5 printed copies for himself, and 2 
copies for each supervisor of the coun- 
ty ; and before the 2d tuesday in Oc- 
tober, the comptroller is to have pub- 
lished once a week tor 17 weeks suc- 
cessively, in at least 4 newspapers 
published in each of the four districts 
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list of lands liable to be sold fo 
taxes, has been forwarded to each 
of the county treasurers, and tow, 
clerks in the state. 

And that so much of them, (on, 
day to be mentioned in the notice, 
and succeeding days,) will be sold at 
publick auction at, the capitol in the 
city of Albany, as may be necessary 
to pay the taxes, interest and charge 
due, at the time of sale. 

98. If a sale takes place, is the 
deed absolute 2 

99. If not, what time is allowed to 
redeem, and on what terms : at what 
place or oftice, are the sales entered ? 
A. The comptroller gives to the pur. 
chaser a certificate, describing the 
lands and the sum paid, and wales 
the person claiming title to the 
lands described in the certificate, pay 
to the comptroller (for the use of the 
purchaser,) within 2 years from tle 
date of it, the sum paid, with interes 
at the rate of 20 per cent per ann. 
then the comptroller at the end o 
the 2 years, executes to the purcha- 
ser in the name of the people of the 
state a conveyance, which vests 
in him an absolute estate in fee sim- 
ple. 

100. Do lands on which taxes are 
not paid, in any case vest in the state: 
and then how and in what time to be 
redeemed ? | 
A. No, never. 

101. What officer in any county, 
oughta non-resident desirous of keep 
ing his taxes paid, correspond with 
for that purpose: or what is most 
prudent for him to do ? 

A. County treasurer. 


No. XI. MISCELLANEOUS. 


BAIL, &c. 


102. May debtors pendenie lite, be 


of the state, a general notice, that a! restrained from alienating &c Is 
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the debtor liable to be holden to 
bail, &c? 


4. Only by acourt of chancery, and 


under very special and peculiar 
circumstances. As to bail, yes. 


LETTERS OF ATTORNEY. 


103. Is there any provision for the 
proof &c. of letters of Attorney, made 
in other states or foreign parts, for 
the conveyance of lands &c. in your 
state ? 
4A. No, they must be proved in man- 
ner pointed out heretofore in respect 
of conveyances. ( See answers under 
No. I. particularly 24 to 27, inclu- 
sive.) 

ALIENS. 


104. Do aliens stand on the foot- 


ing of the common law, in respect of 


taking by descent, or purchase: may 
they in any case hold real estate, 
as in mortgage 2 

4. They do; and can only hold real 
estate, when authorized by a special 
act of the legislature. 


ADMINISTRATION. GUARDIANSHIP. 


105. Is the right of administration 
regulated as in England by the 31 
Edw. iii. c. 11. and 21 H. viii. c. 5. 
or by local acts ? 

‘4. Asin England. 

106. May guardians be appoint- 
ed by will: does the common law 
regulate &c 2 
4. Guardians may be appointed by 
will; and generally, the com. law 
regulates guardianship. 


PAYMENT OF DEBTS BY EXECU- 
TORS AND ADMINISTRATORS. 


107. Is the law of England, in re- 
gard to the order of paying debts by 
ex’rs and adm’rs, in force &c 2 
4. The law of England, is in force. 
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108. May ex’rs and adm’rs give a 
preference by confessing judgments; 
Are lands sold on judgment against 
ex’rs or adin’rs ? 

4. They may; land is never sold on 
a judgment against executors or ad- 
ministrators. 


JOINT-TENANCY. 


109. Is Joint-tenancy in land, as 
at common law, &c ? 
4. No estate can be holden in joint 
tenancy in lands &c. wnless declared 
to pass by the grant, devise, or con- 
veyance as such, and not as a tenancy 
in Common ; except in case of execu- 
tors or trustees. ( See ante, descents, 
No. 77.) 


SEALS. 


110. Is the common law, in regard 
to the effect of instruments sealed, 
and not under seal, in force 2 
A. Jtis, and not changed. 

111. Is ascroll Ac. equivalent te 
wax &c 2 
A. 0, never. 


BASTARDS. 


112. Are bastards subject to com- 
mon law disabilities 2 
A. They are. 

113. Are antinuptial children, le- 
gitimated by marriage of the pa- 
rents ? 

A. They are not. 


ALLUVION. 
114. Does the common law in re- 
spect of alluvion prevail ? 
A. Jt does. 


FISHERIES. 


115. Is the owner of lands bor- 
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dering on a river where the tide 

flows and reflows, &c. entitled to se- 

veral fishery in front of his land ? 
116. Is this so by statute, or u- 

sage ? 

A. They are entitled by usage. 


FRAUDULENT CONVEYANCES. 


117. Are the 13. and 27. E. against 
fraudulent conveyances in force in 
your state: or similar acts ? 

4. The provisions of the two sta- 
tutes are incorporated into one, and 
im force. 


STATUTE OF FRAUDS. 


118. Is the 29. Car. ii. c. 3. (called 
the stat. of frauds, ) or similar provi- 
sions, adopted in your state ? 

A. A similar statute exists in this 
state. 


USES. 


119. Is 27. H. viii. called the Stat. 
of uses, (or similar provisions) in 
force ? 

A. Ves, similar provisions. 

120. Is the English law of uses 
and trusts, in force ? 
A. Fes. 


BARON AND FEME. 


121. Is the common law of baron 
and feme adopted: does the wife’s 
chattels vest in the baron 2 | 
4. The provisions of the common 
Jaw prevail. 


USURY. INTEREST. 


122. What is the rate of interest ? 
A. Seven per cent. per annum. 

123. What provisions against usu- 
ry ? 








142 [1821,2.} NEW YORK. sTatrr LAW, AND REGULATIONS. 


“J. ‘The securities are void, and the 
excess paid, may be recovered back, 


BOOK ACCOUNTS. 


124. Are book accounts evidence 
in your state: for what things fuy. 
nished &c ? 

A. ° 

125. Is interest recoverable oy 
book debt 2 
4. Interest is not recoverable oy 
open accounts; on sales, at a specifie/ 
credit, interest is allowed after tly 
expiration of the time. 





BILLS OF EXCHANGE AND PROMISS0- 
RY NOTES. 


126. Are foreign and inland bill 
of exchange and promissory notes 
negotiable ; and generally governed 
by the law of England? 

A. They are. 

127. Must demand be made by the 
holder, and notice of non-acceptance 
or non-payment be given to the drav: 
er or endorser, by the rules adopted 
in the English law, to entitle him ts 
recover ? 

A. Demand and notice are required 
according to the English law mer: 
chant. 

128. Is a protest for non-acce}: 
tance or non-payment necessary, ol 
inland bills and promissory notes? 
A. St is not. ; 

129. Isthere any peculiar practic 
in your state, on this subject ? 

4. JVone. 

130. What damages are recovere 
ble, upon the protest of foreign bills 
of exchange ? 

1. 20 Per cent. 


DIVORCE. 


131. Are Divorces, a_ vinculis 
granted in your state &c ? 
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A. Yes, for adultery only. The par- 
ties must be inhabitants. Thecrime 
may have been committed out of the 
state. The court of chancery only, 
has cognizance of divorce. 


ATTACHMENTS. 


132. Do foreign and domestick at- 
tachments issue in your state, a- 
gainst absent, or foreign debtors ? 


A. Yes. 


LANDLORDS AND TENANTS. 


133. Is the law of landlord and 
tenant, in regard to distress for 
rent, similar to the English law ? 
4A. Yes, with some modification, in 
the exception of certain articles 
deemed indispensable. 


SET-OFF. 


134. Is the law of set-off, similar 
to the English law, and that of other 
states ? 

A. Itis. 


CHOSES IN ACTION. 


135. Are choses in action assign- 

able: may the assignee sue in his 
own name: is there any liability of 
the assignor over, unless stipula- 
ted ? 
4. They are; but assignees cannot 
sue in their own names; liability 
over, stands on the principles of the 
tom. law. 

136. Is the common law in respect 
of choses in action, adopted 2 
4. The common law prevails. 
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LIFE ESTATES XC. 


137. Aretenants for life, years, &c. 
entitled to the same rights, and sub- 
ject to the same liabilities, as by 
the common and statute law of En- 
gland ? 

A. ‘They are. 


DECREES IN CHANCERY. 


138. How are decrees in equity 
executed &c ? 
4. ‘The court has power to issue ex- 
ecution to sheriffs of counties, against 
goods &c. or person: on mortgages, 
either strict foreclosure, or sale ; and 
after sale, the writ of assistance. 


INSOLVENT ESTATES. 


139. Incase the estate is insolvent, 
are creditors paid pro rata, &c ? 
A. See answers, to Vos. 107, 8. 


PUBLICK OR PROPRIETARY LANDS. 


140. Are there any lands which 
belong to the State: how obtained 
by one desirous of purchasing: Is 
there any proprietary land, and how 
obtained 2 
A. There are; they are obtained by 
application to the commissioners of 
the land office ; no proprietary lands. 


ENGLISH LAW BOOKS. 


141. Are English law books, al- 
lowed to be read in your State 
courts: if so, under what limita- 
tions 2 , 

A. Without any restriction or limi- 





tation. 
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APPENDIX. ) 
t 
t 
Ruxes and Orpers, in Chancery. 
f 
1806, June 7. 
$ 
1, OndEnED, | repealed, see rule 77.] ‘ 
2 

2. That all process of subpoena to appear and answer shall be in the fol. I 
lowing form : ‘ 

“ The people of the state of New York, by the grace of God free and inde. 
pendent, to * * * * * * greeting. We command you, that you personally f 
appear before our chancellor, in our court of chancery, on the— day of t 

—wheresoever the said court shall then be, to answer to a bill of com- t 
plaint exhibited against you in our said court, by * * * * * and to do further r 
and receive what our said court shall have considered in that behalf; and this C 
you are not to omit under the penalty of two hundred and fifty dollars. Wit- t 
ness, * * * * * * chancellor of our said state, at the city of t 
the —-————- day of in the year of our inde y 
pendence. h 

Solr. Clerk.” 

3. That the names of four defendants and no more, (husband and wife be- . 
ing considered as one fierson,) in the same cause may be inserted in each sube ‘ 
frena, and that the service thereof may either be by the delivery of the sub tt 

poena or a copy thereof, showing the original at the time of such delivery t0 
‘ Hh the defendant, or to kis wife or servarit, at his dwelling-house or usual place 
it f of abode ; that such copy shall be inscribed “ copy,” and subscribed by the in 
| 4 i complainant, or his solicitor, with his name. | Amended, see rule 78 | re 
Me fil 
i 4 4. That such subpcena shall be served on or before the appearance day; te 
| | and if the defendant resides in the city of New York, or in the city of Albany; co 
| i and the subpeena is served four days before the appearance day, the appearance fa 
Hy shall be entered four days exclusive of the day of service ; but if the defendant 
he does not reside in either of those cities, and the subpcena is served fourteen 
it days before the appearance day, then the appearance to be entered within fe 
Has fourteen days exclusive of such service ; and if an appearance is not entered wi 
as required, an attachment may be issued at any time after the expiration of su 
the period allowed for such appearance. an 


5. That if the subpeena shall haye been served personally on the defendant, 
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and he shall not cause his appearance to be entered within the time limited 
for that purpose, then the complainant may after such time shall have elapsed, 
upon filing an affidavit of such service, obtain an order that the defendant 
enter his appearance and file his answer in six weeks thereafter, or that the 
pill be taken pro confesso against him, which order shall, without notice 
thereof to the defendant, become absolute, and may be entered as of course at 
the expiration of the said six wecks. 


6. That all attachments for contempt for not appearing, shall have at least 
fifteen days exclusive between the test and return (unless upon motion or pe- 
tition the court shall order otherwise) and may be returnable as well in vacae 
tion asin term time. That in any case, in which the service of a subpoena 
shall have been otherwise than personal, after an attachment for not appearing 
shall have been issued to the county in which the defendant is an inhabitant, 
and returned non est, the complainant may, at his election, issue alias and 
pluries attachments, or proceed as in case of a defendant absent from the state, 
or concealing himself therein. 


7. That whenever it shall appear by affidavit, that a defendant is absent 
from this state, or cannot upon diligent search and inquiry, (intermediate the 
test and return of a subpcena to appear and answer) be found therein, an order 
may be entered, requiring him to appear and answer the complainant’s bill, 
if concealed within this state, in three months; if in any other of the United 
States, within four months ; and if in foreign parts, within nine months after 
the date of such order: and a copy of such order having been published in 
the mode required by law, the complainant may, after the expiration of six 
weeks, subsequent to the term limited by such order, enter an order to take 
his bill pro confesso. 


8. That if the affidavit proving the absence or concealment of the defend- 
ant, does not state some probable cause for inferring that he is within this 
state, or some part of the United States, he shall always within the intent of 
this rule, be deemed to be in foreign parts. 


9. That if a defendant shall have been taken on attachment for not appear- 
ing, shall be brought into court in consequence thereof, and shall neglect or 
refuse to cause his appearance to be entered instanter, or his answer to be 
filed within such time as the court shall then appoint, he shall stand commit- 
ted until the costs accrued in consequence of his contempt be paid ; and the 


complainant’s bill shall thereupon be taken pro confesso against him, as by de- 
fault. 


10. That when an attachment for not appearing shall be served, the de- 
fendant shall be retained in custody thereon, to answer the exigency of the 
writ, until the return day thereof, unless he shall, with one or more sufficient 
surety, give bond in the penal sum of three hundred dollars to the complain- 
ant, conditioned for his appearance on the return day of such attachment, ac- 
cording to the command of such attachment, on the return day thereof, That 

19 
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if such attachment shall not be returned, the complainant may enter an ordey 
requiring the returning officer to bring in the body of the defendant, in foy,. 
teen days after the service of a copy thereof, or that he be amerced fifty do}. 
lars. That all the defendants in the same cause liable to attachment for cop. 
tempt in the same county, shall be named in such attachment. 


11. That the complainant may amend his bill at any time befere answer, 
plea or demurrer filed, of course, and without payment of, costs; but if the 
defendant’s appearance is entered, and the defendant hath procured a copy of 
the bill, the complainant shall furnish the defendant with a certified copy of 
the amended bill gratis. [ Amended, see rule 90.] 


12. That the complainant shall have three weeks time after notice of the 
defendant’s answer being filed, to except to the same, file a replication, or set 
down the cause for hearing on bill and answer, at the expiration of which 
time, if no proceedings have been had by the complainant, a decree for the 
dismissal.of the bill may be entered at the next or any subsequent term, unles 
there be good cause shown to the contrary. 


13. [ Repealed, see rule 90.] 


14. That the defendant shall have six weeks, exclusive from the day m 
which his appearance is required to be entered by the terms of the subpem, 
and the time allowed from the service thereof by the 4th rule, to answer the 
complainant’s bill. 


15. That if the defendant puts in an insufficient answer, which is excepted 
to as insufficient, and the defendant submits to answer further, or the answer 
shall on reference be found insufficient, in either case the complainant may 


amend his bill of course, and without costs, and the defendant shall answer § 


the amended bill and exceptions together ; and when the defendant shall plead 
or demur, and the plea or demurrer shall be over-ruled, the complainant may, 
before the time for answering expires, amend his bill of course, and without 
costs ; and the defendant shall answer the amended bill, with the exceptions 
to the plea, if it shall stand for an answer ; with liberty to except and be ex 
cepted to, and the defendant shall submit to answer the exceptions, or the ex- 
ceptions shall on a reference be allowed. 


16. That all answers, whether taken with or without oath, or by consent 0 
parties, shall be taken before any one of the masters of this court, or before 
commissioners, and that no answer be filed unless so taken, without special 
order for that purpose first had. 


17. That in all cases, in which the defendant shall answer the complainatt 
before the time expires for replying, the complainant may amend of courst 
until it expires; but if such amendment requires a new or farther answel, 
then it shall be on payment of costs to be taxed: but if a new or farther a 
swer is not thereby rendered necessary, then the complainant shall only be 
bound to furnish the defendant with a copy of the bill as amended, gratis. 





rea agset a 


~~? 


aA ns © ct 


> fF wm Dd 


mam 6285 - 69 +m eX FF fF & we A 6D et 








182i, 2.) NEW YORK. = sTars Law, AND‘REGULATIONS. 147 


der 18. That if the defendant demurs to the bill for want of parties, or other 
four. defect which does not go tothe equity of the whole bill, the complainant may 
‘dol. amend at any time before the demurrer is set down for argument, or within 
Con fourteen days after receiving notice of the demurrer, of course, upon the pay- 


ment of costs to be taxed, and in all cases where a defendant shall demur, 
which from the causes of demurrer at the time of amendment, shall not come 


wer, within the former part of this rule, the complainant’s right to amend and the 
the terms on which it may be done, shall be in the discretion of the court, and may 
py of be ordered at any time before a deeree allowing the demurrer. 

py of 


19. That when a plea or demurrer shall be filed, it shall be the duty of the 
party pleading or demurring, within three weeks after filing the plea or de- 


F the murrer, to set the same down for argument at the next term, or in default 
r set thereof, that an order may be entered that the same be over-ruled ; and the 
hich complainant shall then be at liberty to proceed as though such plea or demurrer 
r the had not been filed ; but that if a defendant shall plead a former decree, another 


suit depending for the same cause, or other matter of record in this court, the 
defendant shall, instead of setting the same down for argument, enter an order 
for a reference to a master to examine and report whether the plea be true ; 
and shall procure the master’s report thereupon by the next term, or the plea 
shall be considered as over-ruled, and the complainant be at liberty to pro- 


nless 


& ceed as though no such plea had been filed, unless cause be shown to the 
cela, 
ys contrary. 


20, That one rule to produce witnesses, and one rule to pass publication, 





pted shall be sufficient, each of which shall be a rule of three weeks ; and neither 
wer of which shall be entered, unless on the application of the party to his clerk, 
may who shall enter the rules. 

wer 

lead 21. That for the purpose of compelling the attendance of witnesses who 
nay, reside in this state, a subpcena may issue under the seal of the court, with a 
hout blank for the names of the witnesses to be filled up by the party procuring the 
ions same, as occasion may require, requiring the witnesses to attend before the 
, ex: commissioners in the commission named, at such time and place as the com- 
ex: missioners shall appoint, for the purpose of giving evidence in the cause 


therein described ; and a memorandum in writing subscribed by one or more 
of the commissioners, designating the time and place when the commissioners 


at of shall meet for that purpose, being left with the witness at the time the sub- 
fore pena shall be served on him, shall be sufficient to compel the attendance of 
cial such witness at the time and place designated, in like manner as if the time 


and place of the meeting of such commissioners had been specially designa- 
ted in such subpcena, or toincur a contempt if he does not attend accordingly 5 


nant and when the subpoena is to compel the attendance of witnesses before the 
Tse, examiner, the day and place shall be described inthe writ. 

ver 

an : 22. That a witness once examined, either before an examiner or commis- 
be sioners, shall not be again examined, either to the same or different facts, 
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if such attachment shall not be returned, the complainant may enter an orde 
requiring the returning officer to bring in the body of the defendant, in foy,. 
teen days after the service of a copy thereof, or that he be amerced fifty do}. 
lars. That all the defendants in the same cause liable to attachment for cop. 
tempt in the same county, shall be named in such attachment. 


11. That the complainant may amend his bill at any time befere answer, 
plea or demurrer filed, of course, and without payment of, costs; but if the 
defendant’s appearance is entered, and the defendant hath procured a copy of 
the bill, the complainant shall furnish the defendant with a certified copy ¢ 
the amended bill gratis. [ Amended, see rule 90. } 


12. That the complainant shall have three weeks time after notice of the 
defendant’s answer being filed, to except to the same, file a replication, or set 
down the cause for hearing on bill and answer, at the expiration of which 
time, if no proceedings have been had by the complainant, a decree for the 
dismissal of the bill may be entered at the next or any subsequent term, unles 
there be good cause shown to the contrary. 


13. [ Repealed, see rule 90.) 


14. That the defendant shall have six weeks, exclusive from the day » 
which his appearance is required to be entered by the terms of the subpem, 
and the time allowed from the service thereof by the 4th rule, to answer the 
complainant’s bill. 


15. That if the defendant puts in an insufficient answer, which is excepted 
to as insufficient, and the defendant submits to answer further, or the answer 
shall on reference be found insufficient, in either case the complainant may 
amend his bill of course, and without costs, and the defendant shall answer 
the amended bill and exceptions together ; and when the defendant shall plead 
or demur, and the plea or demurrer shall be over-ruled, the complainant may, 
before the time for answering expires, amend his bill of course, and without 
costs ; and the defendant shall answer the amended bill, with the exception 
to the plea, if it shall stand for an answer ; with liberty to except and be ex 
cepted to, and the defendant shall submit to answer the exceptions, or the ex 
ceptions shall on a reference be allowed. 


16. That all answers, whether taken with or without oath, or by consent ol 
parties, shall be taken before any one of the masters of this court, or before 
commissioners, and that no answer be filed unless so taken, without special 
order for that purpose first had. 


17. That in all cases, in which the defendant shall answer the complainant 
before the time expires for replying, the complainant may amend of cours¢ 
until it expires; but if such amendment requires a new or farther answel, 
then it shall be on payment of costs to be taxed: but if a new or farther a 
swer is not thereby rendered necessary, then the complainant shall only be 
bound to furnish the defendant with a copy of the bill as amended, gratis. 
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18. That if the defendant demurs to the bill for want of parties, or other 
defect which does not go tothe equity of the whole bill, the complainant may 
amend at any time before the. demurrer is set down for argument, or within 
fourteen days after receiving notice of the demurrer, of course, upon the pay- 
ment of costs to be taxed, and in all cases where a defendant shall demur, 
which from the causes of demurrer at the time of amendment, shall not come 
within the former part of this rule, the complainant’s right to amend and the 
terms on which it may be done, shall be in the discretion of the court, and may 
be ordered at any time before a deeree allowing the demurrer. 


19. That when a plea or demurrer shall be filed, it shall be the duty of the 
party pleading or demurring, within three weeks after filing the plea or de- 
murrer, to set the same down for argument at the next term, or in default 
thereof, that an order may be entered that the same be over-ruled ; and the 
complainant shall then be at liberty to proceed as though such plea or demurrer 
had not been filed ; but that if a defendant shall plead a former decree, another 
suit depending for the same cause, or other matter of record in this court, the 
defendant shall, instead of setting the same down for argument, enter an order 
for a reference to a master to examine and report whether the plea be true ; 
and shall procure the master’s report thereupon by the next term, or the plea 
shall be considered as over-ruled, and the complainant be at liberty to pro- 
ceed as though no such plea had been filed, unless cause be shown to the 
contrary. 


20. That one rule to produce witnesses, and one rule to pass publication, 
shall be sufficient, each of which shall be a rule of three weeks ; and neither 
of which shall be entered, unless on the application of the party to his clerk, 
who shall enter the rules. 


21. That for the purpose of compelling the attendance of witnesses wha 
reside in this state, a subpcena may issue under the seal of the court, with a 
blank for the names of the witnesses to be filled up by the party procuring the 
same, as occasion may require, requiring the witnesses to attend before the 
commissioners in the commission named, at such time and place as the com- 
missioners shall appoint, for the purpose of giving evidence in the cause 
therein described ; and a memorandum in writing subscribed by one or more 
of the commissioners, designating the time and place when the commissioners 
shall meet for that purpose, being left with the witness at the time the sub- 
pena shall be served on him, shall be sufficient to compel the attendance of 
such witness at the time and place designated, in like manner as if the time 
and place of the meeting of such commissioners had been specially designa- 
ted in such subpoena, or toincur a contempt if he does not attend accordingly 5 
and when the subpoena is to compel the attendance of witnesses before the 
examiner, the day and place shall be described in the writ. 


22. That a witness once examined, either before an examiner or commis- 
sjoners, shall not be again examined, either to the same or different facts, 
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unless by the consent of the opposite party, or by order of the court on suff. 
cient cause shown by affidavit or otherwise, according to circumstances, 


23. That witnesses examined on direct and cross interrogatories, or either, 
‘shall be sworn generally to give their evidence on the interrogatories, to be 
from time to time exhibited to them by the examiner, so as to avoid the yp. 


necessary repetition of oaths. 


24. That a commission for the examination of witnesses within this state 
shali issue of course, and be made out by the clerk of the party procuring the 
same, upon his application for the purpose ; that the party applying for such 
commission, shall give notice to the adverse party eight days exclusive before 
the issuing thereof, and shall at the same time nominate three commissioners 
at the least, and the party to whom notice is so given shall, if he intends to 
join in the commission, give notice to the adverse party four days exclusiye, 


before the time when the commission may issue, of his intent to join in the 
commission ; and if he shall agree to the commissioners nominated by the 
other party ; he shall at the same time give notice thereof, and a commission 
shall issue to them accordingly ; but if he shall not agree to the commission. 
ers so nominated, he shall at the same time nominate three commissioners, 
and the names and addition of the commissioners so nominated by each party, 
shall be furnished to the clerk, who is to issue the commission, who shall in 
his discretion select one commissioner from each of the nominations of the 
parties, and shall in the presence of the parties, or their solicitors, (if they 
shall elect to attend for the purpose) put the names of all the other commis- 
sioners in separate slips of paper as near as may be alike, close them, so as to 
conceal the writing, and draw one therefrom, and the person named in the pa- 
per so drawn, shall be the third commissioner, and such clerk shall issue 4 
commission to the persons so selected, aid drawn as commissioners according: 
ly. That the three commissioners named in any such commission, or any two 
of them, shall be authorised to execute thesame. That the said commission: 
ers be allowed in the taxation of costs, five dollars for each day’s attendance 
In executing such commission, including going and returning from the place 
where the commission is to be executed, computing a day for every twenty: 
five miles, and that no expenses beyond the said five dollars a day, be allowed 


them. 


25. That the interrogatories as well direct as cross, which either party 
shall exhibit, together with such instructions as either party may choose to 
give the commissieners, relative to the execution of the commission, shall 
accompany the commission when sent to the commissioners, and the party 
who shall sue out the commission, shall have the parvage thereof, but if he 
shall neglect to proceed to the execution thereof, or unnecessarily delay the 
same, the other party may proceed thereon, and cause the same to be execl: 
ted and returned. 






26, | Repealed, see rule 68. | 
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| suffi. 97. That after publication has passed, and the depositions delivered, if either 
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party wishes to examine to the competency or credit of any of the witnesses 
examined in the cause, he shall be at liberty to file articles with his clerk in 
court as of course ; and shall furnish the adverse party with a copy thereof, 
and with notice of his intent to examine to the competency or credit of any 
witness before examined in the cause, specifying which; and shall thereupon 
be at liberty to sue out the commission to take the testimony, or examine be- 
fore an examiner, as in other cases provided. That unless such notice and 
copy of the articles shall be given to the adverse party, within fourteen days 
after obtaining a copy of the depositions, the cause shall not be delayed on ac- 
count of such examination. 


28. That instead of showing witnesses prior to an examination, it shall be 
sufficient to give the adverse party two days notice, exclusive of the day of 
service, of the examination of such witness, describing his name, place of 
abode, and addition. 


29. That the examiners, after taking the depositions to all the interroga- 
tories to which the witnesses examined can depose, shall add one general 
clause indicating, that to the remainder of the interrogatories, the witness 
cannot depose, (where there are any so circumstanced) without specially enu- 
merating all the interrogatories so as to swell the proceedings unneces- 


sarily. 


50. That when a matter is referred to a master to examine and report 
upon, he shall assign a day and place to hear the parties, not less than four 
days exclusive, and the party obtaining the reference shall serve the adverse 
party at least three days exclusive before the day assigned, with a summons 
requiring his attendance at such time and place, and make the proof thereof 
to the master, and thereupon if the party summoned shall not appear to show 
cause to the contrary, the master may proceed exparte, and if the party serv- 
ing such summons, shall not appear at the time and place, or show cause why 
he does not, the master may either proceed exparte, or the party obtaining 
the summons, and not appearing, shall lose the benefit of the reference at the 
election of the other party. 









31. That every cause shall be deemed at issue on filing a replication 
That notice of bringing causes to a hearing, including the bringing on the 
argument of a plea or demurrer, and the argument on exceptions to a master’s 
report, shall be served by the solicitor of the party who sets down the cause 
or brings on the argument, on the solicitor of the adverse party ; if the ad- 
verse solicitor resides in the county where the court is to be held at the time 
of the argument, the notice shall be served eight days exclusive, and if in any 
other county, fourteen days exclusive, before the day of hearing or argument. 
That all causes including pleas and demurrers, shall be set down for hearing 


for the first day of the term, if there be time for that purpose, or for as early a 
day in term as circumstances will permit. 
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$2. That the solicitor for the party setting down the cause for hearing 
shall furnish the register, or assistant register, at the time of setting down, 
such cause, with a note of the time the issue is joined, which shall be entereq 
on the calendar; in default whereof, the cause set down without such Note, 
shall always be deemed the junior cause, and lose its priority. 


33. That if the complainant neglect to set down a cause, and bring the 
same to a hearing at the first term after the same is in readiness to be set 
down, and an affidavit of such default shall be made and filed in the registers 
or assistant register’s office ; an order may be entered that the defendant be 
at liberty to bring on the same at any time thereafter, and if the defenday 
shall set down the cause as aforesaid, and the complainant shall not appear to 
argue the same, the’bill shall be dismissed as of course; but if the complain. 
ant shall appear, unless the complainant has also set down the cause, the de. 
fendant shall have a right to open and close the argument. [Amended, se 
rule 98.} 


34. [Refiealed, see rule 83. } 


35. That every final decree of this court shall be made up, and engrossed 
by the register or assistant register, to be signed by the chancellor, at any 
time after thirty days of the pronouncing the same, if required by either of 
the parties, unless the same shall be appealed from, or a re-hearing be peti 
tioned for before it shall be made up, and that no process be issued, or other 
proceedings had on any final decree, until the same shall have been enrolled. 


36. That an appeal regularly entered before a decree is perfected, shall 
prevent the issuing of process thereon, until the appeal be heard and de 
termined. 


37. That a party appealing from any decree or order of this court, or any 
part thereof, shall state the same in writing to the court, and: deliver the 
same to the register or assistant register of the court, within the time prt 
scribed by law; distinguishing whether the appeal is from the whole or patt 
thereof, and if from a part, briefly describing the part appealed from. That 
such writing be signed at least by one counsel, if a solicitor or counsel has 
been employed for the party appealing, and that a copy thereof be served 0 
the solicitor of the adverse party, if he has prosecuted or defended-by a s* 
licitor; or if he has not, then on his clerk in court, within eight days after 
exhibiting the same in court; and that the party appealing deposit one hur 
dred dollars with the register or assistant register, at the time of making 
such appeal, to answer the costs of the opposite party, if the appellant shall 
not prosecute the same to effect: in default of serving a copy of such wit 
ting and making such deposit, such appeal shall be deemed to have beet 
waived, and proceedings shall thereupon be had, as if such appeal had no! 
been made. [See sule 79, also 87.} 


38, That wheneyer an appeal shall have been filed, the register or assis 
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ant register shall, with all convenient speed, cause the necessary transcripts 
to be made, at the expense of the appellant, (who shall be liable to pay for 
the same in the first instance) and shall transmit the same to the clerk of 
the court for the trial of impeachments and correction of errors. 


39. That every petition for a re-hearing, shall contain the special matter 
or cause on which such re-hearing is applied for ; be signed by two counsel, 
and the facts therein stated; ifnot appearing from the proceedings in this 
court, shall be verified by an oath of the party, or some other person; and @ 
petition for a re-hearing shall never ,be deemed too late, until the decree is 
actually engrossed and signed by the chancellor, and filed. [See rude 70.] 


40. That a copy of every petition for a re-hearing, and every other peti- 
tion, and of every certificate or affidavit relating to any matter pending in 
court, or on which a final order is sought, shall be served on the adverse par- 
ty, with a notice of presenting the same ; and the motion to be founded there- 
on at least four days before the day of presenting the petition, or making the 
motion thereon ; otherwise the party presenting the petition, affidavit or cer- 
tificate, shall only be entitled to an order nisi. 


41. That no injunction other than to stay proceedings at law shall hereafter 
issue, but on motion or petition to the chancellor for that purpose. That no 
injunction to stay proceedings at law, or writ of ne exeat shall hereafter issue, 
but on like motion or petition; but that in the absence of the chancellor, 
such master permanently residing in the city of New York, and such master 
permanently residing in the city of Albany, and such master permanently re- 


| siding in or near the village of Utica, in the county of Oneida, as the chan- 


cellor shall for that purpose by order designate ; or if such designation shall 
not have been made, or the master at any of the said places so designated 
shall die, be incapable by reason of sickness or other contingency of acting, 
or absent from the city or place in which he resides ; then the senior master 
permanently residing in such city, and the master residing in or nearest to 
the village of Utica, in the county of Oneida, shall respectively exercise the 
power of certifying that writs of injunction to stay proceedings at law, or 
writs of ne excat ought to issue; and ascertaining the sum in which the 
party on such ne exeat ought to be held to bail; and that unless the party 
obtaining any such writ, shall within six weeks after the date of the master’s 
certificate in consequence of which such writ issued, obtain an order for con- 
tinuing the same from the chancellor ; such writ shall be dissolved or dischar- 
Sed of course, without further order. [ Amended, see rule 75. | 


42. That an injunction shall not issue to stay proceedings at law, in any 
personal action in which a verdict shall have been given, unless a sum of 
money equal to the amount for which the verdict was given with costs of suit, 
shall be first deposited by the party praying such injunction; and that no in- 
junction shall issue to stay proceedings at law, in any mixed action after ver- 


dict, unless the party praying the same shall deposit such sum of money as 
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shall be at least equal to the costs of the plaintiff accrued in such suit, 
[See rule 87.] 


43. That whenever a cause shall be at issue in any court of common law, 
no injunction shall issue to stay a trial at law, unless such injunction shal] 
have been actually taken out thirty days previous to the sitting of the court, 
in the county in which the trial is te be had; unless special cause shall be 
shown to the chancellor, or unless it shall appear to the master certifying 
that an injunction is proper, that the cause for issuing such injunction has 
arisen within thirty days; and that the,bill was filed, and the injunction ap. 
plied for, within a reasonable time after the complainant was apprised of the 
circumstances on which his application is founded. And in such case a 
injunction shall not issue, unless the person applying for it shall deposit one 
hundred dollars, to be taken out of the court in the whole or in part by the 
defendant in equity, as the court shall order on motion, as a compensation for 
the charge and expense of preparing for the trial at law, if it shall appear 
that such party has been improperly delayed. 


44. That for the purpose of having guardians appointed for infants, a pe. 
tition may be presented by such infants, if above the age of fourteen years; 
or by some person on their behalf if under that age, praying such appoint. 
ment. That previous to the presenting the same to the chancellor, the per. 
sons petitioning may apply to any of the masters of this court, residing in 
any county of this state, who shall by inspection or otherwise ascertain the 
age of such infant, and if such infant is of the age of fourteen years or above, 
shall examine such infant as to his nomination of a proper person for guar 
dian—shall ascertain the competency of the persons proposed as guardians, 
the amount of the property to which the infant is entitled, distinguishing be- 
tween the real and personal estate—the annual value of such real estate, the 
amount of the surety to be given for the faithful performance of his trust 
guardian, and the names, descriptions, and competency of the sureties offer 
ed. That the master making such inquiries, shall annex a report containing 
all those particulars to the petition, without any previous reference for tht 
purpose ; tothe end, that thereupon an order may be made upon producing 
such petition and report to the chancellor, for the appointment of such 
guardian. 


.45. That all guardians, receivers, and committees of lunaticks or idiots, 
who have been or may be appointed by this court, if the clear annual value 
the estate committed to their management exceeds the sum of three hundred 
dollars, shall once in every two years, and if of a less value, once in evely 
three years, in the terms of March or September, exhibit to the court, and 
file with the register or assistant register, an account of their guardianship’, 
or other trusts; and of the balance of money that may then be in their hands 
respectively ; that this court may take proper order for the disposition and 
improvement thereof. That any such guardians, receivers, or committee 
may, if disposed so to do, render such account once in every year, during 
either of the said terms ; and that the register or assistant register, who shall 
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enter their appointment, shall upon the appointment of any guardians, recei- 
vers, or committees, furnish them with a certified copy of this rule. [.4men- 
ded, see rule 80. } 

46. That every solicitor residing in the city of New York, shall have an agent 
residing in the city of Albany, and every soiicitor residing in the city of Al- 
bany, shall have an agent residing in the city of New York ; and all solicitors 
residing elsewhere, shall have two agents; the one residing in the city of 
New York, and the other residing in the city of Albany. That no person 
shall be an agent, unless he shail be a clerk or solicitor of this court. That 
if a clerk is appointed agent, he shall be entitled to receive fees for all duties 
performed by him, for which an allowance is provided for him by law as clerk ; 
and every appointment of an agent shaii be in writing signed by the solicitor, 
and filed in the office of the register or assistant register, wherever the agent 
shall reside ; and the register and assistant register shall have the names of 
the respective agents, and of the respective solicitors appointing them; and 
the latter in alphabetical order, entered in a book to be kept in their offices 
for the purpose. That except services during vacation, in suits where the 
solicitors for the respective opposite parties live in the same county, services 
on the agent shall be as valid in all cases, as if made on the solicitor himself; 
and if there be no agent, the service of the notice may then be on the clerk 
in court, of the party to whom such notice is intended to be given. That 
where the service is on the agent or clerk, it shall be double the time of ser- 
vice which would be requisite, if the service was on the solicitor himself; 
and that all services on agents or clerks shall, during a term, be in the city 
where the term shall be held. [ Amended, see rule 69.| 


47. That all orders requiring a master to execute particular duties, or of 
reference, if without specification of a particular master, shall be deemed to 
apply only to the masters permanently residing in the cities of New York 
and Albany; and that an order or reference to a master elsewhere, shall al- 
ways be on suggestion, or on showing ‘special cause for that purpose to the 
chancellor. That the masters shall not be allowed any fee, in taxation or 
otherwise, for cofiies of their refiorts furnished the parties ; nor shall any such 
copy furnished by a master, be read as a certified copy in any proceedings to 
be had in the cause. [.4mended, see rule 94, | 


48. That whenever sales shall be made by a master by order of the court, 
if the amount of such sale shall not exceed five thousand dollars, the master 
shall be entitled to one per cent. as a commission on such sale ; if it exceeds 
five thousand dollars, and does not exceed fifteen thousand dollars, then he 
shall be entitled to one half per cent. for such excess, and for a larger sum, 
his commission shall be one quarter per cent. 


49. | Repealed, see rule 81.} 


50. [ Repealed, see rule 82. ] 


51, { Repealed, see rule 84. } 
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52. That the Monday in every week during the vacations be assigtied fo, 
the hearing of motions and petitions, if the chancellor is either in the city of 
Wew York or the city of Albany. That no motions or petitions be made o 
presented on any other day, excepting for orders for the issuing writs of ip. 
junction, or ne exeat, or unless there should be no time to finish the business 


offered on Monday; in which case it will be continued from day to day til) 


the business is finished. 


53. That all notices for special motions be served at least four days excly, 
sive of the day of service, before making the same. [ Amended, see rule 76.) 


54. That no bill shall be filed for a complainant not residing in this State, 
before security for costs by a sufficient freeholder of the state, by a bond to 
the defendant in the usual form, shall be given and filed in the office of the 
register or assistant register, unless a solicitor prosecutes the same ; in which 
case the solicitor shall be deemed to have become security for costs if such 
bond shall not have been filed; and where at any time pending the suit the 
complainant shall remove out of the state, and the solicitor shall thereafte 
proceed in the cause before such security shall be given, he shall in such 
cases also be deemed to have become security for costs; but he shall not in 
any case be liable for an amount exceeding one hundred dollars, or where, ii 
there shall be a plurality of complainants, one of them shall be resident it 
this state. 


55. That no person other than an officer of this court shall be permitted to 
prosecute or defend in proper person, unless they shall first obtain an ordet 
for the purpose. That when a suit is so prosecuted, all notices and othe 
papers may be served or delivered by the opposite party, at the office of the 
clerk of the party who prosecutes or defends in person, or on the party st 
prosecuting or defending, at the election of the party serving or delivering 
the same. 


56. That all deposits and payments of money in this court shall be mad 
either with the register or assistant register, or in the bank in which suc 
deposits are required by law to be made ; and by procuring a credit to be er 
tered in the register’s or assistant register’s bank book for the amount there 
of; and until such money shall have been so paid and such credit entered, 
such payment or deposit shall not be considered as valid, so as to stay ord 
fect any proceedings in this court. 


57. That when exceptions are filed to the defendant’s answer, they shi 
be filed with the complainant’s clerk ; and when filed to a master’s rept 
they shall be filed with the register or assistant register; and in every ca 
the exceptions shall briefly and clearly specify the matter excepted to, a! 
the cause thereof; and the exceptions shall be invalid as to any matter 00 
so specified, and in every case, the party filing exceptions shall forthwith git 
notice thereof to the adverse solicitor, and when the exceptions are to tht 
defendant’s answer, the party excepting shall enter an order to refer the sat? 
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to a master, unless he receives notice from the adverse party, within eight 
days of the time of his submitting to answer the exceptions: and ifan injunc- 
tion or ne exeat has issued on the prayer of the complainant, and he excepts 


“49 the defendant’s answer for insufficiency, the complainant shall procure 


the master’s report in fourteen days, or show cause why he has not done so, 
or the exceptions filed shall not prevent the dissolution of the injunction 


or ne exeat. 


58. That all summonses to attend a master, orders to confirm reports, or 
to show cause, or orders nisi, if made in any cause pending and undetermined $ 
shall be served on the solicitor of the party, if a solicitor be concerned for 
him ; but if no solicitor is concerned, the service may be on his clerk in court = 
but orders to confirm reports, where the parties have been notified to attend 
a master respecting the report, or where the defendants have not appeared, 
need not be served, but shall become absolute of course unless cause be 


shown to the contrary. 


59. That every order for an attachment for not appearing—every order re- 
quiring a defendant to appear to a complainant’s bill on proof of his absence 
from the state, or concealment therein—every order for a reference to a mas- 
ter of exceptions to a bill or answer—every order that the defendant enter his 
appearance and file his answer in six weeks—and every order to which a 
party would, according to the practice of the court, be entitled of course, 
without showing special cause, shall be denominated a common order; and 
every other order shall be denominated a special order. That all common 
orders, and all orders by consent of parties, such consent being signed by the 
parties if prosecuting or defending in person, or by the solicitor or counsel 
of the parties, and filed at the time-of entering the same, (except in cases of 
adultery, in which no orders shall be entered as of course) may be entered 
in term or vacation with the register or assistant register, at his office, ina 
book to be by him provided for the purpose, at the instance of the party, if 
he prosecutes in person, or of his solicitor at the peril of the party taking such 
order, and the day on which it shall be so entered shall be noted in such book, 
and that all other motions shall be made in open court, as heretofore has been 
usual. [See rule 84. | 


60. Zhat in every bill of costs offered for taxation, the several items of the 
fees of the officers of this court, composing part of such bill, shall be particu- 
larly detailed and not charged in gross: in default whereof, such fees shall not 


be admitted as part of the costs to be taxed. 


61. [ Repealed, see rule 85. | 


62. That in case of the death, removal from office, or resignation of any 
examiner, in future the papers relating to his office be delivered to the re- 
gister or assistant register, by the persons in whose custody they shall remain 
at the time the event terminating the office occurs, these excepted on which 
alien may exist for the fees of such examiner. 
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63. { Repealed, see rule 86.]} 


64. That all bills, answers, and other proceedings, and copies thereof, shal] 


be fairly and legibiy written; in default whereof, the register, assistant regis. 


ter and clerks, shall not file such as shall be offered to them for that purpose, 


¢ 


65 That all attachments, writs, and other process, (commissions for the 
examination of witnesses excepted) and all proceedings under the same, be 
rewrved to and filed in the office of the register or assistant register of this 
court. 


66. That these rules shall operate from and after the first day of Septem. 
ber term next, and not before. 


67. That all former rules entered for the government of the practice of this 
court, (those regulating the form of process excepted) be vacated. 


1808, July 15. 


68. Whereas the 26th of the printed rules of this court is found inconve. 
nient ; wherefore the same is hereby nuilified, and instead thereof it is order. 
ed: That copies of all interrogatories to be administered to witnesses by either 
party, shall be furnished to the opposite party before examinations thereon; 
that is to say, copies of all direct interrogatories, shall be furnished six days 
before forwarding the commission to commissioners, or before the day assign- 
ed for the examination of the witnesses by an examiner; and copies of all 
Cross interrogatories shall be furnished two days before forwarding the com- 
mission, or the day assigned for the examination by an examiner, as the case 
may be. ; 


1809, April 12. 


69. Ordered, That the service of all notices in the cities of New York or 
Albany, on agents of solicitors residing more than sixty miles westward or 
northward of the city of Albany, shall be made twenty days instead of eight 
days, prescribed by the 46th ofthe gen:ra: rules of this court. (1) 


1809, December 18. 


70. Ordered, That in all cases submitted by the consent of parties without 
argument, a re-hearing shall be granted of course, if either party is dissatis- 
fied with the decree or order made in such case, and shall apply therefor be- 
fore the end of the term succeeding that in which such decree or order shall 
be made. 


1811, October 26. 
471. Ordered, That in future whenever any money is ordered to be paid by 


(1) Eight days notice, does not appear in terms, to be prescribed in Rule 46. 
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the register or assistant register of this court for costs, the duplicate receipt 
of the solicitor receiving the same, endorsed ona copy of the taxed bill of 
costs, shall, with the receipt entered in the ordinary receipt book of such re- 
gister or assistant register, be the exclusive evidence of such payment in pas- 
sing the account of such register or assistant register. 


1812, January 28. 


72. Ordered, That whenever a master in chancery shall sell mortgaged 
premises in pursuance of a decree of this court, by virtue of a mortgage; it 
shall be the duty of the complainant, or of such master, before he executes 
adeed to the purchaser, to file such mortgage in the office ofthe reyister or 
assistant register of this court, unless the mortgagee or holder of such mort- 
gage, shall prefer to have it recorded at length in the county or counties where 
the land so sold shall be situated, in which case it shall be the duty of the 
mortgagee, or holder of such mortgage, to cause the same to be so recorded, 
before the master selling the mortgaged premises shall give a deed to the 
purchaser of such mortgaged premises, the expense of which filing or record- 
ing and entry thereof, shall be allowed in the taxation of costs ; and the regis- 
ter or assistant register, shall make an entry in the minutes of the filing of 
every such mortgage, and the time thereof: this order however not to extend 
to proceedings on a mortgage, appearing by the pleadings or proofs in the suit 
thereon commenced, to have been lost or destroyed. 


1813, February 22. 


73. Ordered, That all orders on or relating to petitions, refer to such pe- 
titions by the names or descriptions of the petitioners, and the dates of such 
petitions (if the same be dated) only, without reciting or setting forth the sub- 
stance of the subject matters of such petitions. 


1814, May 18. 


74. Ordered, That whenever hereafter a master shall advertise mortgaged 
premises for sale under an order of this court, and the defendant shall pay 
the amount due before sale, the master shall be allowed half commissions on 
the amount reported due. (1) 


1814, June 24. 


75. Ordered, That so much of the. 41st rule of this court, as requires the 
party obtaining a master’s certificate for an injunction to apply within six 
weeks thereafter for the chancellor’s order to continue it, be repealed; but 
that the defendant may, as well before as after answer, on due notice, and upon 
the matter of the bill only, move the chancellor for a dissolution of the in- 
junction. : 


(1) The preceding rules and orders, were in the time of Mr, Chan. Lansing; those which 
follow, in the time of Mr, Chan. Kent. 
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1815, January 24. 


76. Ordered, That after the first day of March next, all notices for speciaj 
motions, served on solicitors residing above sixty miles from the place where 
the motion is to be made ; shall be served at least eight days betore making 
the same, exclusive of the day of service, instead of four days as heretofore 
prescribed by the 53d rule of the 7th of June, 1806. , 


1815, June 13. 


77. Whereas the chancellor is authorised to devise an additional seal for the 
court of chancery, to be deposited in some convenient place in the Middle 
District ; It is therefore ordered, that Alexander Forbus of Poughkeepsie, ip 
Dutchess county, attorney at law, be and he is hereby appointed a clerk of this 
court ; and that he forthwith devise and submit to the chancellor an additional 
seal for the said court, containing some inscription or initials designating it 
as a seal for the Middle District, and resembling in other respects the seals 
now in use ; and that the said seal, when approved of by the chancellor, be de. 
posited at Poughkeepsie aforesaid, with the said Alexander Forbus. And itis 
further ordered, that the seal heretofore deposited at Utica be kept. by Richard 
R. Lansing, one of the clerks of this court. And whereas the deposit ot pa 
pers with different clerks residing in the same place is found to be of no pub 
lick utility, and tends to inconvenience in the unnecessary separation of pa 
pers; It is therefore ordered, that all process be issued, and all pleadings and 
proceedings whatsoever, which are to be filed or entered with a clerk, be filed 
or entered with a clerk having the Custody of a seal; and that all records, 
books, and papers which relate to business in this court, and which are or may 
be in the custody or care of the clerks in the cities of WVew York and Albany, 
who have not the custody of the seal, shall, on or before the first day of July 
next, be delivered over to the clerks in those cities respectively with whom a 
seal is deposited; and that Francis A, Bloodgood, one of the clerks at Utica, 
within the same time deliver over the seal, together with the records, books, 
and papers in his office relative tothe business in this court, to the said Rich- 
ard R. Lansing; and that the functions of the clerks not having seals shall 
thereafter cease. And it is hereby especially enjoined on the clerks of this 
court, to keep their offices open for business in the usual business hours, and 
to see that no process pass a seal without being duly warranted ; and to fur- 
nish with promptitude to the party applying, copies of pleadings and other 
papers, written in a fair and legible hand ; and the Ist rule of the 7th of June, 
1806, and so much of any other rule as is repugnant hereto, is repealed. 


78. That so much of the 3d rule of 7th of June, 1806, as limits the number 
of names of the defendants in the same cause to be inserted in each subpena, 
be repealed. 


79. That the deposit of one hundred dollars under the 37th rule, is hereby 
declared to be subject, prior to any other lien, to the charges of the registe? 
or assistant register, for making out the necessary transcripts on appeal, 
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30. That the term of January be substituted for the term of March, men- 
tioned in the 45th rule. 
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$1. That each of the clerks of this court shall provide or continue to keep 
a folio register, well bound and lettered, and therein shall enter the title of all 
causes in court, and the proceedings and entries therein so far as the same re- 
late to their office, which book shall be considered as part of the property of 
their respective offices, and go with the other papers and documents relating 
thereto ; and the 49th rule of 7th June, 1806, is repealed. 
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32. That the clerks and examiners, after the final hearing of a cause, shall 
deposit with the register or assistant register, with whom the decree may be 
entered, all the original pleadings, interrogatories, depositions, exhibits, and 
° other proceedings filed or lodged with, or taken before them in the same 
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Ye cause, making a minute in their register of the delivery of such papers; and 
al that it shall be the duty of the register or assistant register, with whom the 
. decree may be entered, to require the same to be delivered to him as soon as 
ls may be, after the decree shall have been pronounced. That the register 
‘ or assistant register with whom a decree final shall be entered, shall cause 
: the same to be made up in proper form and engrossed, together with all de- 





















cretal orders, reports, and other proceedings in the cause, (and copies where- 
of the register and assistant register shall mutually transmit to each other 
when necessary for that purpose) and shall make out a brief and connected 
history of such proceedings, which having been signed by the chancellor, and 
countersigned by the register or assistant register, and annexed to the bill, 
answer, and other proceedings in the cause, shall constitute the enrolment of 


5 such decree ; andthe 50th rule of 7th June, 1806, is repealed. 

ay 

Y; 83. Whereas the practice of having a case furnished by each party, with 
ly his own abbreviation and view of the testimony, leads to great expense and 


some perplexity, without any adequate assistance therefrom; It is therefore 
ordered, that unless the parties agree upon a case to be signed by them re- 
spectively, and containing with all requisite brevity, a statement of the plea- 
ings and proofs ; a case containing an abbreviation of the pleadings and no 
ore, shall be furnished by the party who sets down the cause for hearing, 
and shall be delivered to the chancellor when the cause is brought to a hear- 


id ang, each party at the same time furnishing the points on which he may think 
wd proper to rely. And if a cause be submitted without argument, upon the 
or points merely, or upon written arguments and no case be agreed on, it shall be 
2) he duty of the party who would have been entitled to set down the cause for 


Hearing to furnish the case, and in the taxation of costs no allowance shall be 
made for any case, except for such as shall be agueed on or furnished as afore- 
Said ; andthe 34th rule of 7th June, 1806, is repealed. 





84. That in cases of adultery, common orders, which in other cases would 
be orders of course, may be entered of course in this action ; provided, how- 
ever, that no order as by consent. or for a reference, or feigned issue, or on 


he coming in of a report or verdict, shall be deemed an order of course. And bh 
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on the coming in of the master’s report or the verdict in cases of adultery, 
the cause shall be regularly set down for hearing at term, preparatory tog 



































‘ 
final decree And if an issue shall have been awarded to satisfy this court 
whether such adultery has been committed, and tie verdict on such issue af. pu 
firms the adultery, the complainant shall not be entitied to anorder on the retur his 
of the postea, unless the judge before whom such issue shall have been tried, sal 
shall certify that the verdict was supported by proof without, or in addition to ed 
the confessions of the party charged ; and the 51st rule of 7th June, 1806, and dir 


so much of the 59th rule as is repugnant hereto, are repealed. 
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85. That no person be admitted to practice as a solicitor in this court, unti 
three years after he shall have been admitted to practice as an attorney of the 
supreme court of this state; or unless he shall have served a clerkship of a 
least three years with a practising solicitor of this court, and shall at the time 
of commencing such clerkship have filed with the register or assistant regis. 
ter, a certificate thereof subscribed by the solicitor. And that no person be 
admitted to practice as a counsellor in this court, until two years after he shal] 


fa 


cel 





have been admitted to practice as a solicitor, or unless he shall be a counsel. au 
lor of the supreme court of at least two years standing ; and that every person sh. 
to be admitted solicitor or counsellor shall, (unless it be otherwise specially of 
ordered) be previously examined before the chancellor, and if found compe the 
tent, he shall be admitted, and not otherwise; and all former rules on this sub dia 
ject are repealed. fan 
scr 

86. That the stated terms of this court shall hereafter be held on the second de 
monday of June, and last monday of September, at the city of New York; fai 
and on the third monday in January, and second monday in November, at tit shi 
city of Albany. de 
the 

87. That the register and assistant register be allowed, for moneys paid out col 
of court in cases not provided for by the fee bill of April 9th, 1813; for evey bef 
sum not exceeding two hundred dollars, one per cent. and for all beyond th de¢ 
sum one-quarter per cent. provided always, that this rule shall not be deemel par 
to apply to money deposited under the 37th and 42d rules of 7th June, 180h Be 
wic 


And it is further ordered, that the rules of 12th June and 17th Decembtt, 

































1812, be refiealed. joi 
eles 
88. That for the purpose of facilitating the appointment of guardians, a! vans 
other proceedings in behalf of infants, in the special case of an application inte 
the chancellor for the sale of their lands, under the statute of the 24th March whi 
1815; the party acting in behalf of such infants may, previous to presenting! 
petition to the chancellor, apply to a master of this court residing in any cou , 
ty of this state, who shall examine into the truth of the facts on which the 4 ue 
plication is grounded, by ascertaining upon affidavit or other proof the ag? oe 
the infants, the amount or value of their personal estate, the situation, quant - 
ty, and value of their real estate, and the extent of the infants’ interest thertili dict 
the facts and reasons rendering it necessary or adviseable to sell the a 


estate or part thereof; the competency of the person or persons proposed & 
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ry guardians ; the names, descriptions, and competency of the sureties to be 
a given by such guardians for the faithful performance of their trust ; that the 
art master making such inquiries shall, without any previous reference for that 
af. purpose, annex a report to the petition containing all those particulars, with 
mn his opinion thereon. That if upon the coming: in of the petition and report, a 
ud, sale of the infants’ estate, in whole or in part, shall by the chancellor be deem- 
to ed proper, the order to be entered thereupon shall, unless otherwise specially 


ind directed, be to the following effect. 


« Ordered, That the said A. B. be, and he is hereby appointed guardian to 
the said infants, for the purposes in the petition mentioned, upon his exes 





ntil 

the cuting a bond together with * * * * * as surety to the said 
at infants, in the penal sum of conditioned, for the faithful 
me and just performance by the said A. B. of his trust,as guardian to the said in- 
vige fants under the act, entitled, ‘ An act in addition to the act concerning infants, 
be passed March 24th, 1815, and for the observance of such orders as the chan- 
sal cellor shall make in the firemises in relation to such trust ; and upon his filing 





such bond with the register or assistant register of this court, after the same 
shall have been approved of as to its form and execution, by one of the masters 
ll of this court, to be signified by his approbation endorsed thereon. And it is fur- 
nee ther ordered, that upon the bond being executed and filed as aforesaid, the guar- 
rh dian hereby appointed may sell all and singular the right and title of the said in- 
fants to the lands, &c. (here describe them, or refer to the petition or report de- 
scribing them) and such sale may be publick or private as the guardian shall 


se]. 
son 


ond deem most advantageous for the infant, and not below what shall be deemed a 
rk; fair and reasonable price, and upon such terms as to credit and security, as he 
the shall deem safe and best for the interest of the infant; and that before any 


deeds are executed, the terms of sale shall be reported to the chancellor by 
the guardian in writing and upon his oath, to be taken before a master or 


out commissioner, to the end that the same may be passed upon by the chancellor 
ery before the sale be confirmed, and that he may make such order as he shall 
hat deem fit, touching the investment and disposition of the proceeds; and the 
ned party shall, at the same time, produce to the chancellor a certificate of the 
306 register or assistant register, of having filed the said bond. (if there be a 
bes widow living, then add) and if the widow entitled to dower shall be willing to 


join in the sale, and release her right of dower, she will be entitled, at her 
election, either to the payment of such sum in gross, arising from the sale, 


and as the chancellor shall judge reasonable, in lieu of dower, or to the annual 
nt interest during her life, of one-third part of the sum for which the lands in 
rch which she had a right of dower were sold.” 

ga 

. 89. That orders and decrees made in term time be entered with the regis- 
ap ‘er or assistant register, where the court is sitting; but orders and decrees 
ed made in vacation may, unless otherwise specially directed, be entered with 
te either the register or assistant register, as the convenience of the party shall 
ell dictate ; but the caption that may precede the entry or copy of any order or 


rel decree, shall always state truly the place where the court was held when the 
is Same Was made. | 
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90. That no amendment be allowed, as of course, under the lith rule of "th 
June, 1806, to a bill which has been sworn to by the party ; and the f3th rule 
of 7th June, 1806, is hereby repealed. 


91. That on bills to procure a foreclosure, or satisfaction of any mortgage, 
if the same shall have been taken fro confesso, according to the rules and 
practice of the court, the complainant may thereupon, at any time enter as 
of course, a rule for a reference to a master residing in any county of this 
state, to compute the amount due on the same ; but every such cause shall be 
regularly set down for hearing at term upon the report, before a final decree, 
and shall have preference to other causes on the calendar. And in order to 
guard against collusion and oppression, it shall be incumbent on the com- 
plainant, on every such hearing. to show by affidavit or otherwise to the sa- 
tisfaction of the court, the regularity of the proceeding to take the bill ro 
confesso. 


92. That in.every order or decree for the sale of mortgaged premises, the 
description and particular boundaries of the property to be sold, so far at least 
as the same can be ascertained from the mortgage, shall be inserted in such 
order or decree. 


1816, June 20, 


. 


93. Ordered, That whenever a defendant shall cause his appearance to be 
entered, but shall not cause his answer to be filed in due time, an application 
may thereupon be made to the chancellor (without previous notice) by peti- 
tion, stating the circumstances, for an order that the defendant answer the 
complainant’s bill in such time, after service of a copy of the order for that 
purpose, as the chancellor shall direct, or in default thereof, that the bill 
be taken fro confesso; and if the defendant shall not answer within the 
time limited by such order, a rule for taking the bill fro confesso may be 
entered as of course, on filing an affidavit of the service of a copy of the sait 


rule. 
. 1816, November '}. 


94. Ordered, That so much of the 47th rule as refers to costs for copies 
of the masters’ reports be repealed, and in lieu thereof, that the masters shall 
be allowed fees for copies of the draft of their reports furnished to the parties 
in those cases in which, by the practice of this court, the master ought to de- 
liver a draft of his report before he signs it, that the parties may take objec- 
tions ; and that where a master shall take an account of an estate, or an adminis- 
tration thereof, or an account between parties in trade, or otheraccount under 
a decree or order, and not coming within any specifick provision in the fee bill, 
or when extra services shall be rendered in the foregoing cases of taking and 
atating accounts; the taxing masters may make such farther allowance 4% 
under the circumstances may be just and reasonable, but subject to the chan- 
cellor’s revisal at the instance of either party in the cause, [dmended, set 
vutle 97.} 





né 
at 


pl 
re 


$a 


an 
th 


pa 
m 


tic 


sh 
re 
be 
th 


au 
vis 


pl: 
sat 
at : 
30, 
de! 
to 

Col 
rea 


Ri 












[1821, 2.) NEW YORK. stare LAW, AND REGULATIONS. 163 


1817, October i5, 


95. In order to obviate the inconveniences arising from the irregular-man- 
ner in whick copies of pleadings, depositions, reports, and other papers, are 
at present made out, J¢ is Ordered, That in future the register, assistant re- 
gister, clerks, masters and examiners of this court shall, in the copies of all 
pleadings, depositions, reports, decrees, and other papers or pleadings filed or 
remaining of record in this court, which they shall make out and deliver to the 
parties, or their solicitors, to be used in this court, and in all transcripts of the 
same to be transmitted to or used in the court for the trial of impeachments 
and correction of errors, distinctly mark and set.down in the margin thereof, 
the number of the page in the original pleading, deposition, report, or other 
paper, so that all the office copies made out by the several officers of this court 
may, in this respect, agree with each other. 


1817, October 16, 


96. Ordered, That the allowance settled by the chancellor as a compensa- 
tion for guardians, executors and administrators, in the settlement of their 
accounts under the act of the legislature for receiving and paying money, 
shall be five per cent. on all sums not exceeding one thousand dollars, for 
receiving and paying out the same; two and a half per cent. on any excess 
between one and five thousand dollars, and one per cent. for all above tive 
thousand dollars. 


1818, June 17. 


97. Ordered, That so much of the @4th rule, of the Ist November, 1816, as 
authorises the taxing master to make allowances beyond the specified pro- 
visions of the fee bill to masters, for extra services, without any previous di- 
rections in the case by the chancellor, be repealed. 


1818, July 2. 


98. In addition to the 33d printed rule, Zt is Ordered, That when the com. 
plainant shall set down the cause for hearing at the first, or any term after the 
same is in readiness to be set down, but shail not bring the same to a hearing 
at such term, nor show any good cause to the court at the time for not doing 
$0, it shall be considered a default in the complainant, so as to authorise the 
defendant, on making and filing an affidavit thereof, to enter an order for leave 
to set down the cause in the same manner, or to the like effect, as though the 
complainant had omitted to set down the cause at the first term after it was if 
veadiness. 


1818, Judy 2. 


99. Ordered, That whenever a party shall set down a cause for hearing, 
aid give notice thereof, and shall neglect to bring the same to a hearing at the 
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term in which it shall so be set down, or show good cause to the contrary to 
the satisfaction of the court, the opposite party shall be entitled to costs for at. 
tendance on the court upon such notice, to be taxed. 


100. The following note of a case of firactice, though not formally reduced to 
the shape of a Rule, is furnished by the Chancellor, by way of Addenda to 
the Rules. 


July 29th, 1818..—The master or commissioner taking the oath of a com. 
plainant to a bill, or of a defendant to an answer or plea, is required to state 
in the Jurat not merely that the party was sworn, but the substance of the 
oath which was administered: and which /ura?, in case of an injunction bill, 
will be to the following effect: 


“ The complainant was, on the day of » Sworn be- 
fore me, that the matters of fact contained in the bill, as far as concerned 
his own act and deed, were true to his knowledge, and that those which related 
to the act and deed of any other person or persons, he believed to be true.” 
A. B. master in chancery. 








Or commissioner appointed 
to take affidavits to be 
read in chancery. 


Or commissioner appointed 
under the act of 24th 
March, 181L&, to take af- 
fidavits,. &c. 


And which Jurat, in the case of a plea or answer, will be to the following 
effect : 


a 








“ The defendant was, on the day of sworn before 
me, that what was contained in this his answer, as far as concerned his 
own act and deed, was true of his own knowledge, and that what related 
to the act and deed of any other person or persons, he believed to be true.” 

And tobe subscribed by the officer, with his title as aforesaid. 

Every bill, plea and answer which is sworn to, must be subscribed by the 
party who swears to it; and the officer, before he administers the oath, ought 
to ask the party whether he has read, or heard read, and uncerstood the bill, 
plea or answer, as the case may be; and until he can answer in the affirmative, 
the oath ought not to be administered. 
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PRECEDENTS oF Executions in Cuanceny, approved by the 


CHANCELLOR. 


[A] 


1. Writ of assistance. 


The people of the state of New York to the sheriff of the city and county 
of New York, greeting. Whereas by a certain decree or decretal order in 
our court of chancery, in a certain cause there depending between * * * 
+s * * * © © * complilainants,and © * * * *® # #8 9 
* * * * * * * * * defendants, made and entered 
at a court of chancery held for the state of New York, at the city hall of the 
city of New York, on the third day of October, in the year of our Lord one 
thousand eight hundred and fourteen, it was amongst other things therein con- 
tained, ordered, adjudged, and decreed by the said court, that the said com- 





plainants, should be forthwith let into 
the possession of the premises mentioned and described in the deed of con- 
veyance from the said defendant, ~— to 





the said defendants bearing date the 
twenty-fifth day of November, in the year of our Lord one thousand eight 
hundred and five, mentioned and set forth in the pleadings and proofs in 
the said cause, and into the perception of the rents and profits thereof in ar- 
rear and unpaid, and thereafter to accrue and become payable; or that the 
said (certain trustees named) should be immediately let into the possession 
thereof, as trustees upon the trusts and to the uses in the said deed expressed 
and declared of and concerning the same. And that in case the said trustees, 
or the survivor of them, should take possession of the said premises, they or 
the survivor of them should receive and take the rents and profits thereof in 
arrear and unpaid, and which should thereafter accrue and become payable 
in trust for, and pay over the same from time to time, to the said complainants, 
or they the said trustees and the survivor of them, should permit the said 
complainants to take the said rents and profits. And whereas the said trustees 
have not been let into nor taken possession of the said premises, or of any part 
thereof, according to the tenour of the said decree. And whereas the said 
premises are situated in the first ward of the city of New York ; and there are 
upon the same premises a messuage or dwelling house, fronting to Green- 
wich street as aforesaid, in the tenure and occupationof * * * * # * 
and a ware house, or building, in the rear of the said dwelling house, and front- 
ing on Washington street aforesaid, in the possession of the said defendant. 
And whereas by an order of the said court of chancery, in the same before 
mentioned cause, bearing date the twenty third day of January, in the year of 
our Lord one thousand eight hundred and fifteen, it was ordered by the said 
court, that our writ of assistance should issue to you the said sheriff, out of 
our said court, to put the said complainants in the possession of the said mes- 
suage or dwelling house and ware house, or building and premises; and them 
the said complainants in such said possession thereof, from time to time, to 
maintain and defend ; Therefore we command you, that immediately after re- 
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ceiving this writ, you go to and enter upon the said messuage or dwelling. 
house, and the said ware-house or building, and all and singular the premises 
in the said deed from the said defendant to the said trustees, bearing date the 
twenty-fifth day of November, in the year of our Lord one thousand eight 
hundred and five, mentioned and described, and in this writ also mentioned and 
described, with the appurtenances; and that you eject and amove therefrom 
all and every person or persons, holding and detaining the same, or any part 
thereof against the said complainants; and that you put, place, and establish 
the said complainants or their assigns, in the full, peaceable, and quiet pos- 
session of all and singular the said messuage, or dwelling house and ware. 
house, or building and premises, with the appurtenances, without delay, 
and them the said complainants in such possession thereof, from time to time 
maintain, keep, and defend, or cause to be maintained, kept, and defended, ac- 
cording to the tenour and true intent of the said decree and order of the said 
court, and this you are not to omit. Witness, James Kent esq. chancellor of 
our said state, at the city of New York, the day of in 
the thirty ninth year of our independence. 








[B| 
2. A writ of execution, in nature of a Ca. Sa. to compel the frerformanee gf 
a sfecifick duty. 


The people of the state of New-York, by the grace of God free and inde- 
pendent, to the sheriff of the county of greeting. Whereas on 
the day of in the year of our Lord one thousand eight 
hundred and by a certain decree, made in our court of chancery, 
before our chancellor of our said state, at the city of in a certain 
cause therein depending, wherein A. B is complainant, and C. D. is defend- 
ant, it was ordered, adjudged, and decreed, that (pro ut the decree) as by 
the said decree remaining as of record in our said court of chancery, at the 
city of ———— doth, and may more fully appear. [If the decree also directs 
costs, this clause to be inserted: “ And whereas the costs so decreed, as 
aforesaid, to be paid by the said C. D. amount to the sum of as taxed 
by one of the masters of our said court of chancery.”] And whereas the 























said C. D. hath neglected to comply with all and singular the matters and | 


things required of him in and by the said decree, as we have been informed 
and understand : Now therefore, in order that full and speedy justice may be 
done in the premises, we command you that you take the body of the said 
C. D. if he shall be found within your bailiwick, and him safely keep in your 
custody, until he shail perform and fulfil all and singular the matters and 
things required of him in and by the said decree, or our said court of chan 
cery shall make other order to the contrary. And you are to make and re 
turn to our said chancellor, in our said court of chancery, on the ———— 
day of wheresoever it shali then be, a certificate under your hand 
of your doings in the premises, together with this writ. Witness, James 
Kent, Esq. chancellor of our said state, at the city of New York, the —~ 
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[E] 


5. Fi. Fa. for costs on dismissal of bill. 


The people, &c. (as the last.) Now therefore, we command you, that of 
the goods and chattels of the said A. B. in your bailiwick, you cause to be 
made the said sum of the costs and charges aforesaid. And if 
sufficient goods and chattels (the same as the fi. fa. aforesaid) to render to 
the said C. D. according to the decree aforesaid: and hereof fail not at your 


peril ; and have then there this writ. Witness, &c. 
Sol’r. CI’k, 


Endorsed, “ by the court.” 





Cl’k, 


[Fy 


6. 4 Testatum Fi. Fa. 


The people, &c. to the sheriff of the county of Kings, greeting. Whereas 
by our writ, we lately commanded our sheriff of our city and county of New 
York, that of the goods and chattels, lands and tenements, of * * * * 
* * #* *  € named in the said writ in his bailiwick, he should cause 
to be made, the sum of $1402, 50. and that he should have that money before 
our chancellor in our court of chancery, at a certain day now past, to render 
unto, * * * %* * * * * &c. &c according to the decree of 
our said court, and our said sheriff of our city and county of New York on 
that day returned to our chancellor in our said count of chancery, that by 
virtue of our said writ to him directed and delivered, he had caused to be 
made of the goods and chattels of the said * * * * * # & 
named inthe said writ, the sum of 41 dollars 62 cents, and that the said 
k* * %£ j%# * * named in the said writ, had not any other goods 
and chattels, lands or tenements, in his bailiwick whereof or whereby he 
could cause to be levied and made the residue of the said sum of 1402 dol- 
lars 50 cents, mentioned in the said writ, or any part thereof. And because 
it is sufficiently certified to our chancellor in our court of chancery, that the 
said ~ have sufficient goods and chattels, or lands 
and tenements in your bailiwick, whereof you could cause to be made the 
residue of the said sum of $1402, 50. Now therefore, in order that full and 
speedy justice may be done in the premises, we command you, that of the 
goods and chattels of the said ——— in your bailiwick, 
you cause to be made the sum of $1360, 88, the residue of the said sum of 
$1402, 50, mentioned in the said writ. And if sufficient goods and chattels of 














the said cannot be found in your bailiwick, that 
then you cause the said sum of 1360, 88 to be made of the lands and tene- 
ments of the said and that you have that money 


before our chancellor in our court of chancery, on the SIst day of August 
next, wheresoever it shall then be, to render to the said nee 
according to the decree of our said court. And 
you are to make and return to our chancellor in our said court’of chance!y 
on the said thirty-first day of August next, whereseever it shall then be, aca 
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tificate under your hand of the manner in which you shail have executed this 
our writ, together with this writ. Witness, &c. 
Sol’r. 
Cl’k, 


[G] 


7, Fi. Fa. for sum decreed with costs, after an afifreal to the court of errors. 


The people, &c. to the sheriff, &c. greeting. Whereas, on the 
day of in the year 18 by a certain decree, made before our 
chancellor of our said state, in our court of chancery, at the city of 
in a certain cause therein depending, wherein A. B..is complainant, and C.D. 
is defendant, it was ordered, adjudged, and decreed, that (fro ut the decree) 
as by the the said decree remaining as of record in our said court of chancery, 
at the city of doth and may more fully and at large appear: and 
whereas, on an appeal by the defendant from the said decree to the court for 
the trial of impeachments and the correction of errors, it was, on the 
day of inthe year 18 — ordered, adjudged, and decreed, by the 
said court, that the said decree of our said court of chancery be affirmed, and 
that the appellant pay to the respondent the further sum of for in- 
terest due on the sum so decreed by our said court of chancery, to be paid 
by the said defendant, and also the further sum of for the costs of 
the respondent in defending the said appeal. Now therefore, in order that 
full and speedy justice may be done in the premises, WE command you, that 
of the goods and chattels of the said A. B. in your bailiwiek, you cause to 
be made which before our said chancellor, in our said court of chan- 
cery, was decreed to the said C. D. as well for the . as for his costs 
and charges so decreed as aforesaid. And if sufficient goods and chattels of 
the said * * * * cannot be found within your bailiwick, that then you 
cause the said sum of to be made of the lands and tenements of the 
said A. B. And that you have that money before our said chancellor, in our 
said court of chancery, on the - day of wheresoever it shall 
then be, to render to the said C. D. according to the decrees aforesaid : and 
youare to make and return to our said chancellor, in our said court of chan- 
ceryon the said ———— day of wheresoever it shall then be, a certifi- 
cate under your hand of the manner in which you shall have executed this 
our writ, together with this writ. 

Witness, kc, 
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RULES OF THE SUPREME Court. 
1791, October Term. 


1. It is ordered by the court, as a standing rule, that upon the return oj 
writs of scire facias, if the defendant be returned warned, or the second writ 
be returned nihil, the defendant shali appear in four days, or judgment shail be 
entered by default ; and if there be not four days in term after the return of 
the writ, he shail appear by the first day of the next term ; and upon entering 
such appearance, he shall have twenty days to plead. And it is further op. 
dered, that where the first scire facias against bail is returned nihil, an alig, 
or testatum, as the case may require, shall issue to the sheriff of the county 
where the bail shall appear, by their additions in the recognizance, to reside, 
Col. Cas. 31. 


17938, ——_—— Zerm. 


2. It is ordered that in future, attachments against sheriffs out of office, 
shall be grantable till the return of the process which is the object of the rule, 
instead of the old practice of granting a distringas agreeably to the English 
practice. Col. Cas. 31. 


1796, April Term. 


3. Ordered, That every rule to whicha party would, according to the prac: 
tice of the court, be entitled ofcourse, without showing sfecial cause, shall be 
denominated a common rule, and every other rule shall be denominated a sfe- 
cial rule. ‘That all common rules, and all rules by consent of parties, shail be 
entered with the clerk at his office, in a book to be provided by him for the 
purpose, and may be entered at any time, as well in vacation as during a term, 
and the day when the rule shall be entered shall be noted therein. This rule, 
however, to be confined to actions in ejectment and personal actions only, :0 
that rules in real actions shall be taken on motion in open court, as heretofore 
hath been usual. (1) 


4, That every commonrule shall be deemed to be taken at the jeri of the 
party taking the same, and therefore the clerk shall always enter such rule 
as the party shall move for; but if the opposite party, not having done an att 
to be considered as an affirmance of the rule, or suffered a dache, shall, on spe- 
cial motion for the purpose, show that by reason of any irregularity or insufl 
ciency in the proceedings, or by reason of any other matter, the party taking 
the rule was not entitled thereto, the court may order the rule, and any judg: 
ment or execution consequent thereon, to be vacated, and make such other and 
further order thereon, as right between the parties may (in the respectivé 
cases) require. 


5. That, as in the case of every other pleading, the party is not entitled 


(1) Cases on this rule, 1 Cai. 7.3 Cai. 139.—3 J. rep, 145. 
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take a rule against the opposite party to answer until the pleading to be an- 
swered shall be filed, so the plaintiff shall not be entitled to take a rule against 
the defendant to fread, until the declaration shall be filed. 


6. That the rule to flead, and every other rule to answer, comprehending 
the rule in ejectment for the tenant to appear and enter ito the consent-rule, 
and the rule on a scire facius for the defendant to plead, shali in eyectment or 
scire facias, be a rule of twenty days from the day when the same shall be en- 
tered, and in all other cases, shall be a rule of twenty days after service of a 
notice thereof, and of a copy of the fleading to be answered ; except that the 
rule to join in demurrer to a plea in abatement, and the rule on scire fucias 
for the defendant to affear, shall be rules of four days only ; and except fur- 
ther, that the plaintiff shail not be held to accept a plea in abatement after the 
four days, from the day of the service of a notice of the rule to plead, and of a 
copy of the declaration ; and where there shall have been a judgment of re- 
shondeas ouster on a demurrer to a plea in abatement, the piaintiff, having 
served the defendant with the notice of the judgment, shall not then be held 
to accept of any answer to the declaration after four days from the day of the 
service of such notice. (1) 


7. That if the attorney for the plaintiff shall not have received a notice in 
writing from an attorney, that he is retained to defend the suit, tien in every 
such case, if the service of the notice of the rule to plead, and of a copy of the 
declaration shall not have been on the defendant fersonally, the service may 
be, if the defendant shall be returned in custedia, on the sheriff, or one of tis 
deputies ; and if the defendant shall be returned cefi corpus, the service of a 
copy of the declaration shall not be necessary, and the service of a notice of 
the rule to plead, may be by affixing the same in some conspicuous place in 
the clerk’s office ; and where special bail shall not be required, and the writ 
shall be accordingly returned with the defendant’s appearance endorsed, the 
plaintiff may cause the defendant’s appearance to be entered in tie book for 
entering common rules, and in such case also the like service as is last spe- 
cified shall be sufficient. (2) f Amended, see 33.] 


8. Dhat the defendant having appeared, either by filing common bail, or 
having an appearance entered in the book for entering common rules, or if 
special bail is required in the cause, by putting in special bail, and the bail, if 
excepted to, justifying, may at any time thereafter take a rule against the 
Plaintiff, to declare before the end of the term next following after service of 
the notice of the rule. (3) 


9, That if the plaintiff shall make default in not declaring, then the defend- 
ant, or if the plaintiff or defendant, which ever may be the party, shall make 
default in not answering, then the opposite party may have the default enter- 

t 
(1) Cases on this rule, 1 Cai. 118.—2 ib, 103.—5 J. rep. 232.—9 ib. 79. 


(2) Cases on this rule, 1 J. cas. 28.—2 ib. 122.—3 ib. 300.—1 J. rep.61.—3 ib. 950.—8 ib. 
287, 3603 Cai. 150. | 


(3) Cases on this rule 2 Cai. rep. 103.—3 ib. 256.—7 J. rep. 537. 
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ed in the book for entering common rules ; but where the previous service of 
a notice of a rule, copy of pleading, or of any other matter shall be requisite, 
the default shall not be entered unless an affidavit of such service shall be 
filed ; neither shall it be entered if special bail is required in the cause, and 
although twenty days from the service of the notice of the rule to plead may 
have expired, until four days after notice of bail shall have been received; 
and if bail shall be excepted to, then not until four days after bail shall haye 
justified. (1) ; 


10. That the default being duly entered, the party who shall have had it 
entered, shall not be held afterwards to accept a declaration or answer, as the 
default shall happen to be, and may at any time after four days in term shall 
have intervened thereafter, have a rule entered for such judgment, as is tobe 
rendered by law, by reason of the default; frovided. nevertheless, that the 
court in term, and a judge in vacation, may, on motion of the plaintiff, against 
whom the rule to declare, or of the plaintiff or defendant against whom the 
rule to answer may have been taken, at any time before the default shall be 
entered, make such order for enlarging the time to declare or to answer, a 
shall be judged reasonable in the case; and provided further, that the plaintiff 
may, at any time before the default for not ref/ying shall be entered, if the 
plea shall be a special plea, or a plea in abatement, or within twenty days alter 
service ofa copy of the plea, if it shall be the general issue, amend the decla- 
ration ; and the rule to plead, which may have been taken against the defend. 
ant, shall then be deemed to be only from the day of the service of the copy 
of the amended declaration ; and, in like manner, where there shall be a de- 
murrer to a declaration, or any other pleading, not being a plea in abatement, 
the party against whom the demurrer shall be taken, may at any time before 
the default, for not joining in demurrer, shall be entered, amend the pleading 
demurred to; and further, the respective parties may amend of course and 
without costs, but shall not be entitled so to amend more than once. (2) 


11. Zhat if the defendant shall plead the general issue, and if the plaintif 
shall not within twenty days after service of a copy of the plea, either demur 
thereto, or amend the declaration, or if either party shall, in pleading in any 
degree after the plea, tender an issue to the country, and if the opposite patty 
shall not demur to the pleading within twenty days after service of a copy 
thereof, the cause shall, in each of these cases, be deemed to be at issue ; aid 
if a cause shall be put at issue in the vacation, or if it shall be put at issue in 
term, and there shall not be four days in term thereafter, then, in these two 
cases, the four first days in the next term, or if it shall be put at issue in term; 
and there shall be at least four days remaining in term thereafter, then, in this 
case, the days so remaining in term shall be the time limited to obtain a rule 
for a commission to examine witnesses, or for a view, or for a struck july; 


(1) Cases on this rule, 5 J. rep. 359.—6 ib. 127, 286, 323, 326, 328.—8 ib. 359.—11 ib- 
90.—14 ib. 328. 

(2) Cases on this rule, 1 J. cas. 248,415.—3 ib. 91.—2 J.rep. 104, 184, 295.—S ib. 95, 297. 
6 ib. 152, 325, 330.—7 ib. 300, 468.—9 ib. 78.12 ib, 151.—13 ib, 466.—14 ib. 219.—C#! 
cas, 87.1 Cai. 153.—2 ib. 109.—3 ib. 192. 
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whereby the defendant obtaining the rule, may stay the plaintiff from bring- 
ing the cause on to trial, or whereby the plaintiff obtaining the rule, may stay 
the defendant from serving a notice to bring the cause on to trial ; and where 
the rule shall be subsequently obtained by the defendant, the plaintiff may 
bring the cause on to trial, and where it shall be so obtained by the plaintiff, 
the defendant may serve a notice to bring the cause on to trial, and be entitled 
to judgment thereupon, notwithstanding the commission may not be returned, 
or the jury may not be balloted for the view, or may not_be struck,’as the case 
may be; and if at the time of giving notice of trial, the jury on such sudse- 
guent rule obtained by the defendant, shall not be balloted for the view, or 
not be struck, as the case may be, the plaintiff may proceed to trial onthe 
ordinary jury process; but if the rule shall be obtained within the time above 
limited, and there shall be a delay in the party obtaining the rule to have the 
commission returned, or to have the jury balloted tor the view, or struck, the 
court may, on motion of the other party, order the rule to be discharged, and 
otherwise further order as the case shall be judged to require. (1) 


12. That where a cause shall be moved from an inferiour court, by habeas 
corpus, if the defendant shall not, in twenty days after the service of the no- 
tice of the rule to appear, or that a frocedendo issuc, put in bail, or if the bail 
being excepted to, shall not within four after service of the notice of ex- 
cepting, justify in double the amount of the sum in the writ in the court below, 
the plaintiff may then, on filing an affidavit of service of the notice of the rule 
to appear, and purporting also that no notice of bail hath been received, or if 
bail hath been put in, that the bail hath been excepted to, and hath not justifi- 
ed within four days after service of the notice of excepting, have the default 
of the deferidant in not appearing entered, and may thereupon at any time 
thereafter, take out a frocedendo of course and without waiting until the term 
after the default shall be entered, if it shall be entered in the vacation. (2) 


13. That where any writ returnable in this court shall not have been re- 
turned on the day of the return thereof, the party who may have sued out 
such writ, may then take out a rule against the officer or person required to 
make the return of such writ, to return the same within twenty days after 
service of notice of the rule, or that an attachment will be issued against 
him; and if the writ shall not thereupon be returned, the party taking the 
rule may, at any time after the expiration thereof, and on filing an affidavit 
of service of notice thereof, have the default of the officer or person in not 
returning the writ entered, and may at any time thereafter, and without wait- 
ing until the term after the default shall be entered, take out an attachment 
of course. (3) 


14- That no private agreement or consent between the parties, in respect 
to the proceedings in the cause, shall be alleged or suggested by either of 


(1) Cases, 1 Cai. 73.—2 ib. 160.—8 ib. 102. 1 J. Cai. 135, 391.—3 ib. 137.—2 J. rep. 
196.—ib. 211.—3 ib, 251.—9 ib. 266.—11 ib. 200. 

(2) Cases, 5. J. rep. 231.—11 Ib. 199.—14 ib. 331. 

(3) Cases, 1, J. rep. 508,—9 ib, 160, 
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them against the other, unless the same shall have been reduced to the form 
ofa rule by consent, and entered accordingly in the book for entering common 
rules, or unless the evidence thereof shall be in writing, subscribed’ by the 
party against whom it shall be so alledged or suggested. (1) 


15. That if the want of an original bill shall be assigned for error on a judg. 
ment had in this court, upon confession, nil dicit, or non sum informatus, the 
plaintiff in this court may file an original bill as of course, and nune fro tune, 
as of the term when the suit was commenced. 


16. Surrender of Bail, forms and rules adopted this term. 


1. Two certified copies of the bail piece must be made out by the clerk 
in whose office it is filed, on one of which the judge indorses the follow. 
ing committitur. 

“ The defendant, on the prayer, and for the indemnity of his manucaptors, 
is committed to the custody of the sheriff of — at the suit of the plain. 
tiff in the plea above ‘or within) mentioned, Dated,” &c. 

This commiititur is to be signed by the judge, when the bail surrenders 
the cefendant to the sheriff, before, or in the presence of the judge. It is 
then delivered to the sheriff to be retained by him. ‘The defendant may sur. 
render himself before the judge, without the act or presence of the bail, and 
then it is stated to be “ on the prayer cf the defendant.” ‘ 

2. If the defendant be in custody, and do not appear before the judge, the 
sheriff must sign the following acknowledgment of it: 

“ T acknowledge that the defendant is in my custody in the goal of ——- 
Dated,” &c. 

The froof of this acknowledgment must be made by a subscribing witness 
on oath, before a judge or commissioner, or by a certificate of the judge in 
whose presence it was made ; and the froof or certificate must be under the 
acknowledgment in the following form : . 

“ A &, the subscribing witness to the above acknowledgment, being sworn, 
saith, that he saw deputy of the sher- 
iff of (as the case may be) sign the same. Sworn,” &c. Or, 

“I certify that A Bor C D, deputy of A B) sheriff of signed the 
above acknowledgment in my presence.” The judge after this signs the 
committitur as above mentioned. 





— the sheriff of or 














S. Zhe surrender being made as above directed, the judge indorses on the 
other cofiy of the bail-piece, the following order and notice : 

*“ Let notice be given without delay to the plaintiff, that the defendant hath, 
on the prayer, and for the indemnity of his manucaptors, been committed to 
the custody of —— the sheriff of ———— at the suit of the plaintiff in the plea 
above mentioned; and that unless cause to the contrary be shown by the 
plaintiff before me at my chambers, in —— on ——~ at — o’clock in the— 
noon of that day, an exoneretur will be endorsed on the bail-piece according: 
ly. Dated,” &c. The form of notice is in substance the same as the orde!; 
and must be served four days before the time specified therein. 


(1) Cases, 1, J. rep. 507.3 ib. 143.—7 ib. 320.—2 Cai. 95.—3 ib. 129, 131 
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4. Jf the plaintiff appears, and shows no cause, or does not appear, and 
proof be made of the due service of the notice, by affidavit to be annexed to 
the copy of the bail-piece, on which is the order for the notice, the judge 
then orders the exoneretur to be entered as follows: 

« The plaintiff having appeared, and not having shown sufficient cause to 
the contrary, [or the plaintiff not having appeared, and due proof being made 
of the service of notice, as appears by the affidavit hereunto annexed, or 
otherwise, as the case may be] let an exonere¢ur be endorsed on the bail- 
piece accordingly. Dated,’ &c. 

If proof of notice be wanting, or sufficient notice be not given, the judge 
may order a new notice as above. 

If the surrender was not made in the presence of the judge, but only upon 
an acknowledgment by the sheriff, then before any exoneretur can be en- 
tered, the sheriff must make a further acknowledgment, as follows: 

“ T acknowledge that the defendant was still remaining in my custody, 
when the committitur of him for the indemnity of his manucaptors at the suit 
of the plaintiff in the plea above mentioned came to my hands. Dated,” &c. 

This acknowledgment must be proved or certified in the same manner as 
the former. 

5. The following is the form of the e.coneretur to be endorsed on the ori- 
ginal bail-piece : 

“ The within defendant having, on the prayer and for the indemnity of his 
manucaptors, been committed to the custody of the sheriff of at the suit 
of the plaintiff on the within plea, the said manucaptors of their recognizance, 
within contained, are fully exonerated. 

When the exonerctur is endorsed, the copy of the bail-piece, with the 
proceedings, is annexed to, and remains with the original on file.(1) 





1796. July term, 


17. Ordered, That on trials, one counsel only on each side shall examine 
orcross examine a witness; and that two counsel only on each side shall 
sum up the evidence to the jury. Col. cas. 44. 


1797. October term. 


18. Ordered, That no person shall hereafter be admitted to practice as an 
attorney of this court, unless he shall have served a regular clerkship of 
seven years with a practising attorney of this court; but any portion of time, 
hot exceeding four years, during which a person, after he shall be fourteen 
years of age, shall have regularly pursued classical studies, shall be accepted 
in lieu of an equal portion of time, of clerkship ; and the attorney with whom 


(1) N. B. Except the committitur, notice to the plaintiff, and the exoneretur, all the pro- 
ceedings before the judge are entered on the copy of the bail-piece. 

By the act (Rev. -Laws, Vol, 1, p. 387) the surrender, committitur, and sheriff's receipt 
thereon, may all be made before a judge of the court of common pleas, and on due proof 
thereof, a judge of supreme court makes the order for notice, and enters the subsequent 
Proceedings to the conclusion of the business. 
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, the person is to serve the clerkship, shall file a certificate in the office of 
one of the clerks of this court, certifying, that the person hath commenced 
clerkship with him, and the clerkship shall be deemed to have commenced 
on the day of the filing of such certificate; and if the clerkship shall be ip. 
tended to be for less than seven years, by reason that the person hath pur. 
sued classical studies for a portion of time, as above mentioned, then an ape 
plication shall be first made toa judge, who, on examination of the matter, 
shall make an order to be annexed to the certificate, purporting, that it hath 
satisfactorily appeared to him, that the person hath pursued classical studies, 
after he was fourteen years of age, for such a period of time, not exceeding 
four years, as shall be specified in the order, and thereupon ordering that the 
clerkship, in such case, may be for a term which shall remain after deduct. 
ing from seven years, the time so to be specified in the order; and every 
person who shall be so admitted to practice as an attorney, and having prac. 
tised’ four years, shall be entitled, of course, to be admitted to practice as 


counsel. (1) 


19. Zhat neither of the above ‘three rules shall be deemed to affect any 
person who shall already have commenced a clerkship ; but every such per- 
son shall be admitted to practice as an attorney, and also as counsel, in like 
manner as if the said three rules had not been made. (2) 


20. That every rule heretofore made, respecting the admission of persons, 
who may have served a clerkship, or been admitted to practice as attornies 
or counsel in another state, to practice as attornies or counsel in this court, 
shall cease. 


1799. January term. 


21. Ordered, That the following enumerated motions, to wit, all motions 
to bring on to be argued a question arising on sfecial verdict, case reserved 
at the trial, case agreed between the parties without trial, demurrer to evi- 
dence or pfileadings, writ of error, or writ in the nature of a writ of error, com 
prehending the writ of mandamus; and all motions to set aside nonsuit, ver 
dict, inquisition, or report, otherwise than for irregularity only, shall be heard 
according to the priority of the time when the question arose; the evidence of 
which, when two or more causes shall be moved in before leave granted in 
any one of them to be heard, shall be a note thereof in writing signed by the 
attorney in the cause. (3) 


22. hat with respect to all other motions, the motion first made shall be 
first heard, and they shall have preference to the enumerated motions; but if, 
there not being any on enumerated motion about to be heard, the court shall 
proceed to hear an enumerated motion, then all the on-enumerated motions 
shall lose their preference for the day. (4) 


(1) Cases. g. J. rep. 261. 2. J. cas. 102. 
(2) The 2d, and 3d rules referred to as adopted at this term, were afterwards repealed. 
(3) Cases. 1 Cai. 73.—2 ib, 94, 100, 381, 385.—3 Cai. 127.~2 J. rep. 186.—3 ib. 143. 

(4) Cases, 1 Cai. 22.—2 ib, 3774 J. rep. 192, see rule 46. 
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23. That in cases of special verdict, demurrer to evidence, case reserved 
at the trial, and motion to set aside nonsuit or verdict, the question shall be 
deemed to have arisen on the day when the verdict in the cause was taken, or 
nonsuit was granted. In cases of demurrer to pleadings or writ of error, or 
writ in the nature of a writ of error, the day when the joinder in demurrer or 
joinder in error was received by the party demurring, or having assigned the 
errors; and in cases of return to any such writ, and no joinder of error on the 
record, or motion to set aside inquisition or report, the day when the writ with 
the return, or when the inquisition or report was filed. 


24. That where it:shall be intended that a default, nonsuit, verdict, ingui- . 


sition, refrort, judgment, execution, or other proceedings should be set aside, 
the matter shall always be brought before the court, on a notice of a motion 
for the purpose; so that the practice which hath sometimes taken place in 
those cases, of obtaining a rule against the opposite party to show cause, shall 
in future be discontinued ; and instead thereof, the party intending the motion, 
may apply to a judge at his chambers, or to the recorder of New-York, fora 
certificate, (and which either of them may in their discretion grant) certifying 
that there is probable cause for staying further proceedings until the order of 
the court on the motion ; and a service of a copy of the certificate, at the time 
of, or after the service of the notice of the motion, shall thenceforth stay all 
further proceedings accordingly ; but if such party shall neglect to bring on 
the motion to be heard during the term, then the proceedings shall not be lon- 
ger stayed, and he shall morcover be liable to pay costs to the other party, for 
not having brought on the motion according to notice. (1) 


25. That the practice of entering a rule, assigning a day, or setting down a 
cause for argument, shall, in future, be discontinued ; and instead thereof, an 
argument shall always be brought on to be heard in consequence of a notice 
forthat purpose ; and every notice of a motion or argument, shall be for the 
first day in term, or for as early a day in term thereafter, as the circumstances 
of the case will reasonably permit ; and whenever a motion or argument shall 
go off from day to day, it shall still be entitled to be heard on the notice, with- 


- out the necessity of a rule for enlarging the time to hear it. (2) 


26. That whenever it shall be intended to move to set aside a non-suit or 
verdict, there shall in future, instead of the report of the judge, where the 
same would heretofore have been requisite, be a case, to be prepared by the 
party intending the motion, and a copy thereof to be served on the opposite 
party, within two days after the trial, and which opposite party may, within 
four days thereafter, propose amendments thereto, and serve a copy on the 
party who prepared the case, aad who may then within four days thereafter, 
serve the opposite party with a notice to appear within convenient time, not 
less than four days, nor beyond the first day of the then next ensuing term, 


(1) Cases, 1J. cas. 239, 245.—1 J. rep. 138, 275, 310—Col. cas.90.—S J. rep. 253, 261.— 
8 ib, 352.—10 ib. 486.—1 Cai. 506.—2 ib. 380,—3 Cai. 83, 106, 151, 2, 174, 484. 

(2) Cases, 1 J. cas. 242.—I J. rep. 143, 316.—2 ib. 186.—3 ib. 244, 5, 261, 425.—1 Cai. 
§, 7—2 ib, 104, 259.—S ib.151, 174. 
23 
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before the judge who tried the cause, to have the case and amendments cor. 
rected, and the judge shall thereupon correct the same, as he shall deem to 
consist with the truth of the facts ; but if the parties shall omit, within the se. 
veral times above limited, unless the same shall be enlarged by a judge, or 
the recorder of New York, the one party to propose amendments, and the other 
to notify an appearance before the judge, they shall respectively be deemed, the 
former to have agreed to the case as prepared, and the latter to have agreed to 
the amendments as proposed. (1) [Extended to cases made subject to opinion 
of the court, see 52.| ; | 


27. That where there shall be a rule to show cause, or a notice of a motion 
or argument, if the party on whom the rule or notice shall have been served, 
shall not appear to show cause, or to oppose the motion, or to argue on his part, 
he shall be deemed to have renounced his right against the rule, motion, or 
judgment, claimed by the party having served the rule or given the notice; 
and such Jatter party shall thereupon be entitled to his rule, motion, or judg. 
ment equally, as if the other party had appeared and consented thereto. (2) 


28. That every attorney, residing in the city of Mew York, shall have an 
agent residing in the city of Jlbany, and every attorney residing in the city of 
Albany, shall have an agent residing in the city of Vew York ; and all attornies 
residing elsewhere, shall have two agents, the one residing in the city of New 
York, and the other residing in the city of 4/bany. That no person shall be 
an agent, unless he shall also be an attorney of this court, and every appoint: 
ment of an agent shall be in writing, signed by the attorney, and filed in the 
office of the clerk, in the city of Mew York, or Albany, wherever the agent 
shall reside, and the clerk shall have constantly the names of the several agents, 
and of the respective attornies appointing them, and the latter, in alphabetical 
order, entered in a book to be kept in their offices for the purpose. That, 
except services during a vacation in suits, where the attornies for the respec- 
tive opposite parties shall reside within forty miles of each other, services on 
the agent shall be as valid in all cases, as if made on the attorney himself; 


and if there shall be no agent, the service of a notice may then be by affixing , 


the same in some conspicuous place in the clerk’s office. That where the 
service shall be on the agent, or by affixing the notice in the clerk’s office, I 
shall be double the time of service which would be requisite if the service was 
on the attorney himself; and that all services on agents, or in the clerk’s office, 
shall, during a term, be in the city where the term shall beheld. This rule, 
however, not to take effect until after the first day of the ensuing termo 
April. (3) | Amended, see 48, 49. | 


29. That notices or rules of two days, shall be abolished, and instead there: 
of, such notices or rules shall be of four days. (4) 


(1) Cases, 2 J. rep '481.—3 ib. 140.—9 ib. 264.—12 ib. 431.—14 ib. 220.—2 J.cas. 73, 1: 

(2) Means no more than an implied admission, that the rule be. made absolute. Deter: 
mined 4p. 1799, 

(3) Cases, 1 J.cas. 244, 394.3 ib. 300.8 J. rep. 346,—11 ib, 90, 195,—1 Cai. 252-- 
3 Caie 150. (4) Case, 3 J. rep, 261. 
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30. That the practice requiring a term’s notice of trial, or inquiry, shall be 
abolished. | 


31. That in future, no costs to counsel for perusing pleadings or entries, 
shall be taxable against the opposite party, unless there shall be a certificate, 
signed by the counsel, certifying that he perused the pleadings, or entry 
charged in the bill as sfecia/, and that in his opinion, they were sfecial. 


32. In order to provide a remedy against the grievance of having useless 
counts in the declaration taxed against the defendant, orDERED, that except 
where the cause of action shall be for goods soid and delivered, or services 
performed, there shall not be more than one count in the declaration taxed 
against the defendant for each distinct cause of action, and where there shall 
be more than one count for the same cause of action, the attorney for the 
plaintiff may, in such case, elect the count to be taxed. That where the at- 
torney for the plaintiff shall claim to have more than one count taxed against 
the defendant, he must then produce an affidavit to the judge or clerk, taxing 
the costs, that the suit was brought for several causes of action to be specified 
in the affidavit, and he shall then be entitled to have as many counts taxed as 
there shall be causes of action specified in the affidavit; and further, if there 
shall have been a trial, and the defendant shall procure a certificate from the 
judge, certifying the counts on which the plaintiff recovered, or if there shall 
have been an inquiry, and the defendant shall procure a certificate irom the 
sheriff or clerk, certifying the counts on which the damages were assessed, 
that then only the counts specified in the certificate shall be taxed against the 
defendant, the affidavit of the plaintiff’s attorney notwithstanding ; otherwise, 
thatis to say, for want of such affidavit, or of such certificate, such one count 
in the declaration as the plaintiff’s attorney shall elect, and no more, shall be 
taxed ; provided, that in the above excepted cases of goods sold and delivered, 
or services performed, the plaintiff shail be eutitied to have a count in an in- 
debitatus assumfisit, and a count ona guantum meruit, or guantum valebats 
taxed for each of these respective causes of action, the above restriction of 
one count only for each distinct cause of action notwithstanding. (1) 


33. In order to provide for a case omitted in the rules of 4fril term, 1796, 
ordered, that in future where a notice of the rule to plead shall be affixed in 
the clerk’s office, if the attorney for the plaintiff shall, before entering the 
default of the defendant, receive a notice from an attorney, that he is retained 
to defend the suit, he shall be held to serve the attorney for the defendant with 
a notice of the rule to plead, and with a copy of the declaration, and the rule 
for pleading shall be from the time of such service ; so that the time, for which 
the notice of the rule to plead may have been affixed in the office, shall not be 
taken into computation. (2) 


34. That where a suit shall be commenced for a non-resident plaintiff, be- 
fore security for costs, by a sufficient householder of tue state, in the sum ol 
one hundred dollars in the usual form shall be given, the attorney shall be 


(1) Case, 9 J. rep, 130. 


(2) Cases, 3 J. rep. 250.—6 ib. $23.—13 ib, 466. 
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deemed to have become security for costs; and where, at any time pending 
the suit, the plaintiff shall remove out of the state, and the attorney shalj 
thereafter proceed in the cause before such security shall be given, he shall 
in such case also be deemed to have become security for costs; but he shall 
not in any case, be liable to an amount exceeding one hundred dollars, or 
where ifthere shall be a plurality of plaintiffs, one of them shall be resident 
within the state. (1) 


1802. October term. 


35. Ordered, that when the plaintiff stipulates to bring his cause to trial, 
he shail within twenty days from the time of demand made, pay to the de- 
fendant the costs ordered to be paid thereon; and if the same be not paid 
within that time, on demand and on service of a certified copy of tie rule to 
pay costs and the taxed bill, the defendant, on filing an affidavit of such de. 
mand and non-payment, may, after the expiration of the said twenty days, 
enter judgment as in case of non-suit as of the preceding term (2) 


1803. January term. 


36. Ordered, that every att. ney, when he gives notice of the argument of 
any enumerated motion, shali furnish the clerk residing in the city where 
the court is held, with the date thereof; who shall, by the first day of the 
term, make a calendar of all causes which may be noticed, according to 
such dates. Causes of the same date shall be placed on the Calendar in the 
order in which they are received by the clerk. Each cause shall be argued 
according to its standing on the calendar, if the party entitled to bring it on 
be ready, otherwise it shall lose its preference, aad not be called on again 
until all the others are disposed of. The attorney of either party may give 
notice of the argument. If any cause be inserted in the calendar during the 
term, it shall not take place, whatever may be its date, of any other cause on 
the calendar at the opening of the court.(3) [dmended, see 53.] 


37. That to every case there shall be added a note of the questions to be 
made, and to them the argument shall be confined; if, however, any facts in 
the case give rise to other questions, these also may be argued ; unless the 
adverse party object that ¢hese are facts not appearing’ material to a discus- 
sion of such néw questions, in which case they shall be abandoned, or the 
case be referred for amendment, if the court shall think it necessary. (4) 


November term, 


38. Ordered, that in future, the days for non-enumerated motions be Mon- 
day and Thursday in the first week of term, and Friday in the second week. 


(1) Cases, 2 J. cas. 67. 109. 
(2) Cases. 1. J. cas. 30.—2. ib. 218.—2. Cai. 56. 250, 380.—3. ib. 95, 135.—2. J. rep: 
480.—3. ib. 442.—13. ib. 156. 


(3) Cases. 1. Cai. 24. 487. (4) 2. Cai. 274, 378.08 J. oem. £9.82. th. 549. 
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39. hat évery person who shall have regularly pursued juridical studies, 
under the direction or instruction of a professor, or counsellor at law within 
this state, for four years, or shall have been admitted to the degree of coun- 
sellor at law, in any other of the United States,eand practised as such for 
four years in such state, shall be admitted as counsel in this state; and that 
the second rule of October term, 1799, be annulled. [fart in italick repeal- 


ed, see 47.| 
1804, Movember term. 


40. Ordered, that every person who hath been or shall hereafter be, ad- 
mitted to the degree of attorney of this court, and practised as such for three 
year's, shall be admitted to practice also as counsel in this court; and that 
the third rule of October term, 1797, as far as the same is repugnant hereto, 
be repealed. 


1805, February term. 


41. Ordered, that in error on certiorari under the ten fround act, the 
plaintiff be entitled to have costs taxed against the opposite party, only for 
a general assignment of errors; special assignments being unnecessary, as 
the court is bound to decide on the merits, and overlook the defects of form. 


42, That hereafter the defendant shall not try a cause by froviso, with- 
out a previous rule for that purpose, to be granted by the court on the usual 
notice, 


43. That in future, only the oath of office be administered to persons admit- 
ted as counsel or attorney in this court. 


1806, August term. 


44, Ordered, that hereafter, ‘no peron, other than a natural born, or natu- 
ralized citizen of the United States, shall be admitted as an attorney or coun- 
sellor of this court. 


1808, Movember term. 


45. Ordered, that hereafter, a plaintiff in any cause, at any circuit court 
or sittings, may, at the opening of the court, on each day, or on such days as 
the presiding judge shall allow, and before the court shall proceed to try any 
litigated cause, take an inquest: frovided, the intention of the plaintiff to 
take an inquest, shall be expressed in the notice of trial: and unless (before 
a jury are impannelled to take the inquest) the party defendant or his attor- 
ney, shall file with the clerk of the circuit court, or sittings, an affidavit sat- 
isfactory to the judge presiding at the circuit, or sittings, that such detend- 
ant has a good and substantial defence, and serve a copy thereof on the op- 
posite party ; the defendant shall be held liable to pay the costs of the trial, 
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provided the inquest is afterwards set aside, together with the costs of the 
application. (1) 


@1809, February term. 


\ 


46. Ordered, that motions in arrest of judgment, be hereafter brough 
on, as belonging to the class of enumerated motions, and that they be entitled 
to a preference to other causes on the calendar. 


47, That so much of the rule of Woveméer term, 1803, as provides, that 
persons who have been admitted to the degree of counsellor-at-law in any 
other of the United States, and practised as such for four years in such state, 
shall be admitted as counsellors in this state, be annulled. 


August term. 


48. Ordered, that all attornies of this court, not residing in the village of 
Utica in the county of Oneida, shall have an agent residing in the said vil. 
lage, who shall be an attorney of this court, or a deputy clerk in the clerk’s 
office at Utica ; and that in every respect, not herein provided for, the provi- 
sions of the eighth rule of this court, of January term, 1799, shall apply to 
such agent. That this rule shall go into operation from and after the first 
day of the next Movember term. (2) 


49. That the deputy clerks in the clerk’s office, in Albany and in New 
York, may also be appointed agents, under the rule aforesaid of January 
term, 1799. , 


1813. January term. 


50. Ordered, that whenever a motion shall be made to set aside a report 
of referees, on the merits, or for a new trial upon newly-discovered evidence, 
copies of the affidavits whereon the motion is made or opposed, shall be fur- 
nished to each of the judges on the opening of the argument; and whenever 
a motion shall be made in arrest of judgment, copies of the pleadings, or d 
so much thereof as may be necessary, shall be delivered to each of the judges 
on making the motion. 


1814, May term. 


51. Ordered, that in all notices for argument, and in all special verdicts, de 
murrers, cases, and other papers, on which arguments are to be had, 0 
motions made, or resisted before the court; the names of the attorniet 
on record for the plaintiffs and defendants, shall be inserted, or writth 
thereon. 


(1) Cases 5. J. rep. 355. 360,—11. ib. 82. 
(2) Case. 8. J. rep. 360. 
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1816, January term, 


52. Ordered, that the sixth rule of January term, 1799, as to preparing, 
amending, and settling cases, shall extend to cases,made subject to the opin- 
jon of the court. 


May term. 


53. Ordered, that after the next August term, no cause be entered on 
the calendar of enumerated motions, unless a note of the issue be filed in the 
clerk’s office of this court, in the city where the court is to be held, before 
the Friday next preceding the term. 


August term. 


54. Ordered, that whenever special bail shall be regularly excepted to, 
bail thus excepted to, or such other persons as become special bail in lieu of, 
or in addition to the said bail to which exceptions have been taken, may jus- 
tify before those officers authorized by law to take recognizance of bail in ac- 
tions depending in this court, due notice being first given to the opposite 
party of the time and place, and before whom such bail will justify; to the 
end that the sureties in any such recognizance of bail may be examined con- 
cerning the value of their estate and their personal circumstances ; unless 
one of the judges of this court shall before such justification, by order, di- 
rect the justification to be in open court, reserving to either party aggrieved, 
when such justification is not made in open court, a right of appeal to this 
court from the decision of such officer, making such examination of the sure- 
ties, on an affidavit of the facts, and on regular notice of a motion to set 
aside any such Justification. (1 ) 


(1) Note-—In all cases not provided for by the rules, the practice of the K. B. is to 
he observed, 5, J. rep. 236. 
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RuLEs OF THE CoURT FOR THE TRIAL OF IMPEACHMENTS, AND THE 


CORRECTION OF ERRORS. 
_ Adopted at the city of Albany, 1818, September, 18. 


1, Zhe plaintiff in error shall cause the writ of error, with the transcript of 
the judgment or proceedings on which the writ of error is founded, to be re. 
turned pursuant to the directions of the statute, or lose the benefit of the said 
writ, unless this court shall see cause to allow such plaintiff a further day for 
that purpose. 


2. Ifthe plaintiff in error shall allege diminution of the record, it shall be 
done on the day the writ of error shall be returned, or within eight days there- 
after, and shall thereupon apply to the clerk of this court for a certiorari to 
certify the diminution alleged, which the clerk shall issue of course and with. 
out special order, which certiorari the plaintiff in error shall cause to be duly 
returned within twelve days, or shall lose the benefit thereof, unless this court 
shall see cause to allow a further day for that purpose. 


3. That the plaintiff in error, on the day the writ of error shall be returned, 
with the transcript of the record or proceedings, if diminution shall not be 
alleged, and if diminution shall be alleged, then on the return day of the cer. 
tiorari, shali assign errors and file the same with the clerk, or in default there- 
of the plainti' in error shall lose the benefit of the writ, unless this court sill 
see cause to allow further time for that purpose: and the defendant in error 
may thereupon, on motion, obtain an order that such writ of error be dismissed 
with costs to be taxed. 


4. That when the plaintiff in error shall have filed an assignment of errors 
with the clerk of this court, an order may be thereupon entered by the plaintiff 
in error as of course, for the defendant to join in error in eight days after the 
service of a copy thereof, or be precluded: and if the defendant in error shall 
not comply with the said order, he shall be precluded from joining in error, 
and the plaintiffin error may take judgment by default. 


5. That in every cause upon a writ of error, the plaintiff in error shall make 
a case for the use of this court, on an argument thereof, and furnish to each 
member of this court a printed copy of such case, on or before the day of 
hearing, or in default thereof the plaintiff in error shall not be heard in sup- 
port of the errors assigned. 


6. Zhe case to be made and printed upon a writ of error, shall consist of the 
record or proceeding upon which the writ is brought, and the errors assigned, 
to which each party may add briefly the points or reasons upon which they 
intend to rely in argument. 


7. That in cases of appeals, the petition of appeal addressed to this court 
shall be filed in the office of the register or assistant register, with whom the 
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decree, or order appealed from, shall have been entered ; which petition, when 


filed in the recess of this court, shall pray that the decree, decretal, or other 
order appealed from, may be sent to this court on the first day of the next ses- 
sion thereof, and when filed during the sitting of this court, the same shall 
pray that the decree, decretal, or other order appealed from, may be sent to 
this court without delay. 


g. That in every such petition of appeal, it shall be sufficient to set forth 
the decree, decretal, or other order appealed from, without reciting the plead- 
ings in the cause, and stating that the said decree, decretal, or other order, so 
appealed from, or some part thereof, (specifying what part or parts) is er- 
roneous, and that the same ought to be reversed or modified, as the case 


may be. 


9, That the officer of the court of chancery, with whom such petition of 
appeal shall be filed, shall make and annex to the said petition of appeal, the 
decree, decretal or other order appealed from, and such other orders as may 
be required to be returned to this court, without any of the pleadings, proofs 
and exhibits in the cause ; and in case the cause had been set down for hear- 
ing, and heard prior to the decree or order appealed from, then he shall cause 
to be annexed also a copy of the minutes taken by the register, or assistant 
register, respecting what was read or used in the court below, or offered and 
overruled on objection, or admitted at the hearing ; authenticated copies of 
which pleadings, proofs, and exhibits, or such of them as may be relied on by 
either party, shall be produced at the hearing by the parties. 


10. That the party appealing shall, in every case, cause the petition of ap- 
peal, with the matter to be annexed to the same, as aforesaid, to be brought 
into this court, and filed with the clerk thereof, by the day mentioned in such 
petition, or when duly prepared by the officer as before directed, or in default 
thereof, shall lose the benefit of such appeal, unless this court shall see cause 
toallow a further day for that purpose. 


ll. That on the petition of appeal being filed, as aforesaid, the appellant 
may thereupon, as of course, obtain an order for the respondent to answer the 
petition of appeal in eight days after service of a copy thereof, or be preclu- 
ded ; and if the respondent shall not comply with the said order, he shall be 
precluded from answering the petition of appeal, and the appellant may pro- 
ceed to take such decree as the case may require. 


12, That previous to any argument of counsci upon any appeal, a state of 
the case of each party, as it appears on the pleadings and proofs, and to be 
signed by their respective counsel, shall be delivered to cach member of the 
court. 


13. That in cases of writs of error, the attornies for the parties respectively, 
and in cases of appeals, the solicitors for the respective parties in the courts 
below, shall be deemed the attornies and solicitors for them respectively in 

24 
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all the proceedings on such writs of error, or appeals in this court, under 


these rules, unless a new attorney or solicitor shall have been employed jp 
this court and notice thereof given. 


14. That all causes which have been put at issue in this court, and ready 
for argument, but not argued during the session thereof, and consequently 
continued to the next session, shall be deemed to be set down for argumen 
for the first day of such next session ; and the clerk of this court shall make, 
list thereof, arranging them in the order in which the joinder in error, or ap. 
swer tothe petition of appeal therein was filed, and a list of all causes, wheth. 
er on writs of error or appeal, which shall be put at issue-during the session 
of this court, shall in like manner be made by the clerk and added to the list: 
and when this court shall be ready to proceed to the hearing of causes, the 
same shall be called in the order in which they stand on the list. 


15. When any cause put in the list as aforesaid, shall have been twice calle 
and passed in consequence of the plaintiff in error, or appellant, not being in 
readiness to proceed with the argument thereof, the defendant in error shall 
be entitled toa judgment of non-pross of the writ of error, and the respondent 
to a decree dismissing the appeal, as the case may be, with costs, unless this 
court on good cause shown shall otherwise order. 


16. That the remittitur, in case of a writ of error, shall contain a copy of the 
judgment of this court annexed to the writ of error, and the transcript of the 
record of proceedings, as brought into this court, under the seal of this court, 
and signed by the clerk thereof: and the remittitur, in case of an appeal, shall 
contain a copy of the decree or order of this court annexed to the petition of 
appeal, and the matters thereto annexed as brought into this court, under the 
seal of this court, and signed by the clerk thereof. 


17. That all costs awarded by this court, in causes upon writs of error of 
appeal, shall be taxed by the chancellor or a judge of the supreme court, and 
inserted in the judgment of this court, and form part of the remittitur, fo 
which costs the supreme court shall award execution according to the course 
of that court; and all costs awarded by this court, in cases upon appeals, shall 
be taxed in like manner, and the court shall award execution for the same, 
or enforce payment thereof, according to the course and practice of that 
court. 


18. Zat no member of this court shall, as attorney, solicitor, or counsel, 
be concerned in or argue any cause in this court, either upon error or appeal 
unless such member was, without reference to this court, actually retained 
and employed in the cause in the court below, before the judgment or decre¢ 
on which the writ of error or appeal is founded was rendered: provided, how 
ever, that this rule shall not extend to causes in which any member of this 
court was actually retained as attorney, solicitor or counsel, previous to the 
adoption thereof. 
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19. Zhat at the hearing of causes on appeal or writs of error, not more than 
one counsel shall open the argument, and no more than two counsel shall an- 
swer, and no more than one counsel shall reply or close, except in special 
cases on appeal, where there are distinct parties on the same side having dis- 
tinct interests in question. 


20. Zhat special motions shall require a notice to the opposite party of 
such motion, to be duly served two days at least before the motion is to be 


made. 


21. That inall cases on error and appeal brought into this court, the judges 
in cases Of writs of error, and the chancellor in cases of appeal, shall give the 
reasons for their judgment or decree, immediately after the reading of the re- 
cord or decree, and before any counsel in the cause is heard. 


92. That when an appeal from any decree of the chancellor shall be heard 
inthis court, the chancellor may state his opinion upon every matter that shall 
arise on such hearing, but shall not have a voice in the decision of the court on 
any question whatever arising on such appeal: and that when a cause shall be 
brought into this court by a writ of error on the question of law ina judgment 
of the supreme court, the judges of such court may severally state their opin- 
ions upon every matter that may arise on such hearing, but shall not havea 
voice in the decision of the court on any question whatever arising in the cause 
so brought into this court. 


23 That hereafter it shall be the duty of the appellant or plaintiff in error 
in this court, to deliver a copy of the opinion of the chancellor or supreme 
court to each member, as an appendix to his case, previous to the argument 
thereof. 

‘ 

24. That in cases not already provided for, the practice of this court shall 
be similar to the practice of the court of exchequer chamber in England; 
and that on appeals it shall be conformable to that of the house of lords in 
England, when sitting asa court of afpeals, until further order ; and that all 
former rules made by this court relative to its practice be vacated, 
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RULES IN CHANCERY. 








complainants. - - 
Accounts. - - - . 
Adultery. - - ~ . 
, orders and proceedings in.° 
Agents. - - - - 
Agreement of parties. - - 
Amendments. - - 
Answer. - - . 
Appearance. - ° a 
Appeals. - . ‘ 


Articles, after publication. 
Argument, see hearing. 
Attachment. - 


Bills of foreclosure. 


Books, of examiner dying &c. 





— register. ° 
Calendar. - ‘ 
Cases for court. ° 
Clerks. ° ‘ 


Commissioners, duties of &c. 


Commission, to examine witnesses, &c. 


Commisions, (fees.) 
on sales. 








Consent, of parties. 


Copies, service on adverse party. 
how to be made out. 
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Costs. aad - 
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Court, stated terms of. 


Decrees. 
Demurrer. 


Deposit. 


Dismissing bill. 


Enrolment. 





Filing papers. 


—— offices. 


Guardians. 


Hearing, (setting down. ) 


Tnfants. 


Injunction, (to stay proceedings at law.) 


of decrees. 
Executors, Administrators. 
Examiners. 
Exceptions. 
Fair writing &c. 


Interrogatories. 


Issue. 
Liens. 
Masters. 





Motions. 


report. 


12, 19, 
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— 


Mortgaged premises, decree, sale of, proceedings. 


Ne exeat. 


Notice, of hearing &c. 


Notices. 


Oaths, form of to bill answer kc. 
Offices, where to be &c. 
Orders, common, special, of course. 
———and decrees, entry of. 
Payment, into court. 


Petitions. 


——— orders on, form of. 


Plea. 


Pro confésso. 
Process of execution. 
Propria persona. 


Publication. 
Receivers. 


Reference, to master. 


Registers. 
Rehearing. 
Replication. 
Sales. 


Seals, of court. 
Service of summons, orders ke. 
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AND REGULATIONS. 


—— 
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Service of notices, time. - - - - ‘ 69, 75 
Solicitors, admission of. - ~ - e “ gs 
agents for, - - - - é ‘ 46 
Subpeena, = - - . - 2, 3, 4, 5, 6, 9, 10, 21, 7% 
Summons, before master. - - - - ° 30, 58 
Terms of the court, stated, when. - a _ * 86 
Witnesses ; examination; showing of, kc. - 20, 21, 22, 33, 27, 98 
Writ of assistance. - - - ° - oil 
Ca. sa. - - . - - - B, D 

Fi. fa. - - - - - ~ c E 

Test. fi. fa. - - - - - a" F 

Fi. fa. on appeal. - - - - “ G 


Nots.—It is proper to remark here, that the 99th rule of July 2d 1818, is 
the last of which there is any pfrrinted account. That of July 29th 1818, de 
moted as the 100th for the reasons stated in Mr. Gould’s edit. of 1818, is 
numbered as a rule. 

It will appear on inspecting this publication of the rules and index, in the 
Law Register, that some care has been taken to afford additional facility t 
the bar, in the use of this elaborate, comprehensive and finished code of equity 

















firactice, established in the Chancery of New York. Ed. 
INDEX, to the rules of the Sup. Court. 

Abatement. - - - - - . | 6 
Agents, rules concerning. - . - - 28, 48, 49 
Agreements, private, -* - - “ 4 
Amendments. - - - - - 10 
Appearance. - - - - ° #6,7,8 
Arguments, setting down, notice of, + - - 25, 36 
Arrest of judgment. ° ~ - . . 46, 50 
Attachment, officer. - - ~ © - 13 
sheriff, out of office. . - - 9 
Attornies. - - - : ~ . 98 
and Counsellors, admission of. - 18, 19, 20, 39, 40, 43, 44, 47 
Bail, (justification of. ) - - - - 1, 8, 9, 12, 54 
surrender by. - - - . « 16 
Calendar, of causes. - - . - - 23, 36, 53 
order of argument on. - - - - 36, 46 
Commission, to examine witnesses, ~ - ° 1! 
Costs. - : : , ° - - 31, 32, 35, 41 
——— security for. - - - - " 34 
Counsel examining witnesses, summing up. — = - My 
Defaults, entry. - . - - - 9, 8,53 
Ejectment. . - - - ° ‘ 6 
General issue. - - - - - “ II 
Hab. corpus, cum. causa. - . - ‘ 12 
Inquests, at circuit or sittings, - - - . 45 
Motions, and rules to show cause ; party not appearing. - a 


——ee—mee Chumerated, hearing of. . " i 21, 38, 46, 59 
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__—— do. others. - - ° = % 22, 38 
Names, of attornies in notices. - ° i " 51 
Note of questions, to each case. - - - - 37 
Noticing trial. - - . - - - 11, 30 
Notices. - - - - - . 28, 29, 38, 51 
Orders, in vacation. - . - - ° 10 
Original bill, wantofon error. - - . - 15 
Pleadings. - - - - 1, 3,4, 5, 6,7, 9, 10, 11, 33 
Procedendo. - - - - - - i2 
Proviso trial. = - © ~ i - ; 42 
Question arising, time of, how determined. - - 23 
Rules, generai references to. - - - S$, 4, 6, 7, 8, 9, 28, 33 

common. - ‘ - " . 3 
—— special. © » ‘ ‘ . 3 
—— book for common. ° - . ‘ 3 

time of service. . ‘ 4 . 6 
——— service how. - - - - - 7,28, 33 
Ruling officer, to return writ. - ‘ - 2, 13 
Scire Facias.  - - - . . - 1,6 
Setting aside proceedings. - = - - 24, 26, 50 
Settling cases, on mot. to set aside nonsuit, verdict, &c. 26, 52 
Stipulating for trial. = - - - - - 35 
Struck jury. = - - - ° . . il 
View. - - 7 - m . - ik 


Note.— These rules of the Sufi. court as before frublished, do not affear to 
conform to any prrincifile of arrangement ; neither that of a “ chronological” 
(or historical) order ; nor of particular “ titles,” and the rules afifilicable to 
the subject of each title, in their proper connexion under it 3 nor in a mere “ nue 
merical” arrangement, without regard to time or subject. 

A series of rules on various points, made in April term, 1796, and numbered 
from | to 13, inclusive, forms one division: another series additional to these, 
anpear to have been established in Jan. term 1799 ; and numbered from t to 14, 
forms a second division : after these follow various other rules enacted in dif- 
ferent years, commencing with Oct.term 1802, and ending in Aug. term 1816, 
inclusive, and published without any numerical designation, forms a third divi- 
sion: another class of rules relative to attornies and counsellors, fassed in Uct. 
term, 1797, and numbered from | to 5 inclusive, follow, intended at the time to 
class together all on this head; these however are succeeded by others on the same 
subject, made between November term, 1803, and Feb. term 1809 inclusive, 
without numbers or classification, being a fourth division. 

Then follow three rules (unnumbered,) on different subjects, made in Oct. 
1791, 1793, and July 1796, making a fifth division. 

The proceedings relative to the manner of surrender by bail, affear to be 
Sounded, frrincipally on 5 rules, adopted by the judges in Ap. term 1796, and 
are inserted together in numerical order from 1 to 5 inclusive, forming @ sixth 
division, 

These divisions are again sefarated, by intervening notes of cases decided 
on several of the rules ; which though doubtless uscful, tend in some degree to 
herplea investigation. 

In this situation it afpreared advisable, to adopt the chronological order, iz 
rp the several rules were enacted, designating them by a series of numbers 

1¢ end, with references from one to angther, where any alteratian, or amend- 
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INDEX, to the rules of the Court of Errors, &c. 
































Appeals, proceedings on. - - - - 7, 8,9, 10,11 
— state of case on. - - - - 13 
dismission of. - - - - me. 15 
Assignment of errors. - - - . - 9 
Attornies and solicitors. - - - - 13 
Calendar. - - - - - - 14 
Cases:to be furnished by plff.  - - - - 5,6 
Costs, on error and appeal. : - - - 17 
Counsel, number to be heard. - - - - 19 
order, of arguing. - - - - 19 
Diminution, alleged. - - - - - 2 
Joinder, in error. ~ ° - - - 4 
Judgment, for plff. by default. - : - - 4 
Members of court, excluded. - - - - 18 
Notices of special motions. - - - - 20 
Opinions, on hearing. - ° ~ ° n 99 
of chancellor and judges below, annexed to case. 3 

Practice of court (exchequer.) - - - 24 
Reasons, by judges and chancellor to be given. - - 2 
Remittitur, in error. - - - - - 16 
on appeal. - - - - - 16 

Remanets. - - - - - - 14 
Writ of error, return of. - - - - l 
dismission of. - 1 - - 3 

non pross of. - - - - 13 


The answer to question No. 124, 72. 142, ante, having been omitted, my cot 
respondent afterwards sent me the following refily : 


124. The English law is for the most part adhered to on this subject; but 
it has been ruled in the supreme court, that where there had been regular 
dealings between the parties plaintiff and defendant, and the plff. proves, that 
he keeps fair honest books of account, and that some of the articles charged 
to deft. had been delivered, and that plff. kept no clerk, the books of account 
were permitted to go to the jury. . 





ment of the particular rule had been made ; and to form an alphabetical index 
referring to the numbers, sufifosed to have relation to the titles assumed in the 
index 

On this pfilan, the rules commence with one made in Oct. 1791, (said to be 
found in “ Coleman’s cases of pfrractice,” and sufifiosed to be the frst existing 
rule, ) and are continued in the order of their passing to August term, 1816 
inclusive, the last of which I find any publication; the whole as numbered 
being 54. 

References are made to cases decided on each particular rule, by noting 
where they may be found, at the foot of the page where the rule occurs. 

I persuade myself that this arrangement ( not made without some fiains; 
will contribute something to the convenience both of the bench and bar; 4 
Jacilitate future alteration or additions, 


















i 
Z. 
—_ 
- 
=) 
a 
< 
= 
-— 
Ee 
= 
o 
Z, 








NORTH CAROLINA. 


194 STATE LAW, AND REGULATIONS. (1821, 9. 








STATE OFFICERS. 


i. Who is Governor of your state 
ke. 2 7 
A. Jesse Franklin, Surry county, (1) 
term of office 1 year, and not eligible 
longer than 3 in 6 successive years ; 
app. by the senate and house of com- 
mons in joint ballot ; salary $2000, 
per ann. 

2. —— Secretary of state &c. ? 
A. Wm. Hill, Raleigh, app. trienni- 
ally by the general assembly in joint 
ballot ; $600, with fees, and $50, as 
librarian. 

3. Chief justice of the su- 
preme court of law, &c. ? 

A. John Louis Taylor, Raleigh, du- 
ring good behaviour; app. by the 
gen. assembly in joint ballot; $2500. 

4, Clerk of the superiour or 
supreme court, &c. 2 
4. Wm. Robards, clerk of supreme 
court, Granville county; app. du- 
ring good behaviour. (2) 

5. Attorney General: &c. ? 
4. Wm. Drew, Halifax, app. during 











(1) The city of Raleigh, is by law the offi- 
cial residence, but not required in the consti- 
tution. In practice, the residence has been 
at Raleigh during the spring and fall circuits 
of the superiour courts, and sessions of the le- 
gislature. and occasionally at other times. 

(2) There being a superiour court in each 
county, there are 62 clerks of the superiour 
courts of law, in this state. 





good behaviour, by the gen. assen- 
bly, in joint ballot. 

6. When, and where, is the annu- 
al meeting of the legislature ? 
A. Raleigh; assemble annually, sd 
Monday in November. 


UNITED STATES OFFICERS. 


7. Who is District judge, &c.? 
A. Henry Potter, Raleigh, (he pre- 
sides in all the districts.) 

8. Clerk of the District court 
&c. 2 
A. William H. Haywood, Raleigh, 
clerk of the cir. court. 

District courts are held at Wil- 
mington, Carleton Walker, clk; a 
Newbern, Jeremiah Brown, clk; a 
Edenton, John M. Littlejohn, clk. 

9. District Attorney, &c. ? 
A. Thomas P. Devereux, Raleigh. 

10. Marshal, &c. ? 

A. Beverly Daniel, Raleigh. 

11. What Justice of the S. cout 
of the U.S. holds the circuit in you 
state, &c. 2 
A, C. Just. John Marshall; Virginia 
& N. Carolina, being the 5th circul 

12. At what times and places, are 
District courts of the U. S. held, &:! 
A. At Edenton for the district of Al 
bemarle, 3d Monday in April and O¢- 
tober. At Newbern, for the district 
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of Pamptico, on the 1st Monday after 
the 3d Monday, in April and October. 
At Wilmington, for the district of 
Cape Fear, on the 2d Monday after 
the 3d Monday, of April and October. 
13. —— Circuit courts &c. 2 

4. At Raleigh, on the 12th of May, 
and November, annually. 


LAWS—LAW BOOKS. 


14. What number of volumés, does 

the compiled body of your Statute 
law consist of, &c. ? 
A. A“Revisal by judge Iredell, 1 vol. 
from 1715, (the earliest statutes of 
which we have a record,) to 1790,” 
inclusive. 

A “ Revisal, by Francis X. Mar- 
tin, (now judge Martin of New Or- 
leans, ) from 1715 to 1803, inclusive,” 
the first quoted, ** Iredell’s Revisal,”’ 
the last ** Martin’s Revisal.’’ 

Now in the press, a** Revisal of the 
acts of the general assemby, to con- 
tain in its 2d vol. the statutes, or 
parts of statutes of Great Britain, 
in force in this state ; compiled by 
judge Potter, C. J. Taylor, and Bart- 
lett Yancey esq. by authority of the 
legislature, and will contain all the 
acts of assembly to 1819, inclusive, 
with a copious index.” 

15. Can the publick laws in pam- 

phlets, be procured, &c. 
4. A few copies of the acts of any 
recent session of the legislature, can 
probably be had of Thomas Henderson 
state printer, Raleigh. 

16.Isthere any Digest of the state 
laws &c 2 
‘4, There is one, by John Haywood 
¢sq.(1) brought down to 1806, by 
himself, and since continued to 1817, 
inclusive, by others; it was at first 


(1) Late one of the judges of the supreme 
court of law and equity in this state, and now 
one of the judges of the sup. court of errors 
in the state of Tennessee, 
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and is still called, ** Haywood’s 
Manuel,” and is the usual book of 
reference in practice, unless when it 
becomes important to examine the 
context of the act. 

17. Are there any Reports of cases 

in your state courts, &c. ? 
A. ** Notes of a few decisions in the 
superiour courts of the state of NM. C. 
and in the circuit court of the U. S. 
for N. C. district,”’ 1 small vol. bound 
up with a * Translation of Latch’s 
cases”? by F. X. Martin, esq. 

** Reports of cases in the supertour 
courts of law and equity of the state 
of . C. from the year 1789 to 1798,” 
1 vol. by John Haywood, esq. quoted 
1 Haywood’s Rep. 

“* Cases determined in the superiour 
courts of law and equity of the state of 
MM. C. between 1799 and 1802, by 
John L. Taylor esq. (now c. justice,) 
1 vol. quoted Taylor’s Reports.” 

** Reports of cases determined by the 
court of conference of NV. C. from 1800 
to 1804, inclusive, by D. Cameron and 

W. Norwood; quoted * Conference 
Rep.” or Cameron and Norwood’s 
Rep.’’(The court of conference was at 
that time the court in the last resort. ) 

** Reports of cases adjudged in the 
superiour courts of law and equity, 
court of conference, and federal court 
for the state of N. C. from the year 
1797 to 1806, 1 vol. by John Hay- 
wood esq. quoted * 2d Haywood’s 
Rep.” 

The * Carolina Law Repository,” 
'begun in March, 1813, and publish- 
}ed in pamphlet form semiannually, 
to Sep. 1816, containing, (together 
with various miscellaneous articles, ) 
** cases adjudged in the swpreme court 
of the state of N. C. from July term, 
1811, to July term 1816 inclusive, 


| 2 vols. by John L. Taylor esq.” (now 


ch. just. ) 
** Cases adjudged in the supreme 
court of M. C. from July term, 1816, 
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to Jan. term 1818 inclusive, 1 vol. by 
John Taylor esq.” 

This is a continuation of judge 
Taylor’s Law Repository, under 
another title, and is usually bound up 
as the 3d vol. of the Carolina Law 
Repository, and so quoted. 

*“* Reports of cases argued and ad- 
judged in the supreme court of M. C. 
from Jan. term, 1819, to May term, 
1819, by Archibald D. Murphy esq. 
quoted, Murphy’s Rep.’’ 

Mr. Murphy, a short time one of 
the judges of the superiour courts, 
under a new organization of them, 
was appointed state reporter of the 
sup. court, and published these deci- 
sions in 3 nos. and it is said is about 
publishing a 4th no. which will make 
1 vol.(1) 

18. [s there any Digest of cases in 
your state courts, &c. ? 

4. None, nor any in preparation. 
i9. Are there any Treatises on 

the law, in your state &c. 2 

A. * The office and authority of a jus- 

tice of the peace, and of sheriffs, and 

coroners &c. by F. X. Martin esq.” 

pub. 1791. 


On the * jurisdiction of justices of 


the peace in civil suits, according to the 
laws of N. C. by F. X. Martin esq.” 
a small pamphlet, pub. 1796, not of- 
ten cited. 

“A Treatise on the Powers and 
duties of a sheriff according to the laws 
of N. C. by F. X. Martin esq.” pub. 
1806. 


(1) It is understood Mr. Murphy has in 
press, ‘‘ Deciszons of the supreme court,” sub- 
sequent to those by Cameron and Norwood, 
and previous to judge Taylor’s Law Reposi- 
tory. Jn 1805, the name and style of the 
*‘court of conference,” was altered to that 
of “the supreme court of N. C.” 

Thomas Ruffin esq. of Hillsboro, (now state 
renorter,) will continue the decisions of “the 
supreme court” subsequent to May term, 1819, 
to which they were brought by Mr. Murphy. 
By law, the reporter is requited to publish 
the decisions, within nine months after they 
are made. 
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** Laws of NM. C. by F. X. Marti 
esq.” pub. 1806. 

“* Treatises on the powers and du- 
ties of a justice of the peace,” have 
been published by Davis, by Hay. 
wood, and by Potter, in the order of 
time as above ; Davis’ is very rare, 
and perhaps to be found in none of 
our book stores. 

20. Foreignilaw books repub- 
lished in your state, &c. ? 

A. A * Treatise on the powers and du- 
ties of Ex’rs and adm’rs, by F. X, 
Martin esq.” 1805. 

The ground work of this was, the 
then latest edition of Toller, which 
is copied verbatim, or nearly s0, 
omitting that part which derives au- 
thority from British statutes, not in 
force here ; quoted “Martin on Ex- 
ecutors.”” 

** Essays of William David Evans, 
on the action for money had, and re- 
cerved ; on the law of insurances ; and 
on the law of bills of exchange ani 
promissory notes, 1 small vol. by F. 
X. Martin esq.”’ pub. 1802. 

A translation of M. Pothiers * trea- 
tise on obligations,” 2 vols. by F. X. 
Martin esq. pub. 1802. 

21. Reports of Cases in the 
district or circuit courts of the U. 8. 
in your state, &c. ? 

A. None, except those comprised in 
the s:ate reports, before referred to. 

22. Is there any Digest of cases 
in those courts, &c. 2 
1. No such digest. 

23. Have any books been compo- 
sed, in your State, &c. ? 

/1. None, but the foregoing. 








ATTORNIES— COUNSELLORS. 


24. Is there any distinction in the 
profession of Attorney and Counsel 
lor, &c. 2 





4. There is none. 
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95. By whom are attornies, or 

counsellors admitted, &c. ? 
4. The rule adopted in 1815 is as 
follows; * No applicant for license 
to practice law in the courts in this 
state, shall be examined, except du- 
ring the terms of the supreme court: 
License to practice in the county 
courts only, shall be granted in the 
first instance. Nor shall any person 
be admitted to practice in the supe- 
riour courts, until one year after 
having obtained license to practice 
in the county courts.” 

No particular term of study is re- 
quisite. The candidate for admis- 
sion, must produce a certificate of 
unexceptionable moral character. 


COURTS. 


97. What are the names of the se- 
veral courts in your state, &c. ? 

28. Their style, &c. ? 

29. The extent of their several ter- 
ritorial jurisdictions, &c. ? 

30. Which have original jurisdic- 
tion, &c. ? 

31. partly original,and part- 
ly appellant &c. ? 

32, —— appellant jurisdiction on- 
ly, &c. 2 

33. Which are courts of equity, 
and which of law, &c. ? 

34. What methods are used to 
carry up judgments &c. ? 
A. I. Justices of the peace. (1) 





(1) Commissioned by the governor, (to 
whom they are recommended by the repre- 
sentatives in general assembly,) during good 
behaviour; removable by the general assembly, 
only for misbehaviour, absence, or inability, 

_ Their authority is confined to the county 
in which appointed. 

Since the first settlement of the state, a 
Justice of the peace at his chambers and 
Without a jury, had jurisdiction in civil cases 
where 4 small amount was claimed. In 
1777, was enacted what we commonly call 
the “ Court law,” organizing our courts; it 
enacted, that all debts and demands of Z5. 
and under, for a balance due on any specialty, 
contract, note, or agreement, or for goods, 
“ares, and merchandize sold and delivered, or 
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This is not a court of record and 
an appeal lies to the county, or supe- 
riour court. 

Il. «*'The Court of pleas and quarter 
sessions.” Generally denominated, 
the county court. 

It isa court of record holden quar- 
terly in each county, by any 3 of the 
justices; there is however one jus- 
tice ineach county stiled “chairman 
of the court of pleas and quarter 
sessions.” 

This court has exclusive original 
jurisdiction as a court of probate, for 
issuing letters testamentary, and of 
administration, and in binding ap- 
prentices, and a concurrent jurisdic- 
tion with the superiour courts, in ap- 
pointing guardians to orphans ; and 
takes cognizance of all matters con- 
cerning orphans, and their estates ; 
in practice, this business is done al- 
most entirely in the county courts. 

From its acts as a court of probate, 
and in appointing and removing 
guardians to orphans, there is ‘an 
appeal to the superiour court. 

It has original jurisdiction con- 
current with the superiour courts, in 
all civil actions ; excepting for sums 
due on bonds, notes, and liquidated 
accounts not exceeding $100 where 
the jurisdiction of a single justice is 
exclusive, as before stated. 

Its original process can not be ex- 
ecuted out of the county, except 





work and labour done, should be cognizable &c. 
by any one justice of the peace, who may 
give judgment and thereupon award execu- 
tion, against the goods and chattels, or body 
of the debtor. This jurisdiction has been 
gradually extended to Z10. to L20.to L25, 
to 130. and by an act at the last session of 
the Legislature is extended to all sums due 
“on bonds, notes, and liquidated accounts, not 
exceeding $100." And “ all suits hereafter 
commenced in the superiour or county courts, 
on any bond, promissory note, or liquidated 
account for a less sum than $100, shall be 
abated on the plea of the defendant.” Thus 
then we have the extent of jurisdiction of the 
first and lowest judicial tribunal, a single 
justice of the peace. 
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*“* where two or more persons are 
joined in one action, and one of them 
is personally served with process in 
the county where the writ issued, 
and the other resides in another 
county in the state, then it may is- 
sue process to the county or 
counties where the defendants re- 
side.”’ 

By an act in 1762, “legacies, fil- 
ial portions, distributive shares of in- 
testates estates, sum or sums of mo- 
ney, or other estate due or owing 
from guardians, or from exrs. admrs. 
or other persons to orphans, may 
he recovered by petition to the swpe- 
riour courts, or courts of pleas and 
quarter, sessions.”’ 

The proceedings on this petition 
‘are by plea, answer or demurrer, 
as in equity, only more summary. 

This court, has original jurisdic- 
tion concurrent with the superiour 
courts, of all crimes and misdemean- 
ors committed within the county, 
(except perjury, and such felony and 
criminal causes, where judgment 
upon conviction is for loss of life, 
limb or member. ) 

Either plaintiff or defendant, dis- 
satisfied with the sentence, judgment, 
or decree, may appeal to the superiour 
court of law for the county—where, 
if the trial in the county court, was 
on an issue to the country, a trial 
dé novo is had; if on the hearing of 
a petition for a legacy, filial portion, 
distributive share of an intestates 
estate, or other matter relating there- 
to, a rehearing in the superiour court; 
also a writ of error in the nature of 
an appeal, lies from this court to the 
superiour court of law, for the county. 

If. The “ Superiour court of law 
and equity,” for each county in the 
state. (1) 





(1) “ Previous to the year 1806, (when an im- 
portant change was made in our judiciary,) 
the state was divided into districts consisting 
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This court (beside their appellate | 
jurisdiction from the county courts, 
as before stated, and their general 
powers of correcting the errors of al] 
inferior judicial tribunals,) has orj- 
ginal jurisdiction concurrent with the 
county courts, in all civil actions :— 
Its process extends to any county; 
transitory actions, must be brought 
in the superiour court of the county 
where both parties reside ; when they 
live in different counties, to the court 
of either, at the option of the plain. 
tiff ;—when the plaintiff resides be- 
yond seas or in a different state, to 
the court of the county where the 
defendant resides. 

These courts have exclusive origi- 
nal jurisdiction of all matters in equi- 
ty, but their equity and common law 
jurisdiction is distinct, the judges 
sitting as chancellors, usually on the 
last days of the terms, and referring 
all issues of fact, to the jury returned 
to the superiour courts. 

These courts, have exclusive ori- 
ginal jurisdiction in petitions for 
divorce, and the emancipation of 
slaves ; as also of perjury, and such 
felony and criminal causes where the 
judgment upon conviction, is for loss 
of life, limb or member, committed 
within the county ; and have (beside 
the appellate jurisdiction as before,) 
concurrent with the county courts, 
original jurisdiction of all crimes and 
misdemeanors committed within the 
county. 

From the final judgment, sentence, 
or decree of the superiour court, it 
all causes civil and criminal, there 
is an appeal to the supreme court. 

IV. The * Supreme court of North 
Carolina,” is the highest judicial tr- 
bunal known to our laws, being tht 
court of the last resort. 3 


—a—- 


of several counties each, and there was @ SU 
periour court of law and equity for each dis 
trict. 
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It is holden at the city of Raleigh 
on the third Monday of June, and the 
last Monday of December in each year 
by the three judges, who are styled 
«judges of the supreme court of 
N. C.” and whose duty it is made, 
«to keep the said court open from 
day to day, until every cause propo- 
sed for a decision, shall be heard and 
decided.” 

This court has no original juris- 
diction, save in the case of certain 
delinquent officers receivers of pub- 
lick monies, against whom the pub- 
lick treasurer is authorised to enter 
up judgment, before any court of 
record. 

Cases at law, can only be brought 
up from the superiour courts by ap- 
peal, as before stated, and can be re- 
heard only on the questions of law 
presented by the record, it being the 
duty of the court, “*to render such 
judgment, sentence, or decree, as on 
an inspection of the whole record, it 





Since 1806, a superiour court of law and 
equity has been holden semiannually in each 
county. The state, (comprising 62 counties) 
is divided into six circuits, 4 of 10 counties 
each, and 2 of 11 counties each. 

From 1806 to 1818, (when another very 
important change was made in the system,) 
there were but six judges in the state, each 
rode a spring and fall circuit, holding the su- 
periour court of law and equity in each coun- 
ty in his circuit, no one riding the same cir- 
cult twice in succession. 

The same 6 judges met semiannually in 
January and July at the city of Raleigh, aud 
held the “supreme court of N.C.” which 
had no original jurisdiction, but to which 
questions of law and equity were carried from 








shall appear to them ought to be ren- 
dered.” 

In cases pending before the superi- 
our courts as courts of equity, they 
may (on sufficient cause shown by 
affidavit, rendering such a removal 
necessary,) order the said cases 
before a hearing, to be removed into 
the supreme’ court; provided, that 
such removal shall not be permitted, 
until the cause shall be set’down for 
hearing ;” and here, a jury may be 
empanneled for the trial of issues of 
fact, as inequity cases, before the su- 
periour courts. 

Our courts of equity proceed by 
bill and subpena, as in the English 
chancery. 


MISCELLANEOUS. 


$5. Who is State Printer, &c. ? 
A. Thomas Henderson, Raleigh. 

36. Who is the principal Book-seller 
at the seat of Government 2 
A. Joseph Gales. 





the superiour courts, either by appeal, or in 
the form of a case reserved by the judges 
below. 

In 1818, three judges were appointed, whose 
sole duty it is to hold the “ supreme court,” 
leaving the six judges of the superiour courts 
of law and equity tothe circuits, and whodonot 
now sit in the supreme court. The judges of 
the superiour courts allot the circuits among 
themselves previous to each circuit, no one 
riding the same circuit twice in succession. 
The circuits commence throughout the state, 
on the Ist Monday of March and September, 
one week being generally allotted to each 
court; in a few instances, two are thrown into 
one week where there is little business. 
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No. 11. CONVEYANCE BY DEED, &C. | 


1. What is the kind of Deed most 
in use in your state &c. is it that of 
bargain and sale ? 

A. It is that of * bargain and sale.” 

2. Does the legal possession pass 
without livery, &c.? | 
4. The legal possession, passes to 
the grantee without livery of seizin. 

The statute of uses 27 Hen. viii. 
c. 10. is in force here. 

By an act of 1715. c. 58. no con- 
veyance, or bill of sale for lands, 
(other than in mortgage,) in what- 
ever manner or form drawn, is 
available in law, unless it is acknow- 
leged by the vendor, or proved by one 
or more evidences upon oath, either be- 
fore the chief justice for the time be- 
ing, ‘by subsequent acts, before any 
of the judges} or in the court of the 
county where the land lies, and re- 
gistered by the publick register of 
the same county ; deeds so done and 
executed, are valid, and pass estates 
in land or right to other estate, with- 
out livery of seizin, attornment, or 
other ceremony whatsoever. 

There is no usage here applicable 
to this subject, not derived either 
from the common law, that part of 
the English statute law in force here, 
or our own statutes. 

5. In the creation of estates in fee, 
or fee tail, are technical words ne- 
cessary, &c. 2 
l. In the creation of estates in fee by 
deed, the word heirs is indispensable, 
we have no estates in fee tail. 

4. Is the construction of common 


assurances, governed by the rules of 


common law ; or by the intent, &c. 2 
/l. Generally by the rules of com- 
mon law. 

5. Are attesting witnesses &c. re- 
quired to conveyances 2 
A. The attestation or execution in 
the presence of witnesses, not being 
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of the essence of the deed, but neces. 
sary rather for preserving the eyj. 
dence, under the English law (2 Bij, 
Com. 311.) and the act of 1715, (se 
No. 2.) permitting deeds acknow- 
ledged by the vendor, to be register. 
ed, and the certificate of registry 
regularly given on the deed, being suf. 
ficient proof of authenticity to entitle 
the party to read it in evidence, it is 
conceived, attesting Witnesses are not 
required to conveyances by deed of 
real estate, whether absolute, or by 
way of mortgage. 

6. Must the deed be sealed 2 
A. It must. 

7. Is a scroll sufficient ? 

4. A scroll is sufficient. 

8. Are the common law requisites 
for the perfection of Deeds &c. alter. 
ed, in any particulars in your state? 
A. They are not, otherwise, than as 
stated in other answers. 

9. Is it necessary to the validity 
of a Deed as between the parties &. 
that it should be acknowledged by 
the grantor, or proved by the witnes- 
ses, and be recorded 2 
4. It is necessary to the validity ofa 
deed conveying real estate. (sw 
No. 2.) 

10. As against bona fide subsequent 

purchasers and mortgagees ; must the 
prior deed or mortgage to affect 
them, be recorded: within what pe 
riod: in what office: will notice of 
the prior title, though unrecorded, 
bar the second incumbrancer ? 
A. The answer to this question, aud 
in part to the preceding, will be found 
in the subjoined epitome of our laws 
on the subject. 

I. As to deeds or absolute convey: 
ances of land. 

All deeds must be registered, before 
they can be read in evidence. By 
the act of 1715. c. 38. this was re 
quired to be, within 12 months from 
the date of the deed. It was alter 
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wards in 1756. c. 6. extended to 2 
years. a ee 

By a series of acts passed in dif- 
ferent years, down to 1818, further 
time was given for the registration 
of conveyances previously made, and 
not registered within the time ap- 
pointed by law. The act of 1818. 
c. 9. (the last of the kind,) enacted 
“that all grants for lands, all deeds 
of mesne Conveyance, and powers of 
attorney under which any lands te- 
nements or hereditaments had been 
or may be conveyed &c. might within 
two years after the passing of the 
act, be admitted to registration under 
the same regulations and restrictions 

as theretofore appointed by law; 
and be valid as if proven and regis- 
tered, within the time theretofore 
allowed.”’ 

When registered, the deed has re- 
lation back to the time of execution. 
The registration as observed before, 
must be in the office of the county in 
which the land lies. 

The answer therefore is, that as 
against subsequent purchasers, the 
prior deed to be valid, need not ne- 
cessarily have been recorded before 
the execution of the subsequent deed, 
though like all others it must be, 
hefore it can be read in evidence. 
Where fraud is alledged, the want of 
registration will of course be a cir- 
cumstance relied on. 

II. As to mortgages, or conveyances 
in trusi. 

By the act of 1715. c. 38. * every 
mortgage of lands, tenements, goods 
and chattels, first registered in the 
register’s office of the county where 
the land lies, or if goods and chat- 
tels, where the mortgagor lives, is to 
be held the first mortgage, unless the 
prior mortgage be registered, with- 
M 50 days of the date.” 

Aud by an act of the last session 
1820. ¢..3. © no mortgage, or deed or 
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conveyance in trust, for any estate 
whether real or personal, executed 
after the ist day of June following, 
to be available in law, against cre- 
ditors, or purchasers for a valuable 
consideration, unless proved and re- 
gistered in the manner already pre- 
scribed by law in the case of convey- 
ances other than mortgages, within 
six months after the execution of the 
mortgage, or deed or conveyance in 
trust: and if not so proved, and re- 
gistered within the time aforesaid, to 
be held as against such creditors, or 
purchasers, utterly null and void.” 

These are the laws which govern 
the subject: it is not recollected that 
any decision has been made, as to the 
effect of notice. 

11. May a feme covert convey 
estate held in her own right, and her 
dower in the husband’s estate, &c. ? 
A. She may. 

Her right of dower, by act of 1784, 
ch. 22. extending only, to the lands, 
of which her husband died seized or 
possessed, (conveyances made fraud- 
ulently to children or otherwise, with 
intent to defeat her dower, being by 
the same act declared void as a- 
gainst her,) it follows, that the hus- 
band’s bona fide conveyance in his 
life time, deprives her of dower. 

12. Is this done by joining with 

him in the conveyance, &c. ? 
A. It must be by writing sealed and 
delivered by them joinily and daly 
acknowledged by them, and register- 
ed, according to law. See act 1715. 
C. 28. 

1S. Is a private examination of the 
feme necessary, &c. ? 

14. What officers may take this 
examination, &c. 2 
A. A private examination, (by the 
act of 1715) is necessary. it may 
be taken by any of the judges ot the 
sup. court, or of the superiour courts 
of law and equity: by the county 
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court where the land lies (a member 
of the court stepping one side with 
the feme in private ;) or by two or 
more commissioners appointed under 
the order of a judge, or of the county 
court where the land lies, if the feme 
is a resident of another country or 
so aged or infirm that she cannot 
travel to the judge or county court ; 
the commission being issued under 
such order by the clerk of the county 
court. See act 1715, c. 28, relative 
to deeds by feme covert. Hayw. man. 
tit. feme covert. 

15. What is the form of a certifi- 
cate by the officer, where a feme cov- 
ert acknowledges the execution,&c 
A. It is believed the following form 
will contain every thing that is es- 
sential in the certificate of a judge 
when the examination is taken before 
him ; when before a court or commis- 
sioners, it will of course vary accor- 
ding to the authority which takes it, 
** State of N. Car. July 1821. 

Beforeme * * * one of the 
judges of the superiour courts of law 
and equity for the state aforesaid, 
(or one of the judges of the supreme 
court of N. C.) came A. B. and C.D. 
the bargainors in the foregoing deed, 
und acknowledged the execution there- 
of, she the said C. D. being first exam- 
tned by me privily and apart from her 
husband the said A. B. touching the 
execution thereof, and it appearing 
that she hath executed the same freely 
and of her own accord, without fear 
or compulsion of the said A. B. her 
husband, and that she doth voluntari- 
ly assent thereto, Let it be registered. 

E. F.J. S. L. & BE.” 

16. To bar the feme of dower in 
the husband’s estate; is her joining 
in the deed, and making such ac- 
knowledgment, necessary in all ca- 
ses, &c. ? 

4, See answer No. 11. ante. 
17. Generally, is there any thing 
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peculiar in respect to dower in you 
state 2 
A. See answer No. 11. ante. 

18. What Officers in your State 
are authorized, to take acknowledge. 
ments and proofs of deeds and mort. 
gages ? 

A. ‘The county court of the county 
where the land is, or any one of the 


judges of the sup. court of N.C. o 


of the superiour courts of law ani 
equity ; & see no. 14. 

19. What is the form of a certif- 
cate by such officer, when the gran- 
tor acknowledges.the execution ? 
4. The following is believed to be 
sufficient. 

** State of N. Carolina. 1821, 

Then was the execution of the fore- 
going deed, acknowledged before me 
by A. B. the bargainor, in due form 
law. Let it be registered. 

C.D. S. L. & BE.” 

20. What is the form when the ex- 
ecution is proved before him, by the 
deposition of the subscribing wit 
hesses ? 

** State of WM. Carolina.— 1821, 

Then was the execution of the fore- 
going deed proved before me in dw 
form of law, by the oath of E. F. the 
subscribing witness thereto. Let itl 
registered. 








C.D. J. S. L. & EB.” 

21. Must the grantor or witness 
subscribe the acknowledgment, 0 
deposition ? 

A. N%. 

22. Is the certificate to be unde! 
the seal, as well as the hand of tl 
ollicer ? 

A. It is not usual, nor is it believe! 
necessary. | 

23. If a quaker is witness, what! 
the form of affirmation by your law’ 
A. No form in particular prescribe: 
In practice it is usually administer 
ed thus: “ Fou 4. B. do solemn) 





and sincerely declare and affirm that 
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the evidence you shall give the court 
and jury” &c. Ifa quaker were the 
witness to the deed, the certificate of 
the judge would, or need in no way 
differ from that stated in answer to 
No. 20. save by using the word “ af- 
firmation’”’ in the place of * oath.” 

94, If a grantor, mortgagor, or 
witness, is in another state or territo- 
ry, what officers in such other state 
&c.may take the acknowledgment of 
the grantor, or deposition of the wit- 
ness, to the execution ? 

A. In answer to this I subjoin the 
substance of our laws on the subject. 

The 7th section of the act of 1715, 
c. 58. (the first act on the subject, ) 
in substance provided, that convey- 
ances of land made in foreign parts, 
remitted and proved here as deeds 
made here, or acknowledged or pro- 
ved before the chief magistrate of any 
city, town or corporation, within 
the king of G. Britains dominion’s 
and attestation thereof affixed there- 
to; or before the governor or com- 
mander in chief of any of his majes- 
ty’s plantations, and attested under 
the publick seal; and registered in 
the office of the precinct where the 
land lies, within 1 year after the 
arrival of the deed, should be as valid 
&c. as if made and executed, within 
the province.” 

By an act in 1802, ¢. 22, it is en- 
acted, that where inhabitants of 
other states by will or deed, devise or 
convey property in this state, and 
the original cannot be obtained to re- 
gister in the county where the land 
lies, or where the property is in dis- 
pute, then a copy of the will or deed 
(alter it has been proved and regis- 
iered, or deposited according to the 
laws of the state where the person 
died, or made the same.) certified 
according to the act of congress of 
May 1790, by the proper ofticer, with 
the testimonial of the governor &c. 











STATE LAW, AND REGULATIONS. 208 


that the person certifying, is duly au- 
thorized &c. may be read in evidence 
in the courts of this state in like man- 
ner, as a copy from any of the regis- 
ters or clerks offices therein. 

By an act in 1810 c. 21, sec. 2. If 
a deed for conveyance of lands be 
executed without the state, and the 
subscribing witness or witnesses, are 
without the state, the court of pleas 
and quarter sessions, of the county in 
which the lands lie, may direct a 
dedimus to two or more commission- 
ers in the state where they reside, 
empowering both or either to take 
the acknowledgment or probate of the 
deed, and return it with a certificate 
of the probate or acknowledgment 
to the court ; which dedimus, certifi- 
cate and deed, may be registered, 
and be effectual to all intents and 
purposes. 

And it is provided, that if a sub- 
scribing witness to a deed or any in- 
strument requiring registration is 
dead, proof of his or her hand wri- 
ting, together with proof of the hand 
writing of the grantor, shall be sufti- 
cient for that purpose. 

By an act of 1810, c. 9, 1st sec. 
If a conveyance for lands is by hus- 
band and wife, residing out of this 
state in any of the U. States, or ter- 
ritory of the U.S. the acknowledg- 
ment may be before one of the judges 
of the courts of supreme jurisdiction 
there, (or by the wife, before two or 
more commissioners authorized un- 
der a commission for that purpose 
from some court of record in such 
state or territory,) the wife being 
privily examined before the judge or 
commissioners, whether she volun- 
tarily assents thereto ; the attestation 
of which acknowledgment endorsed 
onor affixed to the deed or commis- 
sion, by the judge or commissioners, 
with the certificate of the governor 
of the state or territory duly authen- 
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ticated and annexed to the deed, 
that the judge before whom &c. 
was at the time one of the judges of 
the courts of supreme jurisdiction 
in &c. or that the court issuing the 
commission is a court of record, and 
the person signing it is clerk of such 
court; the deed then being exhibited | 
to the court of pleas &c. of the coun- | 
ty where the lands lie, or to one of| 
the judges of the superiour courts, 
shall be ordered with the certificates 
and commission to be registered, and 
when so registered, is valid to con- 
vey the estate of the feme, and is ev- 
idence without further proof. 

By the 2d sec. If a conveyance 
or power of attorney to convey lands 
in this state, made by husband and 
wife residing without the limits of 
the U. States, is acknowledged be- 
fore the Mayor or other chief magis- 
trate, of any city, town, or corpora- 
tion, \ the wife being first privately 
examined by the magistrate, whether 
she voluntarily assents thereto,) and 
the attestation thereof is endorsed 
or affixed thereto, upon being exhib- 
ited to the court of pleas &c. of the 
county where the lands lie, or one of 
the judges of the superiour courts &c. 
it shall be ordered &c. and be regis- 
tered, as if proved and acknowledg- 
ed in the court of such county, and 
be valid in law to pass the estate of 
the wife, and when registered is ev- | 
idence, without further proof. 

By a swhsequent act, 1816 c. 32. the | 
provisions of the first sec. of the act | 
of 1810 c. 9, are extended, to the 
district of Columbia, except that in- 
stead of the certificate &c. of the 
governor, the certificate and authen- 
tication of the secretary of state of 
the U. States is required. 

Beside the above modes of con- 
veyance by those residing abroad, 
there remains one other viz, by at- 
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By an act of 1798, c. 37, sec. 2,4 
power of attorney to convey real es. 
tate, executed by any person resi. 
ding out of the state, proved or ac- 
Knowledged before the chief justice, 
or any judge of the courts of supreme 
jurisdiction in the state where such 
person resides, or in any county 
court thereof, duly certified by the 
clerk of the court, or a Notary or 
Tabellion publick, upon being ex- 
hibited to the court of pleas &c. of 
the county where the land lies, or 
one of the judges of the superiour 
court, shall be ordered &c. and be 
registered, in the same manner, as 
if the power had been proved or ac- 
knowledged in open court of the 
county where the land lies. 

The 3d Sec. of the act of 1810. c. 9, 
provides that powers of attorney 
made by persons in foreign parts, be- 
ing acknowledged or proved, before 
the mayor or chief magistrate of any 
city, town or corporation, and the 
attestation endorsed or affixed there- 
to, and on exhibition to the court of 
pleas &c. of the county where the 
lands lie, or to one of the judges of 
the superiour courts of this state 
shall be ordered &c. and be register- 
ed ; and are then evidence without 
further proof. 

And by the act of 1798. c. 31. a con- 
veyance made by any person under 
a power of attorney from a feme cover! 
residing without the state by her 
freely executed jointly with her hus- 
band, is made valid to pass the estate 
of the feme in the lands mentioned 
and included in the power, whether 
in fee simple, right of dower or other- 
wise: provided, the power is sepa 
rately acknowledged by the feme, and 
is duly proved as by the existing laws, 
deeds of conveyance by femes covert 
are required to be acknowledged of 
proved. 


It will be observed the 2d sec. o 
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the act of 1810. c. 9. above recited, 
provides again expressly for powers 
of attorney to convey lands in this 
state, made by husband and wife who 
reside without the limits of the U. 
States. 

Thus then it is believed is given, 
every mode in which conveyances of 
real estate, by persons residing out 
of this state, can be authenticated or 
admitted to registration under our 
laws. 

25. Where the officer is of another 





party entitled to it; he cannot read 
a copy in evidence, until he accounts 
for the want of the original. 

29. In what order, do mortgages 
take preference of each other ? 

30. Is any time allowed after exe- 
cution, within which the mortgage 
being recorded, a subsequent mort- 
gage gains no priority by first re- 
gistering ? 


iA. See ante, No. 10. 


31. May deeds of mortgage, be ac- 
knowledged and proved in like man- 


state &c. what proof or instrument | ner in and out of the state, recorded 


must be made or annexed to his certi- 
ficate, showing he is such officer &c ? 
A. See answer to Vo. 24. 

26. If grantors or witnesses are 

dead, removed from the state, or can- 
not be found ; is there any provision 
in those cases, for secondary proofs, 
&c. ? 
A. The act of 1810. c. 21 s. 2d pro- 
vides for the case of the death of sub- 
scribing witnesses ; it is not recol- 
lected that any express provision is 
made for the other cases; but the 
act of 1715. c. 38. (ante, Vo. 2.) di- 
recting the proof to be by one or more 
evidences upon oath, it is conceived 
does not necessarily require the oath 
of subscribing witnesses, in cases in 
Which from necessity, the common 
law rules of evidence admit of se- 
condary proof. 

27. Ifthe grantor and witnesses 
are in a foreign country, and living 
or dead, is there any provision for 
taking an acknowledgment or proof 
1n such country 2 
‘4d. See ante No. 24. 

28. Are deeds and mortgages 
recorded, evidence ; by whom are 
Copies exemplified 2 
I. They are; copies are exemplified 
by the register in whose office the 
deed or mortgage is recorded. As 
however the deed or mortgage after 
being recorded, is returned to the 





and have iike competency in evi- 
dence, as absolute deeds &c ? 

4. It is conceived they may ; the ge- 
neral terms used in the acts being 
‘deeds of conveyance for lands &c.”’ 


32. In regard to the execution of 


deeds and mortgages in your state, 
is there any other thing to be obser- 
ved, &c. ? 

A. Nothing is recollected. 


No. 111. JUDGMENT, (EXECUTION) 
&C. 


33. Do judgments bind real pro- 
perty, and may it be sold on execu- 
tion in your state ? 

34. From what time is a judgment 
(or decree in equity,) a lien on real 
estate, against alienation of the debt- 
or, &c. 2 

35. What is the order of priority 
among judgment creditors, in res- 
pect of lands ? 

36. Does a judgment bind, after 
acquired land ? 

A. As the law at present seems to be 
settled here, a judgment is nota lien 
upon lands, but from the teste of the 


fi. fa. where a fi. fa. is the species of 


execution which the plaintiff takes 
out upon it ; but that it binds a moiety 
of the lands, if the creditor elects to 
sue out an elegit, from the term in 
which rendered. 
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Ihave subjoined an explanatory 
note on this head. (1) 

37. In respect of chattels, has the 
first judgment, or first execution de- 
livered, the preference ? 

38. In respect of chattels, may the 
debtor alienate, before execution de- 
livered ? 

4. See answer to No. 33, 34 &c. 

39. Is a prior judgment in an In- 
feriour court, a lien on lands without 
its Jurisdiction, &c. ? 

40. Is there any Court in which 
a Judgment will bind the lands, in 
every county 2 

41. Can execution be taken out at 
once, in every county, &c. ? 

4. To the first part of these ques- 
tions, the answer results from that 
under Wos. 33, 54 &c. 

The final process of the sup. courts, 
may be directed to any county in the 
state ; and by act of 1777.c¢. 2. s. 77. 
upon a judgment or decree in a county 


(1) The question, whether a judgment is 
a lien upon the lands of thedebtor, had never 
received its conclusive and authoritative an- 
swer until a late decision of our sup. court, 
Howell Fones & others vs. Edmonds, (Mur- 
phy, 43.) 

There had been some obiter dicta, (1st 
Hayw. 95.) and it is believed many decisions 
on the circuit, that a judgment bound the lands 
of the debtor from the time it was rendered. 
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This case decides, that a judgment creates no 


lien upon the lands of the debtor where a fieri 
facias is sued out; and it is said by the court, 
that a judgment is stillalien upon a moiety of 
the Jand of which the debtor was seized ai 
the time of its rendition, if the creditor sue 
out an elegit; but if he resort to a fiert facias, 
the lands are only bound as chattels. This 
requires some explanation. 

The stat. of Geo, 2d. c. 7th. sec. 4. (consi- 
dered in force here, as expressly relating to 
the colonies, and not being inconsistent with 
the spirit of our government,) had enacted, 
that dands should be liable to and chargeable 
with all just debts, and be assets for the satis- 
faction of debts, in the same manner as real 
estates by the law of England are liable to 
debts, due by bond or other specialty; and 
be subject to the like remedies with personal 
estates. Our act of 1777. c. 2s. 29. had en- 


acted, thatall process which theretofore issued 
against goods and chattels, lands and tene- 
ments, should for the future issue in the same 














court of pleas and quarter sessioy; 
for debt, damages, portion, legacy, 
or distributive share of an intestate; 
estate, if the defendant removes hin 
or herself and effects, or reside oy} 
of the jurisdiction, the clerk of such 
court at the plff’s request, may issue 
execution to any county of the state, 
where the deft, or his goods may he 
found. 

2. Can execution issue immeii- 
ately after judgment, against real 
estate of the debtor, and that be sold 
without any previous appraisment 
&c. and on what conditions as to pay: 
ment 2 
4. From the same term, against real 
and personal estate, (see answer to 
No. 33, 34 &c.) which may be sold af- 
ter advertising (40 days for real, and 
10 for personal property,) without 
any previous appraisment: condi- 
tions of execution sales, always cash, 
unless ordered otherwise by the plff 





manner; and such as issued only against 


.goods and chattels, should thereafter issue 


against /ands and tenements, as well as goods 
and chattels; and the sheriff, upon such at 
tachment, execution or other process, should 
proceed to levy the same upon the goods and 
chattels of the defendant in the first instance 
if any, but if to the best of his knowledge 
there were no goods and chattels, or not suf 
ficient to answer the plaintiff’s demand, to 
execute the same upon the lands and tene- 
ments to the amount of the whole debt, or of 
so much, as remained more than the value 
of the goods and chattels found; and that 
lands and tenements be liable (under such re- 
strictions,) to be sold to satisfy the plaintift’s 
judgment; and that where process is levied 
upon lands and tenements in such manner, 
and judgment shall have been thereupon bad,* 
he should not proceed to seli the samé, until 
advertised for 40 days. 

Under these laws, it had become the settled 
practice, to issue the fi. fa. against the goods 
and /ands, and as the stat. of 29th c. 1.) 
3d. is not in force here, it is believed, the fi, 
fa. as at common law has relation to its fest 
and binds the defendant’s lands and goods from 
that time ; no case is known where the elegit, 
(or any other writ of execution against pt 
perty than the fi. fa.) has been prayed. 


* These words in italickare in the ma" 
script. Ed, 
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43. In such case, is a Deed made 

and delivered to the party, before 
acknowledgment of it by such officer 
in court, or confirmation by the 
court, valid: If fraud or irregularity, 
is there any summary redress ? 
4. No acknowledgment in court, or 
confirmation is necessary; his ac- 
knowledgment, or proof by a wit- 
ness, to entitle the deed to registra- 
tion, is requisite in this, as in all 
other cases of deeds of land or slaves, 
before they can be read in evidence, 
as heretofore shown. 

There is no summary redress for 
fraud or irregularity, other than may 
fall within the power of the court 
{on return of the execution,) by way 
of motion on common law principles. 

44, Before real estate can be sold 
on execution, must it be appraised 
and sale delayed, until it brings the 
appraised value, or some propor- 
tion, &c. ? 

4. Nothing of this kind is required. 

45. Is there any writ of levari fa- 
cias, elegit, extent, &c. in your state 2 
A. See answer to No. 33, 34 &c. 
when money only is recovered as 
debt, or damages, (and not any spe- 
cifick chattels, as in detinue, replevin 
&c.) the only executions in use are, 
the ca. sa. and fi. fa. 


46. Are there any laws, to delay | 
(on surrender &c. See Hayw. Man. 


or impair the remedy on execu- 
tion, by suspension, appraisment, 
and a minimum fixed, &c. or con- 
straining the creditor to receive oth- 
tr than lawful money &c. ? 

47. What security is required, 
that the property shall not be wasted, 
and be forth coming ? 

4. Not at this time ; the act of 1812. 


. . { 
c. 8. for suspending executions ceased 


to operate, from the first term of 


the court, after the ist of February, 
1814, 


4. He has no such privilege. 
49. May judgments on warrant 
of attorney, be entered in vacation? 


50. Can judgments be entered on 
warrant of atty. before the-debt is 
payable 2 

51. In such case, is the judgment 
anincumbrance, against a subsequent 
judgment for debts due, and follow- 
ed by immediate execution 2 
A. By act of 1783. c. 9. judgment 
bonds, notes, and other writings, 
with power to any person to confess 
judgnient thereon, are declared void 
as to the power, and proceedings to 
be as on common bonds and penal 
notes. 


52. If after sale and conveyance 
of land on execution, the judgment is 
reversed ; does the estate revert, &c.? 
| 4. he fi. fa. being the only execu- 
tion on which lands are sold, and 
there being no act of assembly decla- 
ring the effect of a reversal, nor any 
adjudged cases recollected, I refer 
to what may be found in the cases 
collected in 2 Bac. ab. 740. tit. Eacn. 
6th ed. pr. Williams, Let. Q. and 5th 
Binn. 273. 

53. Is the Ca. Sa. allowed in the 
first instance: are bail exonerated 
by surrender of the principal ? 

A. It iss; and bail are exonerated 











* Bail.” act of 1777. c. 2d s. 19, 20. 
By this act, if the sheriff takes no 
| bail bond, or an insufficient bond, 
| he is to stand in the place of special 
bail: the bail bond is to be taken as 
| special bail: the surrender may be 
made in court or to the sheriff in the 
‘recess of the court, and at any time. 
before final judgment on the sci. fa. 
54. May the debtor be imprisoned 
for any sum ; are none exempted, &c.? 
A. He may, unless he has taken the 














48. May the debtor redeem land | benefit of the insolvent (or honesi 


sold on execution, &c. 2 


debters) act, or of the prison bounds. 
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Females, fathers &c. are not ex- 
empted. 

55. Is the Ca. Sa. regulated by 
the common law, &c. ? 
4. So far as recollected, it is. 

56. Are any kinds of personal es- 
tate exempt from execution ? 
4. Our insolvent law of 1773. c. 4, 
entitled the debtor to his discharge 
on swearing that he had not the 
worth of 40s. sterling, in any world- 
ly substance, in debts owing to him 
or otherwise, besides his wearing ap- 
parel, working tools, and arms for 
muster, and delivering up his pro- 
perty with a schedule ; and the 2d s, 
of the act protected them from sale. 
The act of 1808. c. 11. exempts from 
sale on execution, and excepts in the 
insolvent’s oath, 1 bed and its neces- 
sary furniture, and the act of 1810. 
e. 15. further exempts, a wheel and 
cards, also one loom. 


No. IV. INSOLVENT (LAW.) 


57. Is there a standing insolvent 
law in your state, &c. Are any per- 
sons on account of the nature of the 
debt, &c. excepted out of it ? 

58. What time is required to effect 
a discharge: Is the claim for a dis- 
charge, determined by the court or 
a jury ? 

59. Must the debtor be actually 
in the gaol, or may he apply for the 
benefit of the law, at any time &c. ? 

60. Is there any thing peculiar in 
your insolvent law ? 

A. 1. By anact passed in 1773, a 
person charged on mesne process or 
in execution for debt, and having 
remained in close prison 20 days, on 
petition to any two justices of the 
peace, or two judges of the inferiour, 
or one judge of the superiour court, 
either in or out of court, and having 
given notice to the creditors at whose 
suit imprisoned, of his petition, is 
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intitled to be discharged from per. 


sonal imprisonment by the justices, 
judges, or judge applied to, on ta. 
king the ** poor debtors oath,” in sub. 
stance, that he is not worth 405 
sterling, (except the articles mep. 
tioned No. 56) and had not directly 
or indirectly at any time, disposed 
of any of his property to defrané 
his creditors. (1) 

2. By another sec. of this act, , 
debtor who has remained in cloy 


‘prison for 20 days, may petition the 


court to be discharged from impris. 
onment upon surrender of all his pro. 
perty, and upon filing a schedule, 
and giving notice of his petition with 
acopy of the schedule to the creditors, 
at whose suit imprisoned, and taking 
a prescribed oath to the truth of the 
schedule, he is to be set at liberty by 
the court, if satisfied with the truth 
of his oath. 

All the property by another sec- 
tion is vested in the sheriff, who is to 
sell it and pay over the proceeds, 
which finally according to provis- 
ions in the act, are to be distributel 
among the creditors who may come 
in, pro rata. 

And in such case, by another set- 
tion, the person discharged is never 
to be arrested for the same debt. (2) 

An act in 1808, dispensed with that 
part of the law of 1775, requiring 


(1) I understand this section, merely 10 
exempt the debtor taking the oath, from per 
sonal imprisonment for the same debts, bit 
not as against all creditors. Ed. 

(2) I understand on the whole, that upo 
this branch of the act the debtor is discharged 
from future personal arrest by any of his & 
isting creditors, at the time of his surrender, 
whether they come in or not under the 
signment ; although the terms of the act a% 
that such debtor after such discharge shall 
never be arrested for the same debts, which 
appears to have no relation but to the debis 
for which he was imprisoned, and the credit 
tors to whom notice had been given. Ed: 
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i 99 days previous confinement in 

‘ices, . b *. . th - 
close prison, substituting the prison 

be bounds; but in 1809, this being 


ry. deemed too indulgent, the legislature 
cai revived the act of 1773 for 20 days 
Hs close imprisonment, before the debtor 
i. could petition to deliver up his pro- 


perty- 
rand By an act passed in 1820 to take 


effecton the ist Jan. 1821, actual 


t , ; 
hr imprisonment in gaol on ca. sa. was 
0st ; 
a in effect abolished. 
* By this, a debtor arrested on Ca. sa. 
mig. 


upon entering into a bond &c. to the 
pl creditor for his appearance at the 


ul next county court, and to abide the 
” order of the court, touching his ta- 
“ king the benefit of the act of 1773, 
7m, and tendering such bond to the officer, 
- is to be discharged from custody. 

3 On appearance, he is entitled to 


take the “* poor debtor’s oath,” or to 
surrender his property, and is dis- 
charged as to imprisonment of his 
body, against all creditors to whom 


sec- 
§ t0 





fs notice is given, according to the pro- 
visions of the act. 

te Ifany creditor suggests fraud or 

- concealment, the fact is to be tried 

a by ajury. (1) 

> No. v. wits, &c. 

hal 61. Are lands and freehold inter- 

Ing ests devisable at the pleasure of the 

8 testator, and to the entire disinheri- 

- son of his children or issue &c. 2 


bet A. They are. 


" _ (1) The foregoing, is a mere sketch of the 
zed Insolvent law of N.C. as I understood it to 
be, when the questions were answered: The 


3 gentleman who did me this favour, is very 
i minute in his detail of the last act of 1820, 
a for the relief of ** honest debtors,” manifes- 
ail ting great satisfaction, that ‘the odious and 
ch Impolitick right of a creditor over the body of 
bts his debtor, to consign him at his pleasure to 
die @ shameful and unavailing punishment pre- 


“minary to a surrender, had been abolished 
nN, Carolina, 
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62. What formalities of execution, 
are essential to a will of lands &c ? 
4. By statute, no will of lands is 
valid in law or equity, unless written 
in the testator’s life time, and signed 
by him or some other in his presence 
and by his direction, and subscribed 
in his presence by two witnesses at 
least, no one of which shall be inter- 
ested in the devise of the lands——. 
Unless the will is found among the 
valuable papers or eftects of the de- 
ceased, or have been lodged in the 
hands of any person for safe keeping, 
and be in the hand writing of the de- 
ceased, and his name be subscribed, or 
inserted in some part of the will; and 
if such hand writing is generally 
known by the acquaintances of the 
deceased, and it be proved by at least 
3 credible witnesses, that they verily 
believe the will and every part to be 
in the hand writing of the deceased : 
in such case, it shall be sufficient to 
convey an estate in lands. 

63. What formalities are required, 
in the revocation of wills of land ? 
A. By the 1st clause of an act 1819; 


c. 17. no devise in writing, of lands, . 


tenements or hereditaments, or any 
clause thereof, is revocable, other- 
wise than by some other will or co- 
dicil in writing, or other writing de- 
claring the same, or by burning, can- 
celling, tearing, or obliterating the 
same, by the devisor himself, or in 
his presence and by his direction and 
consent; but all devises of lands and 





This consideration would induce me to 
give a pretty full abstract of the act of 1820, 
had I not received informaticn from this gen- 
tleman some time in the autumn, that an at- 
tempt would be made at the ensuing session 
of the legislature to repeal it. Not having 
heard the result, I concluded it best, to defer 
the communications received from him at 
large, on the insolvent laws of N.C What 
is mentioned above, is a summary taken from 
his statement, and which perhaps, is not en- 
tirely comprehended by me. Ed. 
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tenements shall remain and continue 
in force, until, the same be burnt, 
cancelled, torn, or obliterated by the 
devisor, or in his presence and by his 
consent and direction ; or wnless, the 
same be altered, or revoked by some 
other will or codicil in writing, or 
other writing of the devisor, signed 
by himself, or some other person in 
his presence and by his direction, and 
subscribed in his presence by two 
witnesses at least; or unless, the 
same be altered or revoked, by some 
other will or codicil in writing of 
the devisor, and his name subscri- 
bed thereto or inserted therein, and 
be lodged by him with some person 
for safe keeping, or left by him in 
some secure place, or among his val- 
uable papers or effects; and every 
part of which will or codicil or other 
writing, be proved to be in the hand 
writing of the devisor, by three wit- 
nesses at least. 

64.. Are the provisions of the 29 
‘C. ii. c. 3. adopted in regard to the 
execution of wills of land &c ? 

A. They are not, further than ap- 
pears in answer, Wo. 62. 

65. Before what court, or officer, 
are wills of lands and personalty, 
exhibited for proof: does the proof in 
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dence at his or her death, or if he gy 
she had fixed places of residence jy 
more than one county, in either ; ang 
in case of a written will, it is to be 
proved by at least one of the subscyj. 
bing witnesses if living; if contest. 
ed, by all the living witnesses to be 
found, and by such other persons as 
may be produced to support the will; 
and where the validity of any will js 
contested, whether written or nuncv. 
pative, it is to be tried by a jury, on 
an issue made up by the court for 
that purpose. 

Probates of wills of land, as well 
as attested copies certified by the pro. 
per officer (the clerk of the cour 
where proved,) are evidence in the 
same manner as the originals ; butif 
fraud is suggested in obtaining the 
will, or any irregularity in proving 
it, the party may insist on the origi. 
nal being produced if to be fount, 
and compel its production. 

Original wills and inventories, ar 
to remain in the clerk’s office among 
the records. 

These are all statute provisions, 
and may be found in Hayw’s manuel, 
and furnish answers to questions 
Nos. 65, 66, 67. (1) 

68. What formalities are required, 


the probate court, affect the right of | wills of chattels ? 
the heir to question its execution at | 


law ? 

66. Is the execution proved by the 
witnesses, or oath of the executors, 
or both, in the first instance ? 


67. In what office is the will and 

inventory registered: are office co- 
pies evidence ? 
4. All wills are proved, and admin- 
istrations granted, in the court of 
Pleas and quarter sessions of the 
proper county, and the wills record- 
ed there. 

The proper county, is where the 
deceased had his or her usual resi- 








A. 'They are proved according to the 
common law: nuncupative wills, for 
a small amount, under certain res- 
trictions are allowed. By the 2d. sc 
of the act of 1819. no will in writing 
bequeathing personal estate of great- 
er value than 1001. is revocable, otl- 
erwise, than by cancelling, burning. 


(1) It is not stated expressly, but I infer 
from the provisions in these acts, that the 
probate in the county court in the first it" 
stance, with or without contest, is not conclt- 
sive ona trial at law in case of lands, nor does 
it seem clear, that the probate there as to the 
personalty, is conclusive against those claim: 
ing by intestacy. Ed, 
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tearing or obliterating the same, or 
by other writing declaring the same ; 
or other will or codicil executed with 
such formalities, as a will good and 
sufficient in law to pass a personal 
estate, of greater value than 1001. 

By the act of 1811.c. 17. no person 
is capable of making a will of chat- 
tels, until 18 years of age. 

69. Are any number of subscribing 
witnesses, or the signature or seal of 
the testator, required ; or is a will of 
personals provable by the rules of 
the common law &c 2 
A. See answer to No. 68. 

70. May executors, or adminis- 
trators having letters in another 
state, sue in your state 2 

71. If not, what is to be done to 
enable them to sue 2 
A. It was decided by the court of 
conference, (the then highest judicial 
tribunal in the state, adm’r of Butts 
vs. Price, Conf. Rep. 68.) that letters 
of adm’n granted in another state, 
(Georgia) would not enable the ad- 
ministrator to maintain a suit in our 
courts; adm’n should be taken out 
here ; in which case the bond and se- 
curity required of all adm’rs, must 
be given. 

In “ea’rs of Stephens vs. Smart’s 
ex’rs,””’ (1 L. Repository 471.) it was 
decided by the sup. court, that letters 
testamentary issued in another state, 
(S. Carolina) were sufficient to en- 
able the executor to sue in this state. 

72. Are exemplifications of wills 
and testaments, by the proper offi- 
cer in other states, evidence in your 
courts &¢ 2 

73. How are foreign wills and 
testaments proved in your state, &c? 
4. In cases where inhabitants of 
other states, by will or deed, devise 
or convey property situated in this 
state, and the original will or deed 
Cannot be obtained to register in the 
County where the land lies, or where 
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the property is in dispute, a copy of 


the will or deed (after it has been 


proved and registered or deposited 
agreeably to the laws of the state 
where the person died or made the 
same) being properly certified, either 
according to the act of congress pas- 
sed in May 1790, or by the proper: 
officer of the state, and the testimo- 
nial of the governor or commander- 
in-chief of said state, that the person 
certifying is the proper officer, or 
duly authorised by law; in such case, 
the copy may be read as evidence in 
the courts of this state, as a copy 
from any of the registers’ or clerks’ 
offices therein might. 

On the part of these questions 


‘which relate to deeds &c. see answer 


to No. 11. Judgments in other states 
are of course exemplified under laws 
of the U. S. 2 vol. 102. 3 vol. 621. for 
authentication of records. 







No. vi. DESCENTS. 


74. How do inheritances in fi 
ple descend upon intestacy, 
lineal heirs ? 

75. How among collaterals ? 

76. How, in respect of the half 
blood: does the common law govern? 

77. Does the common law prevail 
on descents, in any cases, and what ? 

78. Is there any thing peculiar in 
your law of descents ? 

The act of 1808 ch. 4th (intended 
to obviate many difficulties which 
arose in the construction of previous 
laws on the subject,) (1) drawn by 
a distinguished gentleman of the bar, 
contains the followme, “ rules for re- 
gulating the descent of inheritances.’” 

ist. Inheritances shall lineally de- 
scend to the isswe of the person who 
died last actually or legally seized, 
forever, but shall not lineally ascend, 
except as is hereafter provided for. 


(1) Aets of 1784, c, 22, 1784, sess. 2, c. 10 
1801, c, 11. 
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2d. Females shall inherit equally 
with males, and younger with older 
children. 

3d. The lineal descendants of any 
person deceased, shall represent their 
ancestor, and stand in the same place 
as the person himself would have 
done, had he been living. 

4th. On failure of lineal descend- 
ants, and where the inheritance has 
been transmitted by descent from an 
ancestor, or has been derived by gift, 
devise or settlement from an ances- 
tor, to whom the person thus advan- 
ced would in the event of such an- 
cestors death have been the heir, or 
one of the heirs, the inheritance shall 
descend to the neat collateral rela- 
tions of the person last seized, who 
were of the blood of such ancestor, 
subject to the two preceding rules. 

5th. On failure of lineal descend- 
ants, and where the inheritance has 
not been transmitted by descent, or 
derived as aforesaid from an ancestor, 


‘ar Where, if so transmitted or deri- 


vem the blood of such ancestor is 


“extinct, the inheritance shall descend 


to the next collateral relations of the 
person last seized, whether of the 
paternal or maternal line, subject to 
the second and third rules. 

6th. Collateral relations of the 
half blood, shall inherit equally with 
those of the whole blood, and the 
degrees of relationship shall be com- 
puted, according to the rules which 
prevail in descents at common law: 
provided always, that in all cases 
where the person last seized, shall 
have left no issue, nor brother ‘nor 
sister, nor the issue of such, the in- 
heritance shall vest for life only in 
the parents of the intestate, or in 
either of them, if one only be living, 


and on the death of one of the pa- 


rents, then in the survivor, and af- 
terwards be transmitted according 
to the preceding rules. 


Sec. 2d. The act to be in force 
from and after the 31st of Decembep 
1808, and all laws within the meap. 
ing and purview are repealed and 
made void. Provided, that it shalj 
not be construed to repeal so much 
of the existing laws, as prohibit; 
children who have had lands settled 
on them by a deceased parent, from 
claiming more of the inheritance of 
such parent, than will make their 
shares equal to those of the othe 
children. (1) 


No. Vil. DISTRIBUTION ON INTES- 
TACY, (OF PERSONALTY.) 


79. Upon intestacy, how is the 
surplusage of personal property dis. 
tributed ? 

80. How among collaterals ? 

81. Are the 22nd and 23rd Car, 
ii. c. 10, and 29 Car, ii, c. 30, called 
the Statutes of distribution &c. a 
dopted ? 

A. The admr. by an act in 1766, 
and another in 1784, is to distribute 
the surplus as follows : 

If there are not more than two chil- 
dren, one third part to the wife of the 
intestate, and all the rest, by equai 
portions, to and amongst the children 
of the intestate, and such persons as 


(1) The provisions alluded to in the provi- 
so, excludes children from inheritance who 
have had lands settled upon them by the pa 
rent in fee simple, equal to the share which 
shall descend to the other children respective- 
ly, and in case it is not equal, then so much 
shall descend to the child provided for, as 
will make such child equal with the others 
inheriting. 

If a person dies seized of real estate of in- 
heritance, leaving no person who can claim 
as heir by the laws of the state, but leaving 
a widow, she shall inherit the estate. 

Where aliens are next in descent, the near 
est descendant or relation of the deceased, 
being a citizen of the U. S, inherits. 2! 

See 1 Murp. 333, 410.—2. Law Rep. 103, 
406, on the construction of the act of 1784 
and 1808, being the most important, altho 








not the only cases decided upon these acts. 
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legally represent such children, in 
case any of the said children be then 
dead, other than such child or chil- 
dren who shall have any estate by 
the settlement of the intestate, or shall 
be advanced by the intestate in his 
life-time, by portion or portions e- 
qual to the share which shall by such 
distribution be allotted to the other 
children to whom such distribution is 
to be made; and if such settlement 
or portion be not equal, then so much 
ofthe surplus of the estate of the in- 
testate, to be distributed to such child 
or children as shall have any land 
by settlement, or were advanced, as 
shall make the estate of all the said 
children to be equal as nearly as can 
be estimated. If there be no chil- 
dren, nor any legal representatives 
of them, then one third to the wife, 
and the residue equally to every of 
the next of kin of the intestate who 
are in equal degree, and to those 
who legally represent them, provi- 
ded that there be no representatives 
admitted amongst collaterals, after 
brothers’ and sisters’ children. Jf 
there are more than two children, then 
the widow shall share equally with 
all the children, she being entitled to a 
child’s part ; if there be no wife, then 
to be distributed equally to and a- 
mongst the children ; ifno child, then 
to the next of kindred in equal de- 
gree of or unto the intestate, and 
their legal representatives as afore- 
said. If after the death of the father, 
any of his children die intestate with- 
out wife or children in the life-time 
ofthe mother, every brother and sis- 
ter and the representatives of them, 
shall have an equal share with the 
nother, of the estate of the child or 
children dying intestate. 

By an act in 1792, children to 
whom the intestate had given, or 
put into their possession any person- 
al property, are bound to render an| 


j1821, 2.) N. CAROLINA. sTaTe LAW aNnD REGULATIONS. 









213 


inventory of such property, under 
oath to the admr. setting forth the 
particulars, and on refusal are bar- 
red from any share. 

By an act passed in 1799, it is 
provided, that if a woman dies intes- 
tate leaving illegitimate children, 
(and none legitimate, ) her estate real 
and personal shall descend to such 
children, as if born in wedlock ; sand 
if any such illegitimate child die in- 
testate, and without leaving a child 
or children, the estate real and per- 
sonal of such intestate, shall descend 
to, and be divided among the broth- 
ers and sisters of the intestate, born 
of the body of the same mother and 
their representatives, in like manner 
as if they had been born in lawful 
wedlock. 

Although the stat. of 29 car. ii. ¢. 
3. 8 25, which was passed in En- 
gland to clear up a doubt in regard 
to the husband’s right as admr. of his 
wife, to her personal estate, is not 
in force or re-enacted here, yet the 
opinion is, (though not settled by any 


judicial determination) that he is en- 


titled to admn. on her effects, and to 
receive and enjoy them to his sole 
use. 

It will be perceived, that our act 
of 1784 in terms, comprises the stats. 
of 22 and 23 car. ii. c. 10, and the 
stat. 1 jac. ii. c. 17, called the stat- 
utes of distribution: (see 3 Bac. ab. 
Exrs. and Admrs. let. I.) except, 
that if there are more than 2 chil- 
dren, the widow only shares equally 
with them, taking a child’s part; 
and takes a third in the cases of there 
being no child or not more than two 
children: whereas, by the English 
acts aforesaid, she takes a third m 
every case where there is a child or 
children, whether two or more, and 
where no child, is entitled to a 
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No. vill. ENTAILS, DOWER, CUR- 
TESY, &c. 


82. May entails be created, as 
under the Stat. de donis—and with 
the same incidents, in respect of be- 
ing barred; dower; curtesy ; waste 
- &c? 

83. Are entails abolished; con- 
verted into fees ; or otherwise modi- 
fied &c 2 

84. How barred by the tenant ? 

A. The 23d sec. of our bill of rights, 
¢<made a part of the constitution,) 
declares, “ that perpetuities and mo- 
nopolies, are contrary to the genius 
of a free state, and ought not to be 
allowed,” and the 23d sec. of the 
constitution declares, ‘* that the fu- 
ture legislature of this state shall re- 
gulate entails, in such a manner as to 
prevent perpetuities.”’ 

And the act of 1784. c. 22. sec. 5. 
declaring “that whereas entails of 
estates, tend only to raise the wealth 
and importance of particular fami- 
lies and individuals, giving them an 
undue and unequal influence in a re- 
publick, and prove in manifold in- 
stances the source of great conten- 
tion and injustice,” enacts “ that 
from and after the ratification of this 
act, any person seized or possessed 
of an estate in general or special 
tail, whether by purchase or descent, 
shall be held and deemed to be seized 
and possessed of the same in fee sim- 
ple, fully and absolutely, without any 
condition or limitation whatsoever, 
to him, his heirs and assigns for 
ever, and shall have full power and 
authority to sell or devise the same 
as he shall think proper; and such 
estates shall descend under the same 
rules as other estates in fee simple ; 
and all sales and conveyances made 
bona fide, and for valuable consider- 
ation, since the first day of January, 
1777, by any tenant in tail in actual 
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possession of any real estate, where 
such estate hath been conveyed in fee 
simple, shall be good and effectual jn 
law, to bar any tenant or tenants jp 
tail and tenants in remainder, of and 
from all claim and claims, action and 
actions, and right of entry whatso- 
ever, of, in and to such entailed es. 
tate, against any purchaser, his heirs 
or assigns, now in actual possession 
of such estate, in the same manner 
as if such tenant in tail had posses. 
sed the same in fee simple.” 

85. Is the widow entitled to doy. 
er; and the husband to curtesy ; as 
by the common law ? 

A. By an act of 1784. ¢. 22. if a per. 
son dies intestate, (or makes a will, 
not devising and bequeathing therein 


to the widow, such real or personal | 


estate for a provision as is satisfac. 
tory to her,) she is entitled to 4d of 
the lands &c. of which her husband 
died seized, as her dower for life. 

But to entitle her to dower, where 
there is a devise to her of real or per- 
sonal estate in the will, she is to dis- 
sent to the will, in the superiour or 
county court of the county in which 
she resides, within 6 months from the 
probate of the will. 

As she is only entitled to dower of 
the lands of which the husband died 
seized, there is a provision making 
void all conveyances by the husband 
fraudulently to children or others, to 
defeat her of dower. 

Her 3 is to comprehend the whole 
of the mansion house, outhouses and 
improvements belonging to it, unless 
the court is of opinion that this would 
be manifestly unjust to the children 
or other relations, in which case she 
is to have such part or portions of the 
house &c. as the court conceives sul- 
ficient to afford her a decent resi- 
dence, regard being had to her rank 
and past manners of life. 

To obtain dower, a petition is t? 











> [_—— = — 


> 


if 


on WT eS 





be filed by her in the sup. court of 
the district, or the court of the coun- 
ty where the husband dwelt, setting 
forth the lands in which she claims 
dower, praying an allotment; upon 
which the court is to award a writ to 
the sheriff, to summon a jury of 12 
freeholders, who (upon oath admin- 
istered by the sheriff,) are to allot 
her dower in the lands and put her in 

ssession ; and also put her in pos- 
session of the mansion house, or part 
or portion thereof, allowed by the 
court. 

If the lands lie in different coun- 
ties, the court is to award writs to 
the respective sheriffs, who are to 

in like manner. 

The proceedings on the petition, 
are to be summary at the first court 
when prosecuted, on which the judges 
or justices are to determine as to 
them may seem right; but 10 days 
previous notice of the petition must 
be given to the heirs, ex’rs, or adm’s, 
and a copy of the petition served on 
them. 

By the same act of 1784. it is fur- 
ther provided, that if the husband 
leaves no child, or not more than 2 
children, the widow shall have 3d of 
the personal estate, but if more than 
2 children, then to share equally with 
the children, taking a child’s part. 

And it is directed, that the sheriff 
and jury at the time they allot her 
dower, shall also allot and set off to 
her, such portion of the personal es- 
tate as she is entitled to under this 
act. 

By an act in 1791. it is provided, 
that where the widow dissents to the 
husband’s will, the jury summoned 
to allot dower in the husband’s lands 
shall Jirst inquire, whether by the 
wil, the widow is as comfortably 
Provided for, as if dower of her hus- 
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that opinion so to return; by which 
she is precluded from any further 
claim to lands except those devised 
to her. 

And by the same act it is provided, 
that when a jury is summoned to 
allot to a widow so dissenting, her 
proportion of the personal estate to 
which she is entitled under the act 
of 1784. they shall first inquire, if 
the legacy or legacies given in the 
will, be equal in value to the distribu- 
tive share she would take under that 
act, and if of this opinion, so to re- 
turn; and the widow shall therewith 
be content. 

But if they are of opinion, the pro- 
vision made for the widow is not 
equal in value to the distributive 
share, and there isa residuum of the 
estate not given away in particular 
legacies; they are to alivt to her so 
much of the residuum | if it consists 
of specifick property) as will make 
up the deficiency, and if it consist of 
money, to assess the deficiency, and 
return the assessment to court, on 
which the court shall give judgment 
for so much against the ex’rs or 
adm’rs, with stay of execution for 
such time, as the court under the cir- 
cumstances may think fit. 

If there is no residuum or an insuf- 
ficient one, and the jury think the 
provision of personal estate made in 
the will for the widow, is not equal 
to the part to which she is entitled ; 
they are to assess the amount which 
will make up the deficiency, and the 
sheriff is to make return accordingly 
to the next court, (winch issued the 
writ, } and judgment is to be entered 
against the ex’rs or adm/’rs for that 
amount, with stay of execution for 
such time, as the court under cir- 
cumstances may think fit; and 
where there are no assets in the 


band’s lands was allotted to her ac-| hands of ex’rs &c. and they have 
cording to the act of 1784. and if of! fully administered, the widow is to 
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have a scire facias against the leg- 
atees, in like manner as is prescri- 
bed for creditors. (1) 

The widow, as to all creditors, is 
to be considered as a legatee, and be 
chargeable for the whole amount of 
her husband’s estate which may come 


to her hands, as a legatee, or under 
this act, and be bound to refund to 


ex’rs or adm’rs her rateable part of) 
debts &c. afterwards sued-for and | 


recovered, or duly made to appear 
against the husband ; provided, that 
nothing herein is to subject the dower 
of the widow in the lands of the hus- 
band, or such lands as may be de- 
vised to her in the will, (if not ex- 
ceeding the quantity she would be en- 
titled to for dower,) to the payment of 
debts of the husband, during her life. 

By an act of 1796. where a man 
dies intestate, the widow may take 
possession of the whole personal es- 
tate, and wse so much of the crop, 
stock and provisions as are absolute- 
ly necessary for the support of her- 
self and family, wntil adm’n is grant- 
ed on the estate, when her possession 
is to cease. 

And at the same court, where let- 
ters of adm’n are granted, the widow 
may petition the court to appoint a 
justice of the peace and 3 freeholders 
to view the estate, and allot to her 
and family, such part of the stock, 
crop and provisions as they may 
think adequate for their support for 
one year, and make return to the 
next court, of the particulars allot- 
ted ; the commissioners first taking 
an oath faithfully &c. to apportion 
and allot &c. 

This allotment is to vest such pro- 
perty absolutely in the widow (and 
children if any,) and is to be return- 
ed by the ex’rs or adm’rs in the in- 


(1) Who must refund proportionably, to 
make up the amount assessed. Ed. 
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ventory, noting that it had been qj. 


lowed to the widow &c. and they 
are not to be chargeable therefor tg 
claimants on the estate or to cred. 
tors, nor is it to debar the widoy, 
from her distributive share allowed 
by law. 

By an act in 1813, c. 14, there is 
another provision, in case of a def. 
ciency of crop, stock &c. for one yeap 
quod vide. (2) 


No. IX. LIMITATION OF SUITs, 


86. What length of adverse pus. 
session of lands is a bar &c? 

87. What savings &c 2 

88. Is there a saving in favourd 
foreigners or citizens of other states? 

89. Are the general principles of 
English law, on the bar of these sta 
tutes, adopted in your state 2 

90. Is there any thing peculiar in 
your state on this head 2 

91. What length of time bars re. 
covery &c. in personal actions 2 

92. What savings ? 

93. Are there any in favour of c- 
tizens of other states, or foreign- 
ers 2 
A. Act of 1715, c. 27, s. 2. 

[. All possessions of, or titles 10 
land, tenements &c. derived from 
sales made by creditors, exrs. admrs 
husbands and wives or husbands it 
right of their wives, or by indo 
ment of patents or otherwise, whert 
the purchaser, possessor, or all 
claiming under them have or shall 
continue in possession of the same, 
for the space of 7 years, without an] 


(2) The foregoing is put down as the a- 
swer of my correspondent to this questidt 
he referred me to the several acts, and left 
it to myself how to frame the reply ; th¢/ 
are somewhat prolix, and it is possible fr 
want of some locgl knowledge &c. I may 0 
exactly have comprehended these variots 
provisions, so ample and just, to the widow 
and family of a deceased man. 
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suit at law, are hereby ratified and 
confirmed against all manner of per- 
gons, any other title or claim, act, 
law, usage or statute notwithstand- 
ing. (1) 

9, No person nor their heirs, which 
shall hereafter have any right or ti- 
tle to lands &c. shall enter, or make 
claim, but within 7 years next after 
his, her or their right or title which 
descend or accrue, and in default 
thereof shall be utterly excluded from 
entry or claim thereafter. 

Provided, that persons entitled, who 
at the time of the right or title, first 
descended, accrued, come, or failen, 
are within 21 years of age, feme cov- 
ert, non compos mentis, imprisoned, 
or beyond seas, may notwithstanding 
the 7 years are expired, make entry 
or claim as before the act, so as such 
persons shall within 3 years next af- 
ter coming of full age, discoverture 
kc. (or persons beyond seas within 
8 years after the title or claim be- 
comes due,) sue for the same, and 
not after, but that all possessions 
held without suing such claim as 
aforesaid, shall be a perpetual bar 
against all and all manner of per- 
sons whatsoever, that the expecta- 
tion of heirs may not in a short time 
leave much land unpossessed, and 
titles so perplexed, that no man will 
know of whom to take or buy lands. 

5. Actions of account render, upon 
the case, debt for rent, detinue, re- 
Plevin, tresspass quar. claus. freg. 
Within 3 years next after the cause 
of action accrues, and not after, ea- 
cept such accounts as concern the 
‘rade of merchandize, between mer- 
chant and merchant, their factors 
and servants. 


(1) To this section judge Haywood affixes 
the following note: "“ This clause in my 
pinion has had its effect long ago, and I 
only retain it out of deference to the opinion 
of some of the profession.” 
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Actions of trespass, assault and 
battery, wounding, and imprison- 
ment, within 1 year after the cause 
of action accrues, and not after ; and 
on the case for words, within six 
months after the words spoken, and 
not after. 

If in any of said actions, the plain- 
tiff’s judgment is reversed by error, 
or after verdict is arrested, or any 
of them is brought by original writ, 
and the defendant cannot be attach- 
ed, or legally served with process, 
he, his heirs exrs. or admrs. may 
bring a new action or suit from time 
to time, within 1 year after judgment 
reversed or given against the pltff. 
or till deft. can be attached, or ser- 
ved with process so as to compel him 
to appear and answer. 

Savings, persons intitled to any of 
the beforementioned personal actions, 
being within 21 years of age, feme 
covert, non compos mentis, imprisoned, 
or beyond seas, may bring the same, 
within the times before limited, after 
being of full age, discovert, of sound 
mind, at large, or returned from be- 
yond seas, as other persons having 
no such impediment might have done. 

Act of 1748, c. 4, 8. 5. 

This act makes 20 years posses- 
sion of lands before passing it, a bar 
against the king and the earl of 
Granville, his heirs &c. proof thereof 
being made before the governor and 
council, or general court, or court of 
the county in which the land is ; the 
possessors paying the highest quit- 
rents which were made payable to 
the lord’s proprietors &c. 

Act of 1786, c. 4. s. 5. 

This act applies the limitations of 
the act of 1715, c. 27. to all bonds, 
bills, and other securities made trans- 
ferable by this act, after the assign- 
ment or indorsment, in ihe same 
manner as it operates by law against 
promissory notes. 
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Act of 1791, & 15, & 1. 

Where persons or those claiming 
under them, have been, or shall con- 
tinue to be in possession of lands, 
under title derived from sales, by 
creditors, exrs. or adimrs. or by hus- 
bands and their wives, or by indors- 
ment of patents, or other colowrable 
title for the space of 21 years, such 
possessions are confirmed, and shall 
be a bar against the entry of persons 
claiming under the state, provided 
the possession has been ascertained 
and identified, under known and vis- 
ible lines or boundaries. 

Act of 1795, c. 15, 8. 1. 

Sureties for guardians discharged 
from their suretyship, if the orphan 
Within 3 years after coming to 21 
does not call on the guardians for a 
full settlement ; the act not to extend 
to persons imprisoned, beyond seas, or 
non compos mentis. 


Act of 1804, c. 29. 

When persons against whom there 
is cause of action, are beyond sea at 
the time of such action given, ac- 
crued, fallen or come, the person 
having such cause may sue, within 
the time limited for bringing such 
action by the act of 1715, after re- 
turn. 


STATE LAW, AND REGULATIONS, 


time of judgment, unless the perso, 
owing &c. lives out of the state. 

Jct of 1814, c 17. 

Actions of debt, grounded on am 
lending or contract without special. 
ty, limited to 3 years alter cause of 
action accrued; savings; persons 
under 21, non compos mentis, fem 
covert, imprisoned, or beyond seus, (2) 


No. x. TAXES. 


94. May lands be sold for the pay. 
ment of taxes: has an absentee any 
privilege ? 

95. Before a sale, is notice to be 
given &¢ ? 

96. What officer is to give this 10. 
tice ? 

97. In what manner &c. 

98. If a sale takes place, is th 
deed absolute ? 

99. If not, what time is allowed tp 
redeem, and on what terms : at what 
place or office, are the sales entered’ 

100. Do lands on which taxes ar 
not paid, in any case vest in the state 
and then how and in what time to be 
redeemed 2 

101. What officer in any county, 
oughta non-resident desirous of keep: 
ing his taxes paid, correspond with 





Act of 1808, c. 8. 

This act limits penal actions to 3 
years alter the cause accrued; but 
not to affect suits on any penal act of 
the general assembly, wherein a time 
is limited. 

Act of 1810, ¢. 18. 

Suits on clerk’s and sheriff’s bonds, 
to be within 6 years from the right 
of action accrued; savings; to infants 
feme covert, non compos mentis, if 
suit brought in 3 years, after impe- 
diment removed. 

Act of 1811, c. 17. 

Fees due to clerks, sheriffs &c. to 
be collected within 3 years, from the 


for that purpose: or what is mos 
prudent for him to do ? 

4. Lands may be sold for taxes il 
this state by the sheriff on default ¢ 
payment, agreeably to law. 

The sheriff before sale, is boul 
to advertize the property to be soll, 
in certain newspapers for the spact 
of 1 month, and also at 3 of the mos! 
publick places within the county, 
and at the cowrt-house of the distri 


(2) Of these acts of 1810, 181], 1814, | 
have only memoranda; they are withol' 
doubt, imnerfectly stated; and there ma) be 
others; the notice of them here, 1s all I cou’ 
give 
I subjoin here, certain observations mat 
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within which the lands are; which 
advertisements are to mention the 
situation of the land, the streams near 
or on Which they lie ; the estimated 
quantity 5 the names of the tenant 
in possession if cultivated, and the 
owners, or reputed owners, where 
they can be ascertained ; and no sale 
to take place previous to the 1st day 


of August in each year. 


The whole of the land taxed is to 
be set up, and the person who will 
pay the tax due and all charges, for 
the smallest part, is the purchaser, 
and may select his part in one com- 
pact body, as nearly square as may 
be, adjoining to some of the outlines 
of the tract. 

By an act in 1805, c. 3. Lands 





by the gentleman from whom the matter 
relative to N. Carolina was received, on the 
subject of limitations, as regards land titles 
in that state. 

“On the construction of these acts, particu- 
larly of 1715, its 2d and 3d sections re- 
lating to lands, I might refer to a variety of 
cases decided in our different courts. Almost 
every vol. of reports will be found to contain 
some. {I shall only however refer you to 
some observations on the act of 1715, ch. 27, 
to be found at the end of Zay. Rep. 321, 
which are from the pen of judge Haywood, 
(now of Tennessee. ) 

The view there taken of the act, is support- 
ed by one uniform current of decisions, and 
may be considered as establishing this point, 


that the 2d sect. regards irregular, invalid, | 


and informal conveyances made defore the 
act, and that the 3d and 4th sec. are prospec- 
ive, and established the principle or rule, that 
a7 years continued and actual possession under 
colour of title, gives a valid title against all 
Who are not within the savings. 

The two questions therefore occurring in 
every case, where a title is attempted to be 
supported under the act of 1715, ch. 27 will 
ve—Has there been an adequate possession in 
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sold by the sheriff for taxes, may be 
redeemed by the owner, his heirs, 
exrs. or admrs. from the purchaser 
within 12 months after sale, on pay- 
ment of the purchase money, and 
25 per cent on the same and all costs, 
and if not so redeemed within that 
time, the sheriff is to convey the. part 
sold and selected to the purchaser.(1) 

A very important amendment of 
these laws is made by an act of 1819, 


c. 19, tending still further to protect 
the owners of land, against the frauds 
of officers and others. 


By the ist clause, the sheriff shall, 


at the time of the court of pleas and 
quarter sessions of his county pre- 


ceding the day fixed by him for the 
sale, in open court return a list of the 


(1) The preceding, is what I collect from 
the great number of acts, to which my cor- 
respondent referred me, any way material to 
the subject of taxes, as connected with the 
objects of the law register. The time and 
places of advertising by the sheriff may pos- 
sibly be altered; the thing material to know 
is, the officer to sell, and whether the land is 


redeemable; the act as to this last particular 
is as here stated, and in force ; what follows 
is from my correspondent himself. 


Ed. 





or tenants; for feeding of cattle or hogs, or 
building hog pens, or cutting wood off the 
land may be done so secretly, as that the 
neighbourhood may not take notice of it; if 
they should, such facts do not prove an ad- 
verse claim, as all those are but acts of tres- 
pass,” whereas, when a eettlement is made 
upon the land, houses erected, land cleared 
and cultivated, and the party openly continues 
in possession, such acts admit of no other con- 
struction than this, that the possessor means 
to claim the land as his own; 


in order to 
make this notorious in the country, he must 
also continue the possession for 7 years; oc- 
casional entries upon the land will not serve; 
from this view of the subject, arises a pos- 


the party? And has it been under a colour of | session under colour of title, taken by a man 


title 2 


himself, his servants, slaves or tenants, and 


The objects of the act, and the nature of the | by him or them continued without interrup- 


Possession required to perfect a bad title, 
Will be found well detailed in the opinion of 
the court, delivered by judges Haywood and 
Stone, in Grant vs, Windborne—2. Hayw. 56. 
‘Hence (say the court in that case,) arises 
re necessity, that the possession should be 
“otortous and publick, and in order to make 
* So, that che adverse claimant should either 


POSsess it in person, or by his slaves, servants | 





tion for 7 years together.” 

As to ‘‘ colour of title” and what shall be 
such, it has never been doubted, that a deed 
or grant 7s a colour of title. Vide ** observa- 
tions” at the end of Tay. Rep 338. In Trus- 
tees of University vs. Blount 3 Car. L. Repos. 
13, it is decided, that a Wil’ may be a colour 
of title. A dond for title 1s not a colour &e. 
Vide 2. Hayw. 
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tracts of land upon which the taxes | the pltf. at the return of the writ Pak 
are unpaid, and which he proposes | and is to be taken as special bail, her 
to sell; therein mentioning the own- | ‘The bail are not liable until after Bas j 
er of each tract; if unknown, the | non est inventus, returned on execy. 7 
name of the last known or reputed | tion against the body of defdt. and stit 
owner; the situation of the lands; | until after scire facias against them, on 
and the amount of tax due; which} The bail may take, and surrendy rs 
list shall be read aloud in open court, | the body of defendant before fina) the 
recorded by the clerk upon the min- | judgment against him to the cour, jus 
utes of the court, and a copy be put| orto the sheriff, during the sitting IR fer 
up by the clerk during the said term, | er in the recess of the court. (1) ter 
in the court room. od 
By the 3d sect. it is enacted, ** that LETTERS OF ATTORNEY. r 
it shail be competent for any person sa ali 
desirous to redeem the lands, topay | 199: Is there any provision for the fou 
the sum due for redemption to the | Proof <c. of letters of Attorney, mace He 
clerk of the said court, whose receipt | 1" other states aged foreign parts, for M 
shall discharge the lands from all the conveyance of lands &c. in you 
claim of the purchaser; provided | State ? AD 
such payment be made within the | “2 The act of 1798. c. 37.—provites 
time fixed by law, for redemption of for the acknowledgment or proot ant 
lands sold for taxes, and provided registration of powers of attorney, {ut re! 
also, that nothing herein contained the couveyance of lands 3 the a EB 
shall be construed, to dispense with | Knowledgment, or proof of its execu- or 
the advertisement by the sheriff of | 4°" by one or more of the witnesses, A. 
his sales of lands for taxes, as now | before a Judge of the Superior court, tre 
by law directed.” or in the court of pleas &c. of the oi 
county where the land is, will av- 
No. XI. MISCELLANEOUS. thorize its registry. © to 
BAIL, &C. ‘ For other acts, relative to letters co 
of attorney, made out of the state, us 
102. May debtors pendente lite, be | #4 in foreign parts, and by fem By 
restrained from alienating &c. Is | COVerts, see No. 24. re 
the debtor liable to be holden to > th 
bail, &c? ALIENS. ‘ 
A. We have no provisions to pre- S 1; 
vent debtors from alienating proper- | | 104. Do aliens stand on the foo ve 
ty, pendente lite. ing of the common law, in respect W 
On writs against the body in civil sit, 
cases, the sheriff must take a bail |. (1) Wbatis here put down atin DP gt 
bond, ( except eemeeinn call admrs,) is extracted by myself from the laws — te 
. ee to by the gentleman who sent me what i 
with 2 sureties in double the sum for | jates to N. C. There appears to be some di to 
which the party is arrested ; if he | ference between the practice in the supertot Hie 
neglects this, or on the return of the | courts, and the county courts ; not material! (\ 
writ, the bail on exception at the | mention; my object is not to detail the prt ki 
same term are held insufficient, (the | %°* “Pst 1 principally have in view ' ” hs 
. . / make known the general method of obtait 
sheriif having notice of the excep- ing bail to the action; and whether the bail bon ” 
tiou,) he stands as special bail. serves, or whether special bail is to be put * 
The bail bond is to be assigned to | above. Ed, M 































































3. 
Writ, Pataking by descent, or purchase: may 
il. hey in any case hold real estate, 
atter [iueas in mortgage ¢ 
ecu. 7. By the 40th sect. of our state con- 
and Memectitution, ‘“ Every foreigner who 
em, omes to settle in this state, having 
nuler rst taken an oath of allegiance to 
final He the same, may purchase, or by other 
urt, just means acquire, hold and trans- 
ting (ey land or other real estate, and af- 
) ter 1 years residence, shall be deem- 


eda free citizen.” 

The title of lands purchased by an 
alien continues in him, till office 
the found. Blounts lessee vs. Horniblea 2. 
tate Hayw. 37. 58. 1. Hayw. 485. 1. 
; to f Mur. 902. 
Oy 
( " ADMINISTRATION. GUARDIANSHIP. 
ides 
and 


: 105. [s the right of administration 
’ 10 


regulated as in England by the 31 
sé » Edw. iii. c. 11. and 21 H. viii. c. 5. 
‘Ct HS or by local acts 2 


~ 4. By an act of 1777. c. 2. adminis- 
th trations, are to be granted by the 
m courts of pleas and quarter sessions. 
By a subsequent act, the admn. is 
i to be granted in the court of the 
“4 county, where the intestate had his 
4 usual residence at the time of his 
- death; or if he had fixed places of 
residence in more than one county, 
' then in either. 
‘ The right to administer, was in 
F Es 1792 given to the greatest creditor 
Y _ tesiding within the state, after the 
_ widow and next of kin. 
Previous to the revolution, the 
. S°vernors, and the county court af- 
«fe ‘erwards, granted administration 
if to the widower and widow, although 
it neither is named in the act of 1715, 
; tee speaks only of the next of 
f inand creditor.) considering per- 
_ haps the statutes, 31st Edwd. iii. 
d and 21, Henry viii. as in force, and 
is the act of assembly as cumulative. 


Mar. exr’s, 38, and 39. 
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106. May guardians be appoint- 

ed by will: does the common law 
regulate &c ? 
A. By an act in 1762, c. 5. (nearly 
in the words of 12. Ch. ii. c. 24.) 
the father is empowered to dispose 
of the custody of his infant child, by 
deed or will. 

The usual guardianship under our 
law is derived, from the 5th sect. of 
the act of 1762. giving the superior 
and inferior courts power to appoint 
guardians to orphans, in cases where 
to them it shall seem necessary. 
This act is to be found in Hayw. 
Man. under title ** guardian,” and is 
very full in its provisions. 

By an act in 1816, c. 30, guardians 
are entitled to recover compound in- 
terest, on notes, bonds, or obligations, 
payable to them in the capacity of 
guardian, as if the notes, bonds, or ob- 
ligations, had been renewed annually. 





PAYMENT OF DEBTS BY EXECT- 
TORS AND ADMINISTRATORS. 


107. Is the law of England, in re- 

gard to the order of paying debts by 
ex’rs and adm’rs, in force &c ? 
4. By act of congress in 1797, if the 
estate of a deceased debtor in the 
hands of ex’rs and adm’rs be insuffi- 
cient to pay his debts, the debt due 
to the U.S. is to be first satisfied. 

And our act of assembly, in 1786, 
ch. 4. makes bills, bonds, and notes, 
whether with or without seal, and 
all settled and liquidated accounts 
signed by the debtor, of equal dig- 
nity. There is no other alteration 
of the English law in this respect, 
recollected. 

108. May ex’rs and adm’rs give a 
preference by confessing judgments; 
Are lands sold on judgment against 
ex’rs or adm’rs ? 

A. This stands on common law prin- 





‘ciples; but lands cannot be sold by 
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execution ona judgment against ex’s 
or adm’rs. 

After the judgment against them, 
a sci. facias must issue to the respect- 
ive heirs, and devisces, to show cause 
why execution should not go &c. on 
which they may contest the want of 
personal assets in the hands of the 
ex’r or adm’r &c. 


JOINT-TENANCY. 


109. Is Joint-tenancy in land, as 
at common law, &c 2 
A. By an act in 1784 c. 22. all es- 
tates real and personal, held in joint- 
tenancy, the part or share of any ten- 
ant dying, vests in his heirs ex’rs or 
adm’rs respectively, as estates held 
by tenancy in common. 

There is an exception in favour of 
partners in trade or manufactures, 
in which cases, the survivor takes 
so far as to enable him to adjust and 
pay the debts &c. but afterwards to 
account to the representatives of the 
deceased partner. 


SEALS. 


110. Is the common law, in regard 
to the effect of instruments sealed, 
and not under seal, in force 2 
4. Particular acts of the legislature 
have in some instances partially 
changed the common law in this 
respect, as for example, in paying 
debts by ex’rs or adm’rs, bills, bonds 
and notes with or without seal, are 
of equal dignity; and the same act 
which makes promissory notes nego- 
tiable, makes all bills, bonds, or 
notes for money, as well with seal as 
without seal, or with or without 
words, payable to order, or value re- 
ceived, assignable and sucable in the 
name of the assignee, and in all 
things negotiable as promissory notes 
and with like liabilities &c. except 











f18 





in these cases, and possibly they, ol 

may be others, the common lay ¥so { 

governs. fra 
111. Is ascroll &c. equivalent t 

wax &c? 

4. Ascroll is equivalent, in all jy. 

struments. 
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BASTARDS. 








112. Are bastards subject to coy: 
mon law disabilities ? 
4. By act of 1799 c. 8. if a woma 
dies intesiate, leaving children bon, 
out of wedlock, all her estate re, 
and personal, shall descend to ani 
be divided in the same manner 3. 
mong them as if born in wedlock, 

And if any such illegitimate chil 
dven die intestate, without leaving 
any child or children, the estate rei 
and personal of the deceased, is ti 
be divided among the brothers ani 
sisters of the intestate by the sam 
mother, as if born in lawful wet. 
lock. 

113. Are antinuptial children, le 
gitimated by marriage of the pj 








ye sii 
7 set 
; 30 










th 








egal 


















rents ? ¢ 
Jl. As at common law. 
N 
ALLUVION. X 
in 
114. Does the common law inte KR cc 
spect of alluvion prevail 2 Fu 
A. It does. et 
8 
FISHERIES. Shi 
115. Is the owner of lands bor lo 
dering on a river where the til 3 
flows and reflows, &c. entitled tes IR de 
veral fishery in front of his land? to 
116. Is this so by statute, ort : 
sage ? rf 
4. We have no statute regulation . 
these subjects, nor reported adjull 
cations, establishing any importa!’ je 
principle. la 
It is presumed the common !:¥ ag 












ould govern here in such cases, in 
ofar as might consist with the 
frame of our government, and local 
circumstances of the country. 
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law 
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Ll in. FRAUDULENT CONVEYANCES. 





117. Are the 13. and 27. E. against 

{fraudulent conveyances in force in 
your state: or similar acts ? 
4. These statutes, have always 
been considered as in force here. 
Our act of 1715, c. 38, sec. 8. in sub- 
stance is nearly the same as 13 Eliz. 
"see Hayw. man. Tit. frauds, &c. al- 
3s0, acts of 1789, c. 39. 1793. c. 16, 
aud 1806, c. 9. 
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k, 
chil STATUTE OF FRAUDS. 
Ving 
tel BE 118, Is the 29. Car. ii. c. 3. Ccalled 
yer the stat. of frauds, ) or similar provi- 
a sions, adopted in your state ? 
salle : ; , 
iol A. This stat. is not in force here, such 
of our laws on the subjects it embra- 
i : ces, relating to wills &c. have been 
@& already noticed under other heads. 
ES (sce No. 63.) 
The act of 18t9, (mentioned at 
No. 63.) makes all contracts to sell 
> ands, or any interest in or concern- 
» ing them or slaves, void, unless the 
hn re: : contract, or some memorandum or 
7 note of it is put in writing, and sign- 
ped by the party to be charged, or 
»some other person authorized by 
him: except contracts for leases not 
ho A Onger than 3 years. 
ti J = ‘Yur act of 1812, c. 4, respecting 
pst J “declarations of trusts, is very similar 
2 ~ ‘othe 10th sect. of the English stat. 
1 W of frauds, in respect of lands, and is 
lurther extended to goods and chat- 
ol tels in trust. 
uci | The 2d -sect. of this last act, sub- 
tan! jects the equity of redemption in 
; lands, to execution on a judgment 
av 


against the mortgagor, and makes 





?1921,2.] N. CAROLINA. sraTEe LAw, AnD REGULATIONS. 293 


it assets descending in the hands of 
the heir. 

The 3d sect. obliges the sheriff to 
set forth in his deed to a purchaser, 
that the lands sold were under mort- 
gage at the time of levy and sale. 


By a law made in 1806, after judg- 
ment, the plt’ff not being able to find 
property of the def*t to satisfy it, and 
believing that the defendant has frau- 
dulently conveyed his property, real 
or personal, may institute a pro- 
ceeding against the supposed trustee, 
who must answer on oath, and if he 
is found to hold real or personal 
estate of the debtor, it is made liable 
to the execution, or if converted by 
the trustee, judgment is against him 
pro tanto. 

This is a sketch of the last act: 
see it at large, Hayw. Man. 180. 


USES. 


119. Is 27. H. viii. called the Stai. 

of uses, (or similar provisions) in 
force ? 
A. It is. Some of its sections how- 
ever it will be observed, are not ap- 
plicable to the situation of our coun- 
try, or form of government. 

120. Is the English law of uses 
and trusts, in force 2 
4. In general it is; so far as_ the 
common law is altered by English 
statutes passed since the settlement 
of this state, (and therefore not in 
force here) it is not. 


BARON AND FEME. 


121. Is the common law of baron 
and feme adopted: does the wife's 
chattels vest in the baron ? 

A. The common law is in force. 


USURY. INTEREST. 


129, What is the rate of interest ? 
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A. Sia per cent. per annum. 

123. What provisions against usu- 
ry? 
A. Our stat. of 1741 c 11. s. 2, is 
similar to the stat. 12. Ann. c. 2. 16. 
(see 7 Bac..ab. B. tit. usury.) ma- 
king the contract, bond, &c. void, 


and the forfeiture double the value of 


the monies, or thing lent or bargain- 
ed &c. instead of treble the valué, as 
in stat. of Ann. 


BOOK ACCOUNTS. 


124, Are book accounts evidence 

in your state: for what things fur- 
nished &c 2 : 
4. Books of account, (by act of 1756 
c. 4. s.—_) are to be received as evi- 
dence for goods sold, or services 
performed, for all charges within 2 
years, on oath of pit’ ff, that the ac- 
count is just, and he cannot other- 
wise prove the delivery &c. and so, 
for exrs. or admrs. on oath of their 
belief &c. and that they cannot other- 
wise prove the account. 

And a copy from the book on like 
oath is to be received, unless the de- 
fendant at joining issue, requires the 
original book to be produced. 

And the like rule takes place, be- 
tween exrs. and admrs, where both 
the original parties are deceased, the 
exrs. or admrs. being pliff, making 
oath as aforesaid. 

But no such oath is allowed, to 
prove any article or articles, the a- 
mount of which, exceeds L30. proc. 

The defendant however, may con- 
test the justice of the account, by any 
lawful evidence in his power. 

No book account is admitted at 
all (upon any evidence,) for goods 
sold, or services done &c. but within 
5. years before suit brought, except 
in cases of persons out of the govern- 
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ment, or where the account is settled 
and signed. (1) 

125. Is interest recoverable op 
book debt ? 

4. ‘his rests on common law priy. 
ciples. 

It is not usual to allow interest oy 
accounts, unless they have beep jj. 
quidated, or some agreement to pay 
it, can be collected from the usage of 
trade, or otherwise. See tit. interest, 
Hayw. Man. and act of 1786, c. 4, 


BILLS OF EXCHANGE AND PROMISS0. 
RY NOTES. 


126. Are foreign and inland bil 
of exchange and promissory notes 
negotiable ; and generally governe( 
by the law of England ? 

127. Must demand be made by tle 
holder, and notice of non-acceptane 
or non-payment be given to the drav- 
er or endorser, by the rules adoptei 
inthe English law, to entitle him tv 
recover ? 

128. Is a protest for non-accep 
tance or non-payment necessary, 0i 
inland bills and promissory notes? 

129. Is there any peculiar practic’ 
in your state, on this subject ? 

150. What damages are recoveri: 

ble, upon the protest of foreign bill 
of exchange ? 
A. By an act of 1762, c. 9, s. 2. prot: 
issory notes are made _ negotiable 
and suable as instruments and als 
in the name of the indorsee.  ‘Tli 
act is substantially a copy of tli 
stat. of 3 and4 Ann. c. 9. See Bu. 
ab. tit. mercht. Let. M. 3. 

By the same act, s. 4, there is: 
provision to this effect, that when 


(1) My correspondent referred me to thé 
act itself from which I have made these & 
tracts; there are other provisions on th 
head; I have merely inserted this much, " 
show the general nature of book account lav 
and without exactness or detail. 














VS. 


cttled B Scon by order in writing signed by 
s proper hand, directs the payment 
any sum of money in the hands of 
other person, to the bearer or any 
rson or persons, the said money 
ball be due and payable to such pay- 
» or payees, and may be put in suit 
rainst the drawer, or the drawee 

‘er acceptance, by the payee or 
ayees, and damages recovered. 

But no suit to be against the per- 
on giving such order, before protest 
r non-acceptance, and notice to 
he drawer. (1) 

By an act of 1786, c. 4. bills, 
bonds, and notes for money, as well 
“With as without seal, and payable to 
Order or for value received or not, 
“gre made assignable, negotiable, and 
gueable in like manner and under 
ie same rules of law, as’ promisso- 
or negotiable notes. 

» nd by another act in 1789, c. 57. 
he assignee or indorsee of any 
bond, bill or note under seal, may 


le on 
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Cep naintain an action of debt in his own 
‘Ol J Mame, provided, the original obligee 
3? ZH ould have maintained such action. 


“tice 





By act passed in 1741, c. 16, upon 
protest of foreign bills of exchange 
“Mrawn for value received, on non ac- 
ceptance, or non payment, 10 per 
cent. terest is chargeable from the 
late, until payment is made, but not 
tore than 18 months interest is al- 

owed, previous to the protest and 
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(1) Ido not perfectly understand this pro- 

EB ision, or rather the necessity of it; it seems 

ayo be in some respects nothing but the inland 

5a oil of exchange at common law, confining 

na Me °° Peration to the original parties, but ma- 

od king 4 protest a precedent condition to a suit 
4gainst the drawer. 








The gentleman who contributed this arti- 
‘is cle for N. Carolina, referred me to Hay woods 
to tuanuel, for the statutes on this subject pre- 
Ww) | ‘tous to 1812, and they are given as I under- 
‘tandthem. The substance of the acts of 1812, 


1 
‘S17, and 1819, are as sent to me. Ed. 
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presentment, to the drawer or en- 
dorser. 

The damages allowed to the hold- 
er on foreign bills is 15 per cent, 
with costs and charges of protest. 

By act 1796, c. 22, on bills drawn 
as aforesaid, by any person residing 
in the state, for monies payable in 
any of the U. S. 6 per cent interest 
is allowed from the date, and 10 per 
cent. damages upon protest &c. with 
costs and charges of protest. 

By act of 1812, c. 22, the protest 
of a notary publick, or (for want of 
one,) by a justice of the peace, is 
made evidence of a demand against 
the drawer of a bill, or maker ofa 
note, or other negotiable security, as 
in cases of foreign bills of exchange. 

By act of 1819. c. 16. a protest of 
any bill, note, or negotiable security, 
by a notary publick, setting forth a 
demand on the drawer, maker or en- 
dorser of a bill, note, or other nego- 
tiable security, and the manner of 
doing the same, is prima facie evi- 
dence that it has been done in the 
manner set forth. 

By the acl of 1796. c. 22. ona pro- 
tested inland bill of exchange, the hol- 
der may sue the drawer or endorsers 
jointly or severally ; and by an act 
of 1817. c. 5. the holder of any nego- 
tiable note, bill, bond or other nego- 
tiable security, may sue the makers, 
obligors and endorsers jointly or se- 
verally. 

As to due diligence, many cases are 
to be found in our state reports, and 
the law not settled upon any very 
precise principles. A late case ( slate 
bank vs. Smith. 1 Murph. 70.) 
seems to have gone the full length 
of the English rule on this head. 

Smith the endorser and def’t, re- 
sided in Newbern within S00 yards 
of the bank; the note fell due at the 
bank on the Lith, the notice was teft 


at deft’s house on the 17th; the de- 
29 
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fendant was held to be discharged, 
on the ground, that the notice was 
not in due time. 

The court say, “ the residence of 
the endorser within a short dis- 
tance of the bank, rendered the most 
prompt notice equally necessary and 
convenient; allowing the days of 
grace, the notice should have been 
given on the 15th, but was delayed to 
the 17th; rule for a new trial dis- 
charged.” (The verdict was for the 
def ’t below.) 

Previous to this case, nothing like 
a rule had been laid down on the sub- 
ject; the decisions in the circuits, 
varying often according to the par- 
ticular opinions of judges, or the 
discretion of the court, under all 
the circumstances of each particular 
case: it is believed however, that the 
general opinion of the profession, 
would have yielded a little greater 
indulgence to the loose practice and 
prevalent opinions, of a country as 
yet so little commercial. 


DIVORCE. 


131. Are Divorces, a_vinculis 

granted in your state &c ? 
4. Previous to 1814, divorces were 
granted, by the general assembly 
only ; in that year by an act c. 5. ju- 
risdiction is given to the superiour 
courts. 

ist. Where either party at the time 
of the contract was, and still is na- 
turally impotent: 2d, or where either 
party has separated him or herself 
from the other, and is living in adul- 
tery ; in either of which cases the 
court may decree at their discretion, 
a divorce from bed and board, or 
from the bonds of matrimony. 

The proceedings are on petition or 
libel; the facts to be set out and 
sworn to, as true to the best of peti- 
*ioners knowledge and belief, and 
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that the proceedings are not by ¢ 
lusion, &c. 

The petitioner is also required 
swear, that the facts, (the grounds, 
his or her complaint,) have exist 
at least 6 months prior to filing ty 
petition ; and the act requires, tly 
the material facts charged in they, 
tition or libel, shall be tried by jiy, 

If adultery is the cause alledgy, 
and it appears the plaintiff has be: 
guilty of the like crime, or ther 
has been conjugal intercourse afi, 
knowledge of the fact, or that th 
husband, (if he is the petitioner, ) 
lowed of his wife’s prostitution, » 
exposed her to lewd company &c,; 
shall be a perpetual bar to the suit, 

The special causes assigned in te 
act, for divorce a mensa et thoro, ai 
alimony for the wife are, where tl 
husband abandons his family ; iui 
ciously turns his wife out of doors ; 
by criminal or barbarous treatm, 
endangers her life; or offers such iv 
dignities to her person, as to render ler 
condition intolerable, or life burdei: 
some. 

The alimony to be allowed, suc 
as the husband’s circumstances al: 
mit, not to exceed 4d of his annul 
income, or profits of his estate, or 0! 
his occupation, or labours; or, li 
assigning to the wife 1d of the red 
or personal estate of the husband 
not exceeding 1d part, to contult 
until reconciliation of the parties: 
provided, that this provision is 1 
to affect creditors. 

The party to sue must be a cilizt 
of the state, at the passing of the att 
or have resided within it 3 years prt 
ceding the petition ; the court ma) 
award costs against either party, 
decree each to pay his or her ow! 


costs. 
By another act 1816. c. 33. after i 


decree a mensa et thoro, the e 
shall be, to secure to the wife al! 
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property acquired by her, or coming 
io her in any way, unless the court 
shall otherwise decree. 

An appeal lies, in cases of divorce, 
to the supreme court. (1) 
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ATTACHMENTS. 







132. Do foreign and domestick at- 
iachments issue in your state, a- 
~ gainst absent, or foreign debtors ? 

) 4. The property, real and personal 


ther 
> alter ofa debtor who is removed out of the 
‘at the county, or about removing, or con- 


T,) al ceals himself so as not to be served 
ON, 0 with process, may be attached where 
ever found, or in the hands of a third 


” person (or garnishee.) So the pro- 


tit, 
in tle perty of debtors residing in an other 
05 aud government, lying in this state, may 


in like manner be attached, by a re- 


mali. sident in this state. 


8 5a The acts make all proper and usual 
meu, fe provisions on this subject: see Hayw. 
h it Man, Attachment. 
er ler 
rde. LANDLORDS AND TENANTS. 
stich ie 133. Is the law of landlord and 
al tenant, in regard to distress for 
nial rent, similar to the English law ? 
rife 2. 1t is not. (Vide, Dalglush vs. 
ly i Grundy, Conf. Rep. 22.) hat was 
rel /  aproceeding by warrant of distress. 
and, The court say “if this mode of pro- 
int fe ©ceeding had ever been sanctioned by 
ies: Custom before the revolution, it is 
wi | “Utterly irreconcileable to the spirit 
_ four free republican government. 
a Justice does not make a distinction 
ict, ee iu favour of a creditor, whose debt 
fe rises from the lease of land, rather 
ay | ‘2an that of him who has hired a 
or  hattel; it does not require, that the 


Wl 
(1) My correspondent in this, as in other 


4 “as€s, was so obliging as to send me the act 
4 at length, which appears well drawn, and a 
cl Sood precedent ; but I could only give this, as 
WV ‘De snkstance, Ed, 
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former should be entitled to a process 
in rem, when the latter, can only 
proceed in personam, but both should 
ascertain their demand by the verdict 
of a jury ; allowing to the debtor an 
opportunity of contesting it, before 
his property is seized. The legisla- 
ture has provided for these cases, 
when it is expedient that property 
should be taken in the first instance, 
and their refusal to enact any law 
authorizing distresses, has been upon 
the ground that it was unconstitu- 
tional.” 


SET-OFF. 


134. Is the law of set-off, similar 

to the English law, and that of other 
states ? 
4. Where there are mutual and sub- 
sisting debts between parties, one 
may be set against the other, on be- 
ing pleaded in bar, or given in evi- 
dence on the general issue, on notice 
of the set off, and on what account 
due ; and notwithstanding the debts 
are deemed in law to be of a differ- 
ent nature ; but if either debt arose 
by reason of a penalty, the sum in- 
tended to be set off shall be pleaded 
in bar, setting forth what is justly 
due on either side. 


CHOSES IN ACTION. 


135. Are choses in action assign- 
able: may the assignee sue in his 
own name: is there any liability of 
the assignor over, unless stipula- 
ted ? 

136. Is the common law in respect 

of choses in action, adopted ? 
A. As at common law ; except in the 
particular cases before mentioned, 
in which the legislature have made 
bonds &c. negotiable. (See Nos. 126 
KC. pe 225.) 
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LIFE ESTATES &c. 


137. Are tenants for life, years, &c. 
entitled to the same rights, and sub- 
ject to the same liabilities, as by 
the common and statute law of En- 
gland ? 

A. In general they are. Perhaps the 
definition of waste however might 
not be precisely the same, as under 
the English laws, owing to the great 
difference in the state of our country. 

In Ballentine vs. Poyner, 2 Hayw. 
111. Haywood J. says “I would de- 
fine waste thus, an unnecessary cut- 
ting down, and disposing of timber, 
or destruction thereof upon wood- 
lands, where there is already sufli- 
cient cleared land for the widow to 
cultivate, and over and above what 
is necessary to be used, for fuel, 
fences, plantation utensils and the 
like; but if itrespects juniper swamp, 
and other lands similarly circum- 
stanced, where the timber made into 
staves and shingles, is the only use 
to be made of the lands, then the de- 
wisee or widow shall not be liable to 
waste for using such timber, accord- 
ing to the ordinary use made of the 
same, in that part of the country. 
And in Parkins vs. Cox, 2 Hayw. 
339. Taylor J. says, “it is not 
waste to clear tillable land, for the 
necessary support of his family, 
though the timber be destroyed in 
clearing; nor is it waste, to cut 
down timber for making or repairing 
fences, necessary buildings, or plan- 
tation utensils; but it is waste, to 
cut down timber for sale; so is it 
waste to collect together the light- 





wood, and extract tar from it, for 
that is a permanent injury, as it) 
takes several years to produce as 
much lightwood.”” These opinions | 
delivered by different judges on the | 
‘eircuit, though not precisely agree- | 
ing with each other, may yet it is 


conceived give some idea, how our 
law will be decided, when a case 
shall be brought before the supreme 
court. 


DECREES IN CHANCERY. 


138. How are decrees in equity 
executed &c 2 
A. (Not answered. Ed.) 


INSOLVENT ESTATES. 


139. Incase the estate is insolvent, 
are creditors paid pro rata, &c ? 
A. They are not. ( See answers, No, 
107, and 108. ) 


PUBLICK OR PROPRIETARY LANDS. 


140. Are there any lands which 
belong to the State: how obtained 
by one desirous of purchasing: Is 
there any proprietary land, and how 
obtained 2 
A. All lands within our state, not 
granted by the lords proprietors be- 
fore the revolution, or by the state 
since, belong to the state. ‘These 
consist, mostly of vacant pieces left 
between the lines of others, and often 
not known to the adjacent proprie- 
tors, until discovered on running out 
their own or neighbours lands ; of 
parts of swamps in the eastern sec- 
tion of the state; of barrens, in the 
western, and a section of country, in 
the south-western corner of the state, 
to which the title of the Cherokee 
Indians has lately been extinguished. 
Of this last section, the state has al- 
ready offered a part, and will pro- 
bably soon offer the remainder for 
sale, at publick auction. 

As to the manner of purchasing 
vacant lands from the state, vide our 
entry laws, Hayw. Man. tit. “ En- 
tries,’? and the several acts there ré- 
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ferred to.(1) I shall mention only 
one of them. An act of 1818. ¢. 
12. requires, “that 10 cents shall 
be paid to the treasurer, for every 
acre of land hereafter entered in 
this state,”? before this it was 5 
cents. 


(1) Ihave looked through these laws; they 
are too numerous and long to be put into any 
form proper for this work; my intention in 
putting this question was merely to ascertain 
the fact, whether there were publick lands for 
sale, the general method of obtaining a title, 
and the price, for the sake of foreigners, and 
citizens of other states. The method of ob- 
taining lands in N. C. appears to be, by ap- 
plication to a person called an entry tater in 
each county, for such lands as the applicant 
has selected as vacant, and wishes to pur- 
chase, describing it as near as may be; and on 
paying to the entry taker, the stated price 





ENGLISH LAW BOOKS. 


141. Are English law books, al- 
lowed to be read in your State 
courts : if so, under what limitation 2 


A. They are, and without any limi- 
tations. 





for the state; he issues 2 warrant to the sur- 
veyor of the county, who surveys and makes 
a plat of it; if any dispute arises with prior 
claimants, it is to be settled in the county 
court by jury or agreement; all surveys, are 
finally within a given time, to be returned to 
the proper office, and a state grant then issues 
to the party, on proof of the price paid to the 
entry taker, for the state, 

A vast many provisions exist, in order to 
obviate intervening difficulties, and contro- 
versies; on the whole however, where land 
is clearly unlocated, the method is plain, and 
the object sooneffected. Ed. 


Note.—The answer to quest. 85, p. 214, relating to curtesy, is by mistake omitted : it is “ that 
‘the common law remains unaltered.” Ed. 


i 
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APPENDIX. 


RvuieEs oF Practices, in the Surperrour Courts of Law and 
Equity, of North Carolina. 


In 1815, the following “ Rules of Practice” were established, by the su- 
pireme court, as stated in the preamble “ with a view to improve the adminis- 
tration of justice by expediting the trial of causes, and precluding a laxity of 
practice, tending to impair the security and rights of the citizens.” (1) 


1. It is ordered by the court, that all causes now set for hearing on the 
equity dockets, shall be prepared for trial by the ensuing fall term; after 
which period, no further time to complete testimony shall be allowed to 
either party without special order: and no cause in equity shall hereafter be 
set for hearing, until the testimony shall be completed. 


2. In all suits at law, brought on for trial at the ensuing fall term, or there- 
after, declarations shall be filed before the trial; and no suit shall be tried 
after that period, unless this rule be complied with. 


3. Jn all cases, civil and criminal, where no evidence is introduced by the 
defendant, the right of reply and conclusion shall belong to his counsel. 


4. Where several counsel are employed on the same side, the examination 
or cross examination of cach witness, shall be conducted by one counsel ; but 
the counsel may change with each successive witness. 


5. When a party in any civil suit moves for a continuance, on account of 
absent testimony, such party shall state in a written affidavit, the nature of 
such testimony, and what he expects to prove by it, 


6. Wo person who is bail in any suit either civil or criminal, or who is se- 
curity for the prosecution of any suit, shall appear as counsel or attorney in 
the same cause. And it shall be the duty of the clerks of the several supe- 
riour courts, to state on the docket for the court, the names of the bail and 
security for the prosecution in each case. 


(1) At this time (1815,) the supreme court, was formed by the judges of the sever! 
superior courts of Jaw and equity, and they made these rules for their respective courts, 
im their capacity of judges of the supreme court, See p. 198. 9.7. 1. 





ie 
x 
2 
a 





f1821,2.] N. CAROLINA. sTAaTE LAw, AnD REGULATIONS. 23% 


7. No entry shall be made on the records of the superiour courts (the ap- 
pearance docket excepted, ) by any other person than the clerk, or his regu- 
lar deputy. 


8. In all cases of general replication, no special matter shall be heard. 


9. From and after the next term of the supreme court, no applicant for 
licence to practice law in the courts in this state, shall be examined, except 
during the terms of the supreme courts ; licence to practice in the county 
courts only, shall be granted in the first instance. Nor shall any person be 
admitted to practice in the superiour courts, until one year after having ob- 
tained licence to practice in the county courts. 
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STATE OFFICERS. 


i. Who is Governor of your state 

Kc. ? 
A. Joseph HMiester, Reading, Berks 
county ; title ** governor of the com- 
monwealth of Pennsylvania,” (1) 
term of office 3 years; app. by the 
people ; salary $4000. (2) 

2. —— Secretary of state &c. ? 
A. Andrew Gregg, Bellefonte, Cen- 
tre County, (official residence Har- 
risburgh,) app. by the governor, du- 
ring the governor’s continuance in 
office, if he so long behave himself 
well; salary $1600. 

$. Chief justice of the su- 

preme court of law, &c. ? 
A. William Tilghman, Philadelphia; 
term of office, during good beha- 
viour ; app. by the governor ; salary 
$2666 °°, together with a per diem 
allowance of $4, while on the cir- 
cuit : He is ch. just. of the sup. court 
of the commonwealth of Penn. There 
is no court of equity. 





(1) “And shall be commander-in-chief of 
the army and navy of the commonwealth, 
and of the militia.” Const. 

(2) The governor’s official residence is at 
Harrisburgh, during the legislative sessions ; 
he is chosen at the general election held on 
the Sdtuesday of Oct. his term of office com- 
mences on the 3d tuesday of Dec. and cannot 
hold longer than 9 years in any term of 12 
years. 








4. Clerk of the superiour or 
supreme court, &c. ? 

A. Wm. R. Atlee, clerk of the sup. 
court, for the eastern district, re. 
sides at Philadelphia. 

Thomas Baird jr. western do, 
Pittsburgh. 

Peter Lazarus, middle do. Sun- 
bury. 

John Shryock, southern do. Chan- 
bersburgh. 

Nathl. Lightner, Lancaster do. 
Lancaster. 

These clerks are appointed by the 
governor, and hold their offices du- 
ring pleasure. 

5. Attorney General: &c.? 
A. Thomas Elder, resides at Harris- 
burgh ; app. by the governor, holds 
his office during pleasure ; salary 
$300, besides fees. 

6. When, and where, is the annu- 
al meeting of the legislature 2 
A. Harrisburgh, (a borough,) ti 
Dauphin co. The legislature asseni- 
ble there ist tuesday in December 
annually, and may be sooner con- 
vened by the governor ; adjourn al 
their own pleasure. 





UNITED STATES OFFICERS. 


7. Who is District judge, &c. ? 
A. Richard Peters, for the eastern 


district, resides in the vicinity of 
| Philadelphia. 
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Jonathan H. Walker, western dis- 
trict, resides at Pittsburgh. 

8, Clerk ofthe District court 
Ac. 2 
y. David Caldwell, eastern dist. 
res. Philadelphia. 

Robert J. Walker, western do. 
do. Pittsburgh. 

9, District Attorney, &c. ? 








| 4. Charles J. Ingersoll, eastern do. 


do. Philadelphia. 

Meaander Brackenridge, western 
do. do. Pittsburgh. 

10. Marshal, &c. ? 

4. John Conard, eastern do. do. Phi- 
ladelphia. 

Hugh Davis, western do. do. Pitts- 
burgh. 

11. What Justice of the S. court 
ofthe U.S. holds the circuit in your 
state, &c. 2 
A. Bushrod Washington ; Pennsylva- 
nia and New Jersey compose the sd 
circuit. 

12, At what times and places, are 
District courts of the U. S. held, &c.? 
4. At Philadelphia, eastern dist. 3d 
monday in February, May, August, 
and November. 

At Pittsburgh, 2d monday in May 
and October. 

13. —— Circuit courts &c. ? 

4. At Philadelphia, east. dist. 11th 
of April, and October. 

There is no circuit court for the 
western district; the district court 
having circuit court powers and 
jurisdiction. 





LAWS-—LAW BOOKS. 


14, What number of volumé$, does 
the compiled body of your Statute 
law consist of, &c. 2 

4. The publick laws of Pennsyl- 
vania from 1700 to 1812, were col- 
lected, revised, and published under 
the authority of the legislature, with 
notes, and references to law deci- 
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sions &c. and a general index, in 5 
vols. by Charles Smith, Esq. (1) 

A continuation of the laws from 
that period to the present time, is 
preparing in a 6th and 7th vol. un- 
der the authority of the legislature, 
by Joseph Reed, Esq. Plilad. ‘2 

15. Can the publick laws in pam- 
phlets, be procured, &c. 

A. They can probably be procured 
of H. C. Carey and I. Lea. Phila. 
16.Isthere any Digest of the state 
laws. &c ? 
A. Read’s abridgment of the laws of 
Penn. * being a complete digest, of 
all such acts of assembly as concern 
the commonwealth at large,’’ to which 
is added, “an appendia, containing 


(1) The general index. was published sepa- 
rately in 1812, 


(2) The following collections appear to 
have been made and published, of the laws 
of Penn. at different periods. 

I.aws and charters of the province of Penn 
and city of Phila. Franklin’s edit. 1 v. 1742, 

Do. do. do. compared with the publick 
records, 2 vols. 1762, 

Do. from the settlemt. of Penn. to 1790, 7 vols, 

Do. and charters, colonial and state. Dallas's 
edit, to 1797, 4 vols. 

Do. laws of Penn. 14 Oct, 1700 to 6 April, 
1802, 6 vols. pub. by Carey and Bioren, 
under authority of the legislature; and con- 
tinued to 28 March 1808, by Bioren, in 2 
vols. in all 8 vols. 1805, 1808. 

Do. to 3820, 18 vols. (pamphlets. ) 

Beside these, the following compilations 

appear to have been made. 

Laws of Penn. to 1775, 1 vol. 

Do. from 1775 to 1781, 1 vol. C. Justice 
Mc Kean’s Ed. 1781. 

Do. and charters Ke. from 1781 to 1785, 
1 vol. Hall and Seller's Edit. 

Do. from 1775 to 1787, 2 vols, Bailey’s 
edition. 1788. 

Do. from 1777 to 1790. 4 vols. 

Do. from 1781 to 1790, 3 vols. 

Do. in German 1 vol. 1807. 

Do. relating to the poor. 1796. 

Journals of the house of representatives 

1744 to 1781. 

Laws of Delaware (when connected with 

Penn.) 1 vol. 1752. 
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precedents adapted to the several acts 
for the use of justices of the peace, cor- 
oners, atiornies, and conveyancers :” 
2 vols. by Collinson Read, Esq. 1801, 4. 
Purdon’s Digest; ‘ being a digest 
of the laws of Penn. from the year 
1700 to 24th March 1818, with refer- 
ences to reports of judicial decisions, 
in the Sup. court of Penn.” by John 
Purdon, 1818. 

A 2d edit. is preparing, to be con- 
tinued to the present time, (1822., 

17. Are there any Reports of cases 


4. Dallas’s Reports; ** being cases 
adjudged in Pennsylvania, from Sep- 
tember 1754, to December 1806 inelu- 
sive.” 4 vols, by Alexander James 
Dallas: cited, Dallas’ Rep. (1) 


(1) Vol. 1, includes cases in the Sup. court; 
court of oyer and term; court of common 
pleas; and high court of errors; between Sep. 
1754, and Dec. 1789. 

Vol. 2. Cases in the federal court of ap- 
peals, in the years 1781, 1782, 1783, 1787. 
High court of err. and app. in 1792, 1795. 
Sup. court of Penn. in the years 1766, 1781, 
1785, 1786, 1787, 1788. (being a few detach- 
ed cases,) and from 1789 to Dec. term 1797, 
inclusive. Com. Pleas of Penn. from Aug. 
to Dec. 1790, inclusive. In the Sup. court U. 
S. from Feb. 1790, to Aug. term 1793, inclu- 
sive; and circuit court of U.S. from April 
1792, to April term 1798. 

Vol. 3. Cases in the Sup. court U. S. from 
Feb. term 1794 to Feb term 1799 inclusive ; 
Sup. court Penn. from Dec. term 1798, to 
Mar. 1799 inclusive; and circuit court U. S. 


Ap. term 1799. 
Vol. 4. Cases in the Sup. court U. S. Aug. 


term 1799, and Aug. term 1800. Inthe circuit 
court U. S. Ap. term 1796 Ap. term 1797, and 
from Ap. term 1800, to Oct. term 1806. 

In the Sup. court Penn. in the years 1797, 
1798, and from Sep. term 1799 to Dec. term 


1806. inclusive. 
Also cases in the High court of Errors and 


Appeals of Penn. July sess. 1799, Jan. sess. 
1802, 1804. And decisions in the court of Er- 
rors and appeals in the state of Delaware, in 
1788 A decision in the mayors court of 
Philada. in 1797, and one in 1760, before the 


Binney’s Reports ; “ being reports 
of cases adjudged in the Supreme cour: 
of Pennsylvania, from 1799 to 1814, 
6 vols. by Horace Binney ; cited Bin. 
ney’s Rep. (2) 

Sergeant’s and Rawle’s Reports; 
** being reports of cases, adjudged in 
the supreme court of Penn.” 4 vols, 
by Thos. Sergeant and Wm. Rawk 
jun. counsellors at law. Cited Ser. 
geant’s and Rawle’s Rep. (3) 

Yeates’ Reports; “being reports 
of cases adjudged in the sup. court of 
Penn. with some select cases at the 
Nisi Prius and in the circuit courts, 
between the years 1791 and 1808 in. 
clusive.”” 4 vols. by Jasper Yeates, 
one of the judges of the supreme court 
of Penn. (4) 


(2) Vol. 1, includes decisions from Dee. 25, 
1799, to end of Mar. term 1809, inclusive. 

Vol. 2. from July 8, to May term 1810, inclo. 
sive; with an uppendix containing cases in the 
High court of Errors and appeals, in Jan. 1803, 
July 1807. A case at N. Prius, Feb. 1809, and 
3 cases in June and July 1809, in the C. Pleas 
of Penn. 

Vol. 3. from June 1810 to end of May term 
1811, with an appendix containing the * Report 
of the Judges of the Sup. court on the subject of 
the British statutes in foree in Penn. &c.” 

Vol. 4, from June 1811 to the end of March 
term 1812, 

Vol 5, from May 1812 to the end of March 
term 18153. 

Vol. 6, from 1813 to June 1814, with a gener- 
al index to the 6 vols. 

(3) This is a continuation of Mr. Binney’s 
reports, (from June 1814,) commencing where 
they end. 

Vol. 1, extends to June 1815. 

2, from that time, to the end of 1816. 

3, 1817, and part of 1818. 

4, residue of 1818. 

Vol. 5, is now in the press, to include 1819. 
(4) These extend over a great portion of the 
period within Mr. Dallas’s and Mr. Binney’s re- 
porting, and possibly supply many or all omit- 
ted cases. 

Vol. 1, contains cases decided from 1791 to i795. 
2, from 1795 to 1800. 

3, from 1800 to 1803. 





4, from 1803 to 1808. 
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Addison’s Reports; “ being re- | 


ports of cases in the county courts of 
common pleas of the 6th circuit, and 
in the high court of errors and ap- 


peals of the state of Penn. and char- 
ges to grand juries of the county 
courts.”” 1 vol. by Alexander Addison, 
president of the 5th circuit of the state 
of Penn. pub. in 1800. cited Addi- 
son’s Rep. (1) 

Browne’s Reports; “ being cases 
adjudged in the court of common pleas 
of the ist Jud. dist. (city and county 
of Pha._)’’ 2vols. by Peter A. Browne, 
counsellor at law. Cited Browne's 
Rep. (2) 

18. Is there any Digest of cases in 
your state courts, &c. ? 
4A. There is none. 

A digest is in the press and will 
shortly be published, to contain all 
the adjudged cases in the state and 
United States courts in Penn. to 
the present time. By Thomas I. 
Wharton. 1822. 

19. Are there any Treatises on 
ihe law, in your state &c. ? 
4A. American Pleader’s Assistant ; 


(1) The cases in the com. pleas are from 
1791. to 99. inclusive. In the high court of er- 
rors and appeals, in 1793 and 1797. 

(2) Vol. 1 includes cases, from 1806 to 1811 
inclusive. 

2 vol. continues the decisions to 1814. 

The following trials are published in pam- 
phiets. 

Trial and acquittal, of Edward Shippen esq. 
C.Fust. and Fasper Yeates and Thomas Smith, 
esqrs. associate justices of the Sup. court ; before 
ive senate of Penn. 1805. 

Trial of jeurneymen cordwainers at Pitts- 
burgh, for conspiracy to raise wages. 1817. 

Trial and acquittal of Francis Hopkinson, judge 
of the court of admiralty, and Yosepb Nicholson, 
comptroller Feneral of Penn. on impeachment. 
1795 

Oimstead*s case. 1 vol 1809. 

Trial of Saml. M. Fox and ethers for fulse 
imprisonment of Patrick Lyon. 1798. 

Trial of Evans and Yarnall, of the saciety of 
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“being a collection of declarations, 
writs, returns, and pleadings in the 
several actions now in use, in the U. 
S.” 1 vol. by Collinson Read esq. 
1806. 

Precedents “in the office of a jus- 
tice of the peace ;” to which is added, 
‘a short system of conveyancing, in a 
method entirely new,” 1 vol. 3d edit. 
by Collinson Read esq. 1810. 

Forms “of conveyancing and of 
practice in various courts and public 
offices.” 2 vols. by Wm. Graydon. 
1810. 

Sergeant’s Treatise ; “on foreign 
attachment, with the acts of assem- 
bly now in force in Penn. on the sub- 
ject of foreign and domestick attach- 
ments ;°? by Thomas Sergeant, esq. 
1811. 

The Manual of a Penn. Just. of 
the peace, ** containing principally 
the laws, adjudications, and process 
for the exercise of his jurisdiction, in ci- 
vil cases.” 2 vols. By Richard Bache 
jun. atty. at law. 1814. 

Law miscellanies ; ** containing an 
introduction to the study of the law. 
Notes on Blackstone’s commentaries, 
showing the variations of the law of 
Penn. from the laws of England ; 
and what acts of assembly might re- 
quire to be repealed and modified : ob- 
servations on Smith’s edition of the 
laws of Penn: strictures on decisions 
of the sup. court of U. S. and on certain 
acts of congress, with some law cases, 
and a variety of other matters chiefly 
original 3°” by Hugh Henry Bracken- 
ridge, a judge of the supreme court of 
Pennsylvania ;”’ 1 vol. 1814. 

Justice and Constable’s assistant; 
“being a general collection of forms of 
practice, interspersed with various ob- 
servations and directions, together 
with a number of adjudged cases, rel- 
alive to the offices of justice and con- 
stable; with an appendix, containing 
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ancing ;” by Wm. Graydon : first pub- 
lished 1805—new edition improved, 
1820. 

The American Law Journal; and 
Miscellaneous Repository; *‘contain- 
ing adjudged cases in the supreme 
court, and district courts of the U. 
States, and in the state courts ; opini- 
ons of eminent counsellors ; essays on 
legal questions ; notices of new publi- 
cations ; biographical memoirs ; con- 
gressional and parliamentary debates ; 
legal information concerning the most 
important laws of the different states.” 
6 vols. by Join E. Hall esq. 

The journal of jurisprudence ; ¢* be- 
ing a new series of the American 
law journal ;” by John E. Hall esq. 
1821. (1) 

Addington’s revenue Laws; *where- 
inis arranged under distinct heads, the 
duties of collectors, revenue officers, 
surveyors, masters of vessels, and 
other persons connected with the im- 
ports ; with an appendia, containing 
the forms of oaths at the custom 
house.” 

Abridgement of the laws of U. 
States ; “being a complete digest, of all 
such acts of congress as concern the 
U.S. at large;’ to which is added, 
“an appendix containing all the ex- 
isting treaties, the declaration of inde- 
pendence, articles of confederation, 
rules and articles of the government 
of the army &c.” 2 wols. by Wm. 
Graydon, 1813. 

Ingersoll’s Digest * of the laws of 
ihe U. States, from the 4th of March, 
1789, to 11th May, 1820, including 


the constitution, and the old act of con- 
federation, and excluding all acts re- 


lating to the District of Columbia, and 


(1) The law journal begun in 1808, and 
ends in 1817. 

The journal of jurisprudence, begun in 
Jan. 1821, is published quarterly on the 1st of 
Jan Apr. July, Oct. price $5, contains about 
550 pages in a vo!, 


post roads, and private acts ;” by Ed- 
ward Ingersoll, 1821. 

Wilson’s Works ; * containing lec- 
tures on law, delivered at the college 
of Philadelphia,” in 1790, 1791; 3 
vols. by the hon. James Wilson E.L.D. 
late one of the associate justices of the 
sup. court of the U. S. 1804. (2) 

Cooper’s Bankrupt law “ of Amer- 
ica, compared with the bankrupt law 
of England,” by Thomas Cooper esq. 
1801. And opinion, of the effect of a 
sentence, of a foreign court of admi- 
rulty 3”? by the hon. Thos. Cooper, 
1810. 


Law Tracts ; “on the constitution- 
al law of the U. States, from the law 
journal,” by John E. Hall, 1817. 

Robert’s Digest; ** being a digest 
of select British statutes, comprising 
those which, according to the report of 
the judges of the swp. court, are now in 
force in Pennsylvania,”’ 1 vol. 1817. 

20. Foreign law books repub- 
lished in your state, &c. ? 

4. A great many, for which I must 
refer to the law catalogues, published 
in this city. 

1. Reports of Cases in the 
district or circuit courts of the U.S. 
in your state, &c. ? 

4. Hopkinson’s Judgments ; * being 
decisions in the admiralty court of 

















Penn. from 1779 to 1785 inclusive. 
1 vol. by the hon. Francis Hopkin 
son. (3) 


(2) The Sd vol, contains at the end, “ po- 
litical tracts,” ‘* orations,” “essays,” ‘* char- 
ges &c.” These works are published under 
the direction of Bird Wilson esq. they deserve 
a careful perusal by American students, desi- 
rous of obtaining a general acquaintance with 
the principles of law, and particularly of the 
common, statute, and constitutional law of 
the several states, and U. States. 

(3) These decisions are also published at 
large, in Bees’s S. Carolina adm, Rep. they 
were. made in the state admiralty court, 0: 
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Peter’s Decisions ; * being admi- 
ralty decisions in the district court of 
the U. States, for the district of Penn.” 
2 vols. by the hon. Richard Peters. 
1807.(1) 

Wallace’s Cases ; ** being cases de- 
cided by the judges of the court of the 
U. States for the 3d circuit, in the dis- 
trict of Penn.” 1 No. by John B. Wal- 


lace esq. 1802. (2) 

Peters’s Reports; ‘“ being cases 
determined in the circuit court of the 
U. States for the Sd circuit.”’ 1 vol. by 
Richard. Peters jun. 1819. (3) 


22. Is there any Digest of cases 
in those courts, &c. 2 


A. None, except what will appear, 
in Mr. Wharton’s digest. See No. 18. 


23. Have any books been compo- 
sed, in your State, &c. ? 
4. See answers to Nos. 18, 19, 21. 


(1) These are between the years 1792 and 
1806 inclusive. ‘Chere is an appendix to the 


“laws of Oleron” and the ‘* laws of the Hunce 
Towns.” To the 2d vol. an appendix: contain- 
ing the “* Marine ordinances of France,” (Louis 
14th.) ** A treatise on the rights and duties of 
owners of ships and masters and freighters, and 
of mariners ;”" and “‘ the laws of the U. S. rela- 
tive tomariners.” They also comprise some 
“decisions in the admiralty,”’ by the late Fran- 
cis Hopkinson esq.: and cases in other districts 


ofthe U.S. 

(2) These cases are determined by the 
judges appointed for the 3d circuit, in 1801, 
under the new organization of the circuit 


courts of the U. S. at that time, but repealed 
in 1802. 


Mr. Wallace is preparing a continuation of 
reports in the 3d circuit, (for Penn.) from 
1802 to 1814 inclusive. 


(3) This wol. contains cases decided in the 
NV. Fersey district, from 1803 to 1818, inclu- 
sive; and in Penn. district, from 1815 to 
1818 inclusive. Mr. Peters is preparing a 2d 


vol. of decisions in this court subsequent to 
1818, 





which Mr. Hopkinson was the judge, before 
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ATTORNIES— COUNSELLORS. 


24. Is there any distinction in the 
profession of Attorney and Counsel- 
lor, &c. 2 
4. There is no distinction between 
attorney and counsellor. 

25. By whom are attornies or 
counsellors admitted, &c. 2 
4. Attornies are admitted by the re- 
spective courts. An admission in 
any one court of common pleas, by 
act of assembly entitles the person 
to admission in any other in the 
state. 

To obtain this admission, there 
must be a term of study, varying by 
the practice of the different courts 
from 2 to 3 years, and an examina- 
tion by 3 gentlemen of the bar with 
their certificate to the court, that the 
applicant is well qualified to prac- 
tice, and is of good moral character. 
His term of study must be with some 


igentleman of the law practising 
Ist vol. containing the “ laws of Wisbury” the | 


within the state. 








"he adoption of the new fed. const. 


‘l'o entitle an attorney to admissi- 
on in the supreme court of this state, 
and in the circuit court of the U. S. 
he must have practised for 2 years 
in a court of common pleas, or a dis- 
trict court of the state. 

Their names are registered in the 
court where admitted. 

26. On what conditions, &c. from 
other states, &c. ? 
4. Attornies practising in any of 
the states of New Jersey, Dela- 
ware or Maryland. may be admit- 
ted at once to practice in this state ; 
but from other states, must reside 
in this state for 2 years preceding 
their admission. 


COURTS. 
97, What are the names of the se- 


veral courts in your state, Ac. ? 
28, Their style. &c.? 
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29. The extent of their several ter- 
vitorial jurisdictions, &c. ? 
30. Which have original jurisdic- 
tion, &c. 2 
$1. partly original,and part- 
ly appellant &c. ? 
2 appellant jurisdiction on- 








32. 
ly, &c. ? 

A. The following, will convey asum- 
mary of the information required in 
these questions. 

I. ** Justices of the peace,” in each 
county, and * aldermen,” of Phila- 
delphia &c.) have severally juris- 
diction in all causes of contract ex- 
press or implied, trover, trespass for 
injuries to real or personal estate, 
and in all civil cases, where the sum 
demanded is not above $100; except 
actions of ejectment, slander, replev- 
in; for breach of marriage promise 5 
or in cases of real contract for the sale 
or conveyance of lands ; or where the 
title to land may come in question; 
and in assault, battery, and false im- 
prisonment. 

The trial by a justice or alderman 
is without jury. (1) 

An appeal or certiorari (as the case 
requires, } lies to the court of common 
pleas of the county. 

IL. The ** Court of Common pleas,” 
in each county : 

‘Phis court has original and eaclu- 


(1) There is a provision, allowing justices 
and aldermen to take cognizance by amicable 
suit in all causes within their jurisdiction ; 
and also, giving them cognizance of all mat- 
ters within their jurisdiction, exceeding $100, 
where the parties voluntarily appear before 
them for that purpose; he enters a judgment 
if confessed, if not confessed, the submis- 
sion to him is to be as a referee, and judg- 
ment is entered for the sum he awards to be 
due &c. 

There is also a provision, that if defendant 
before the trial will make oath or affirmation, 
that the title to lands will come in question 
in the action, the justice or alderman shall 
dismiss the suit, 
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sive jurisdiction, in all civil cases 
real and personal, above $100; (2) 
and in the actions excepted as above, 
from the jurisdiction of justices of 
the peace and aldermen. They have 
also the authority of a court of chan- 
cery over lunaticks, and the commit- 
tees of their persons and estates. 

The state is divided into 15 judi- 
cial districts, (or circuits,) each com- 
posed of one or more counties, and 
each having a * president of the 
court of common pleas,” who is sty- 
led the ** president judge” of the dis- 
trict or circuit. (2) 

In each county, are two * asso- 
ciate judges,’ who, together with the 
president of the district, form the 
court of com. pleas for the county. 
They are styled, “ judges of the 
court of common pleas of the county 
of —.” 

Ill. The “ Registers court.” ( See 
note at the end of No. 32, post.) 

This court has jurisdiction, of the 
probate of wills, granting adminis- 
trations &c. and is composed of the 
‘‘ register of wills,” and the “ judges 
of the com. pleas of the county.” 

Disputed questions of fact in this 
court, are settled on an issue made 
up and directed out of it, to the court 
of common pleas, where it is tried 
by jury. 

IV. The *Orphan’s court’ in each 
county. 

It is composed of the president 
and associate judges of the common 
pleas; having extensive powers iv 





(2) Except in the city and county of Phi- 
ladelphia, and Lancaster county. See post. 

(3) The president judge, is always to be 2 
person of ‘‘ legal knowledge, and integrity,” 
and receives a salary of $1600, per ann. 

The important benefits derived to suitors 
and the publick from this organization, are 
universally felt and acknowledged; and coun: 
ty courts have assumed an importance and 


efficiency, adequate to all the ends of judicia! 


institutions. 
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and is possessed of the superintend- 
ing powers over all inferior juris- 
dictions, usually exercised in the 
_ king’s bench in England, where not 
- restrained by special statute provi- 
| sions. 


_ of the higher crimes and offences. 


Sees Be. 


i 
g 
% 


many cases relative to the estates of 


deceased persons, and jurisdiction 
over ex’rs, adm’rs, guardians, trus- 
tees, minors &c. They are styled 
«judges of the orphan’s court of the 
county of —— . 

V. The “ Supreme court, of Penn- 
sylvama.” 

This court has no original juris- 
diction of cases, within the cogni- 
zance of a jury ; (except in the city 
and county of Philadelphia, see post.) 

It is a court of error in the last 
resort, from the several courts of 
common pleas, (and the special dis- 
trict courts mentioned hereafter ; ) 





The state is divided into five dis- 
tricts, with reference to the supreme 
court, in each of which it sits asa 
court of error from the com. pleas of 
the several counties, composing the 
district. 

There are three judges in this coart, 
of whom, one is styled * chief jus- 
tice,” the others “ associate judges.” 

The criminaL jurisdiction in 
Pennsylvania, is principally vested 
in the following courts. 

I. The * Court of oyer and termi- 
ner,” held twice a year in each coun- 
ty; composed of the judges of the 
common pleas, and takes cognizance 


I. The * Court of quarter sessions” 
formed of the same judges, with ju- 
risdiction over offences, of a lower 
grade; and in pauper, apprentice, 
road, tavern licenses, and other 
Cases, under special statute provi- 
sions, 

4 

rhe courts above enumerated, 
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of the state, in civil and criminal 
causes. 

Special circumstances have occa- 
sioned certain other jurisdictions, 
in certain sections of the state. 

In the counties of Philadelphia and 
Lancaster, the business of the court 
of common pleas has been divided, 
and courts of a local nature, and of 
temporary duration, called * district 
courts,”’ established. 

I. The * District court of the city 
and county of Philadelphia.” 

This court has all the original civil 
common law jurisdiction, of the court 
of common pleas of the county, where 
the amount exceeds $100, leaving to 
the com. pleas, only the power of 
trying appeals from justices and al- 
dermen, and those cases under $100, 
which are specially exempted from 
a justice’s jurisdiction, and certain 
other special cases, alluded to in the 
note. (1) 

This court is composed of three 
judges, all gentlemen of legal infor- 
mation ; one is styled * President,” 
the others “ associates,”’ and the sa- 
lary is $2000 each. 

Any two of the judges constitute a 
court. Ithas no criminal jurisdic- 
tion; but writs of habeas corpus may 
be made returnable before them. 

Its duration is limited to March 
30th, 1825. 3 
II. The “District court for the city 
and county of Lancaster.” 

This court has original jurisdic- 
tion concurrent with the common 
pleas of that county, in all civil pleas 
exceeding $300. 


(1) The common pleas of the county of 
Philadelphia, vetains its jurisdiction in special 
cases under particular statutes, and not of a 
common law character, as for example, in 
granting divorces, the citation of assiguees, 
care of lunaticks, discharging insolvent debt- 
ors, and in a few other cases, in which it is made 








Make up the general judiciary system 


to supply the office of a court of chancery. 
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It is composed ofa single judge, 
styled * President,” with a salary 
of $1600. 

The law erecting this court, ex- 
pires in 1824. 

III. «* The Supreme court of Penn- 
sylvania” has original jurisdiction 
within the county of Philad. concur- 
rent with the district court in civil 
cases, exceeding $500. 

Trials are before a single judge at 
ist prius. 

IV. The judges of the supreme 
court, are also * Justices of oyer and 
terminer,”’ in the city and county of 
Philad. 

This court is held alternately by 
the judges of the supreme court, and 
of the common pleas. 

V. The “ Mayor's court,” in the 
cities of Philadelphia, Lancaster and 
Pittsburgh. 

These have the power of a court 
of quarter sessions, within the limits 
of the several cities ; the quarter 
sessions of the counties in which the 
cities are, being confined to causes 
arising within the county, and out 
of the limits of the city. 

In regard to APPELLATE jurisdic- 
tion, to what may be collected from 
the preceding account, the following 
is added. 

{. In respect of the * Supreme 
court.” 

This court has a revising jurisdic- 
tion, in all causes determined in the 
courts of common pleas, and special 
district courts, either by writ of er- 
ror or billof exceptions. A writ of 
certiorari also issues to the court of 
common pleas of Philad. county ; 
and to the courts of quarter sessions 
in the several counties. (See No. 5 
post. ) 

The rule for determining whether 
a writ of error or certiorari is to is- 
sue, is laid down in Ruhlman vs. com- 
monwealth, 5. Binn. 24. It is this; 





if the jurisdiction of the court below 
is created by statute, and the pro- 
ceedings summary, certiorari lies ; 
in other cases a writ of error. 

No * appeal” lies from any cour; 
of common law. 

An appeal after final sentence, lies 
from the orphan’s court and regis. 
ter’s court to the sup. court, with 
this restriction, that where in the 
court below an issue of fact has been 
tried, the fact is not to be inquired 
into, but the law only determined. 

li. In respect of the * Commo 
pleas,” 

They review the judgments of jus- 
tices of the peace, on certiorari or ap. 
peal; by certiorari, where the ex. 
ceptions are of law, and by appeal, 
where the mistake is supposed in the 
fact. But no appeal lies, unless the 
judgment of the justice exceeds $5, 
33. 

A certiorari for any amount. 

This court has also jurisdiction by 
appeal, or certiorari, in many cases 
of summary proceedings and special 
authorities under particular statutes, 
as for instance, uuder the * landlord 
and tenant law.” 

Where an appeal is taken to this 
court, the cause is tried by a jury, 
and quasi de novo, between the par: 
ties. And in ali cases of simple con- 
tract, a declaration filed, containing 
a count for money had and received, 
covers the whole cause of action. 

Lil. ‘he ** District courts,’’ hav 
no appellate jurisdiction. 

IV. The “ Orphan’s court,” has 
none. 

V. The  Register’s court,” have 
jurisdiction by appeal, from the acts 
&c. of the Register of wills. (1) 

VI. The “ Mayor's court”? and cow' 
of * Quarter sessions,’? have no ap- 


(1) It should be here observed, that the “ 1 
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pellate jurisdiction, but from orders 
of removal under the poor laws, 
from penalties inflicted by justices of 
the peace in summary proceedings, 
and perhaps in one or two other ca- 
Ses. 

In criminal cases, there is no ap- 
pellate power, strictly so called; but 
an indictment may be removed from 
ihe mayor’s court or court of quar- 
ter sessions into the sup. court, for 
trial at nisi prius, with the consent 
of the attorney general &c. 

All sentences of criminal courts of 
record, viz. oyer and terminer 3 quar- 
ter sessions ; and mayor’s court, may 
be removed into the sup. court, by 
writ of error or certiorari. 

The same rule as to the choice of 
writs, as in Civil cases. 

33. Which are courts of equity, 
and which of law, &c. 2 
4. There is no court of equity in this 
state. The constitution in art. v. s. 6. 
provided, that ** the supreme court 
and the several courts of common 
pleas shall, beside the powers here- 
tofore usually exercised by them, 
have the power of a court of chance- 
ry, so far as relates to the perpetua- 
ling of testimony, the obtaining of 
evidence from places not within the 
state, and the care of the persons and 
estates of those who are non compotes 
mentis: and the legislature shall vest 





gister of wills,” /amself takes the probate of wills, 
and grants /ettere of administration, where no ob- 
jection or caveat is made or put in tothe contra- 
ty; but if objections are made ora caveat is 
liled; the question of probate, or letters, is 
by the register brought immediately before the 
“ vegister’s court.” If there be no caveat or ob- 
ection, and the probate or letters are granted ; 
in appeal lies from the register’s decision to the 
* register’s court,” at any time within 2 years, 
The accounts of ex’rs and adm’rs are settled 
‘n the “ orphan’s court,” though generally filed 
with, and previously stated by the register, by 
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shom (after previous advertisement by notice | 


in the said courts, such other powers 
to grant relief in equity, as shall be 
found necessary ; and may from time 
to time, enlarge or diminish those 


powers, or vest them in such other 


courts, as they shall judge proper, 
for the due administration of justice.” 

In so far as relates to the perpet- 
uating of testimony, the obtaining of 
evidence not within the state &c. the 
courts exercise the authority "vested 
in them ; but the legislature have as 
yet, refrained from vesting in any 
court or courts, equity jurisdiction, 
in any cases whatsoever. 

But equity is part of the law, and 
the courts are to determine causes 
according to equity as well as the 
common law, by the rules of equity 
established in the English chancery, 
where they apply, deciding as a chan- 
cellor would decree when and so 
far, as such decision can be enforced 
by common law proceedings. 

For example, where the object of 
a suit is to obtain possession of mun- 
iments of title, the court will direct 
a jury to give such damages as would 
compel the defendant to deliver up 
the papers, rather than pay the a- 
mount, with directions, that on com- 
pliance with the order of the court 
for the relief of the plt’ff, the dama- 
ges should be released. (2) 

By our act of assembly however, 
decisions of the courts in Great Bri« 





placed in publick places for 50 days,) they are 
filed in the orphan’s court. 

Parties interested, may appear before this 
court and except to the accounts, and a decree is 
there made upon them. The power to compel 
ex’rs, adm’vs and guardians to account and dis- 
tribute, belongs to the orphan’s court, and not 
to the register’s court. ) 





(2) A gentleman of the bar in Penn, 
writing to me observes, “‘ I’here is no court 
of Equity in Penn. The equitable power 
exercised by the courts, is altogether assumed, 
there being nothing to warrant it in any other 
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tain, subsequent to the 4th of July 
1776, cannot be read in the state 
courts, except upon maritime law, 
and the law of nations, under which 
latter exception are comprehended, 
by the construction of our courts, 
all cases relative to bills of exchange, 
prumissory netes, and other subjects 
of the law merchant. 

34. What methods are used to 
carry tp judgments &c. ? 
4. The methods in use are, by writ 
of error, certiorari, and bill of ex- 
ceptions, as has been shown before. 

There is also a practice peculiar to 
Pennsylvania under its statute law, 
by which the judge delivering the 
opinion of the court on any question, 
is bound if either party require it, 
to reduce the opinion to writing and 
the reasons of the same, and file it of 
record in the cause, and to which a 
writ of error lies, without a bill of 
exceptions; and where more than 
one exception is taken or point made 








cases, but those mentioned in the constitu- 
tion, perpetuating testimony, obtaining it from 
places not within the state, issuing commis- 
sions, and taking care of the persons and es- 
tates of lunaticks 


The want of a court of equity is severely 
felt, there being an infinite number of cases, 
in which justice cannot be effected by com- 
mon law process, or the real merits be as- 
certained through the medium of a jury, 
without the discovery of truth by the oath 
of the party, and who cannot by a general 
verdict, give the remedy. which the nature 
of the case, and the situation of the parties 
calls for. 


Actions against trustees; of aecount between 
merchants and partners; secret frauds; acci- 
dent, and a variety of other cases, which 
form the appropriate subjects for a court of 
equity, are under our present system spun 
out to an interminable length, and often 
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in the court below, the supreme court 
on removal, are to give their opinion 
on every point and exception taken 
and signed in the inferior court; 
which opinion if required by any 
party or person interested, is to be 
filed in writing by the judges, with 
the prothonotary of the proper dis- 
trict. « 


MISCELLANEOUS. 


35. Who is State Printer, &c. 2 
A. There is none. The legislature 
annually choose from tbe persons 
applying, such as they deem the most 
suitable to be employed. 

36. Who is the principal Bookseller 

at the seat of Government ? 
4. The seat of government being at 
Harrisburgh, where are few book 
stores, Wm. Graydon and John Wyeth 
may be mentioned as the principal, 
if not the only booksellers there. 





without the possibility or hope of an ade. 
quate remedy. 

And in all those cases where specifick re. 
lief is sought, either by restraining or preventing 
wrong, or compelling the party to comply 
specifically with his contract or duty, there 


is no redress at all. 
The consequence of this defect is, that all 


or most of these cases, are carried into the 
circuit court of the U. S. when the parties by 
any contrivance whatever, can bring them- 
selves within its jurisdiction; and which may 
be effected, in most cases, by crossing the 


Delaware. 
A billis now before the legislature, inten- 


ded to create an equity side in the common 
law courts ; its success however is not very 
confidently looked for; an idea seeming to 
prevail, though certainly arising out of mis- 
conceived notions of equity jurisdiction, that 
courts of equity are unnecessary &c.” 


(This has failed as I am informed, Ed.) 
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No. 11. CONVEYANCE BY DEED, &C. 


1. What is the kind of Deed most 

in use in your state &c. is it that of 
bargain and sale ? 
A. Bargain and sale, is the kind of 
deed altogether in use; if the pur- 
chaser does not pay the whole of the 
purchase money, the custom is to 
give a mortgage to the vendor. 


The words * grant, bargain and 
sell” in a deed amounts to a special, 
and not a general warranty ; or in 
other words, that the grantor has not 
done any act, nor created any incum- 
brance, whereby the estate granted 
by him, may be defeated. (1) 


2. Does the legal possession pass 

without livery, &c. ? 
4. The legal possession passes to the 
grantee, without livery of seizen, 
or any other act by cither party, by 
operation of the English statute of 
uses, (27, H. viii, c. 10.) there is no 
act of assembly, it passes on the de- 
livery of the deed.( 2) 

3. In the creation of estates in fee, 
or fee tail, are technical words ne- 
cessary, &c. ? 

4. Technical words are necessary to 
create such estates ; but estates tail 
may be barred, by a common deed 
of bargain and sale, by the person 
seized, provided he declares it to be 
his intention in the deed, so to bar 
the estate; and provided also, that the 
deed after legal proof or acknowledg- 
ment, be in open court on motion 
entered on the records of the sup. 
court, or court of common pleas of 
the county where the lands lie, and 
also within sia months after its exe- 


(1) Note, this decision is upon the act of 
1715. As to this and the general law on the 
subject, see 2 Binn, 95. 

(2) Lunderstand it is well settied in this 
state, that although the grantor is not ac- 
tually seized, the grantee may sue, Ed, 
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cution, in the recorders ojiice for the 
county where the lands lie. 

4. Is the construction of common 
assurances, governed by the rules of 
common law; or by the intent, &c. ? 
4. By the rules of the common law. 
See 1 Yeates 393. 

5. Are attesting witnesses &c. re- 
quired to conveyances 2 
A. Subscribing witnesses are not ne- 
cessary to a deed, but there must be 
a sealing and delivering, and of this 
the jury are to judge ; and when there 
are no attesting witnesses, proof of 
the hand writing of the vendor, is 
sufficient fora jury to presume these 
circumstances. 

6. Must the deed be sealed 2 

7. Is a scroll sufficient ? 

A. The deed must be sealed, but an 
ink scroll is a seal. 

8. Are the common law requisites 
for the perfection of Deeds &c. alter- 
ed, in any particulars in your state ? 
A. The common law requisites are 
not altered; a deed beginning with 
any words need not be indented ; 
neither need the consideration be 
stated in the deed, if it appears by the 
receipt, that there was a good or val- 
uable consideration. See 4 Yeates 95: 

9. Is it necessary to the validity 

of a Deed as between the parties &c. 
that it should be acknowledged by 
the grantor, or proved by the witnes- 
ses, and be recorded ? 
4. As between the parties &c. it is 
not necessary that it should be ac- 
knowledged or proved and recorded, 
in the manner required by the act 
of assembly ; having first establish- 
ed the deed itself, it is valid without 
these requisites of the act, as between 
the parties and their heirs. 

A. fraudulent deed is also good, as 
between the parties to the fraud and 
their heirs, though meant to defraud 
creditors. 
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10. As against bona fide subsequent 

purchasers and mortgagees : must the 
prior deed or mortgage to affect 
them, be recorded: within what pe- 
riod: in what office: will notice of 
the prior title, though unrecorded, 
bar the second incumbrancer ? 
A. Deeds for the conveyance of land, 
(other than mortgages, for which 
there is another provision,) must be 
recorded within six months after ex- 
ecution, (1) in the recorders office 
where the lands lie, otherwise they 
are void as against subsequent pur- 
chasers or mortgagees, without no- 
tice of the prior conveyance, unless 
recorded before the proving and re- 
cording of the subsequent deed or 
mortgage ; but are good without re- 
cording as against subsequent judg- 
ment creditors. 

They are void however, unless re- 
corded in time, as against a purcha- | 
ser at sheriff’s sale without notice, 
under a subsequent judgment. 

Notice of the prior conveyance, 
though the deed is unrecorded, will 
bar the second incumbrancer. 

A patent is notice; and if it ap- 


also, even against subsequent judg. 
ment creditors, if not recorded before 
them; and are liens only from the 
time of recording, as against subse- 
quent purchasers, mortgagees, and 
judgment creditors, without notice, 

As against the mortgagor and 
grantor, the mortgage or deed, is al. 
ways good. 

The oijiice for recording deeds ant 
mortgages, is the recorder’s office 
of the county, where the lands lie. 

The sia months for recording 
deeds, run not from the date of the 
deed, but from the real day of its 
execution, Which may always be 
shown. 

11. May a feme covert convey 
estate held in her own right, and her 
dower in the husband’s estate, &c. ? 
4. She may. 

12. Is this done by joining with 
him in the conveyance, &c. ? 

1. She must join him in the deed, 
and must be privately examined by 
the magistrate taking her acknow- 
ledgment, who must give a certificate 
on the deed, containing all the re- 
quisites in the form here mentioned, 








pear on the deed of the vendor, that | 
the time for paying any part of the | 
purchase money is not yet arrived, | 
this is notice to the second incum- 
brancer, of the lien of the purchase 
money; the grantor always retain- 
ing a lien for the purchase money 
against the purchaser, and all claim- 
ing under him, with notice that it is } 
unpaid. 

If this appear however by some 
other paper distinct from the deed, 
and which is not proved to have 
come to the knowledge of the second 
incumbrancer, it is not notice. 

As to Mortgages, they are void 





(1) Where the deed is made and executed 
gut of the province, (state) 12 months is al- 
lowed for recording, by act of 1775. 





although the mere form ts not ma- 
terial. 
** County of P——— ss. 
Madr. Be it remembered, that 


[sx at | on this day of 
\--\-7 18— before me, one of the 


justices of the peace for the county of 
(or other proper officer, descri- 
bing his office, ) personally appeared 











- : 2 
the above named A. B. and C. his wife, 


and acknowledged the above (or with- 
in) written conveyance, as and for 
their act and deed, and desired that the 
same might be recorded as such accord- 
ing to laws; (she the said C. being 
by me examined separate and apart 


from her husband, and the full con- 


tents of the said deed being made 
known unto her, and upon such sepa- 
rate examination the said C. decla- 
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ring, that she did voluntarily, and of 
her own free will and accord, and 
without any coercion, or compulsion 
of her said huskand, seal and, as her 
act and deed, deliver the same.) Wit- 
ness my hand and seal the day and 
year aforesaid. 
Officers signature. (sEAL.)” 

15. Is a private examination of the 
feme necessary, &c. ? 

4. This private examination is ne- 
cessary. 

14. What officers may take this 

éxamination, &c. ? 
A. By any of the,officers mentioned 
in answer to Wo. 18, post; and 
where executed by husband and wife 
not residing in the state, it may be 
taken before any mayor, chief ma- 
gistrate or officer of the city, town 
or place, where executed, certified 
under the common or publick seal of 
such city, town or place. 

15. What is the form of a certifi- 
eate by the officer, where a feme coy- 
ert acknowledges the execution,&c? 
4. See answer to No. 12. 

16. To bar the feme of dower in 

the husband’s estate; is her joining 
in the deed, and making such ac- 
knowledgment, necessary in all ca- 
ses, &c. ? 
4. When land of the husband is sold 
under execution, it is not necessary 
that she should join ina deed, and 
acknowledge; the deed of the sheriff, 
passes the estate of the husband free 
from dower, in all cases. 

17. Generally, is there any thing 
peculiar in respect to dower in your 
state ? 

4. Dower is governed by the com- 
mon law. In case however of a de- 
vise or bequest to her by her hus- 
band of any portion of his estate, it is 
to be taken in lieu of dower, unless 
the testator otherwise declares in his 
will, or, she elects dower; and she 
Must within one month after being 
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cited to appear in the orphans’ court 
to declare her election, elect either 
her dower or the devise ; her neglect 
to do so, is considered an acceptance 
of the devise, and a waiver of her 
dower. 

This citation may issue at any 
time after the expiration of 12 
months, from the husband’s death. 

Dower is barred in all lands sold 
by execution, either before or after 
the husband’s death. (1) 

There is dower in lands held by 
warrant and survey only, without 
patent ; and tenantcy by the curtesy 
of such lands. 

' There is dower of an estate tail ; 
but not of land held by improvement 
alone. 

In estimating, or assigning dower 
in lands sold by the husband, where 
the wife did not join in the deed, the 
land must be taken as it was at the 
time of the transfer, and not with 
the improvements made by the pur- 
chaser. See 1. Feates 152. (2) 

No instrument executed by the 
wife during coverture, other than by 
a deed executed and acknowledged 
as before mentioned, will release 
dower. 

18. What Officers in your State 
are authorized, to take acknowledg- 
ments and proofs of deeds and mort- 
gages 2 
4. Judges of any of the courts in the 
state ; justices of the peace and alder- 
men, for lands in any part of the 


(1) So if lands are sold under a judgement 
on a mortgage, made by the husband alone ; 
so where mortgaged by husband, and sold by 
ex’rs under a power in the will, with consent 
of mortgagee; but a conveyance by an insol- 
vent husband to trustees, for payment of debts, 
will not bar dower. 

(2) This is so by common law. See Bac. 
ab. tit. Dower, let. B 5. secus, here the im- 


provements are made, or value increased b) 
the heir, Z£¢. 
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state ; so also, the mayor and record- | under the seal of the court of that 


er of the city of Philadelphia. 


.19. Whatis the form of a certifi- 


fact. 
21. Must the grantor or witness 


cate by such officer, when the gran- |subscribe the acknowledgment, or 


tor acknowledges the execution ? 
4. The same form given to answer 


deposition 2 
‘| 4. No, the magistrate alone, sub. 


‘Vo. 12, omitting, what isin ( ) re- | scribes the certificate. 


lating to the wife. 





22. Is the certificate to be undep 


20. What is the form when the ex- | the seal, as well as the hand of the 
ecution is proved before him, by the | officer? 


deposition of the subscribing wit- 
nesses ? 
A. Vhe form is, 
** County of P——— ss. 
Before me one of the justices of the 
peace for the county of P — (or 
other proper oflicer, describing his 
office, ) personally appeared this 
day of — 18— 4. B. and C. D. 
(or one of them, as the case is, ) the 
subscribing witnesses to the foregoing 
(or within) deed, who upon their 
solemn oaths, (or affirmations as the 
case is, ) to them by me administered 
say, that they were present at the ex- 
ecution thereof, and saw the said E. F. 
the grantor above named, seal, and as 
his act and deed deliver the same ; wit- 
aess my hand and seal on the day and 











J.P. (sEAL.)” 

If the deed is made out of the state, 
the acknowledgment of the grantor, 
or proof of its execution may be 
made, by one or more of the witnes- 
ses on oath or allirmation, either be- 
fore one of the justices of the peace 
of this state, or before the mayor, or 
chief magistrate or oflicer of the city, 
town, or place where the deed is ex- 
ecuted, and certified under the com- 
mon or publick seal, of such city, 
town or place. 

If there are no magistrates supe- 
riour to justices of the peace, in the 
county or place where the deed is ex- 
ecuted, proof before them will be suf- 
ficient, accompanied by a certificate 


1. It must be under the seal of the 
magistrate ; ascroll seal is sufficient. 
23. If a quaker is witness, what is 
the form of affirmation by your law? 
4. Instead of saying “ being sworn” 
or upon his “ oath” itis said * being 
affirmed according to law,” or * on 
his solemn aflirmation to him by me 
administered, according to law.” 
24. If a grantor, mortgagor, or 
witness, is in another state or territo- 
ry, what officers in such other state 
&c.may take the acknowledgment of 
the grantor, or deposition of the wit- 
ness, to the execution 2 

A See answers to Nos. 13, 20, and 
answ. 25 post. 

25. Where the officer is of another 
state &c. what proof or instrument 
must be made or annexed to his certi- 
ficate, showing he is such officer &c ? 
4. The deed will be admitted to re- 
cord, and be evidence on the trial. 
Without any authentication to that 
effect, if the acknowledgment or 
proof is made by the officers out of 
the state, and in the manner men- 
tioned in answers to Nos. 13, 20. 

26. If grantors or witnesses are. 
dead, removed from the state, or can- 
not be found ; is there any provision 
in those cases for secondary proofs, 
&c. ? 

4. Common law proof is required. 
If the grantor is dead or cannot be 
had, proof must be made by the wit- 
nesses as before stated. If the wit- 
nesses are dead or cannot be had, 











from the clerk of the county court, | 


proof of their hand writing will be 
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sufficient, after establishing the fact 
of death, removal, or not being to be 
found &c. 

And for the purpose of recording 
the deed, these secondary proofs may 
be, before any officer authorized to 
take the acknowledgment of the 
grantor or the proof of the witnesses 
to the deed, in or out of the state. 


97. Ifthe grantor and witnesses 
are in a foreign country, and living 
or dead, is there any provision for 
taking an acknowledgment or proof 
in such country ? 
4A. The answers to former questions, 
include grantors or witnesses, being 
in a foreign country. 
13, 20, 25. 

98, Are deeds and mortgages 

recorded, evidence; by whom are 
copies exemplified ? 
4. They are evidence. The officer 
who has the legal custody of the re- 
cords, is to exemplify the record, 
which is an examined copy from the 
record, and so certified by the officer 
under the seal of his office. 

So the deed itself though not re- 
corded, if acknowledged or proved 
according to law, is evidence. 1 Dail. 
63, 93. 


29. In what order, do mortgages 

take preference of each other ? 
4. From the time of their recording, 
and not from the date of their execu- 
tion, except mortgages given for the 
purchase money ; they take priority 
from their date, if recorded within 
50 days thereafter, but if not so re- 
corded, they take priority also, only 
from the time of recording. 

50. Is any time allowed after exe- 
cution, within which the mortgage 
being recorded, a subsequent mort- 
Sage gains no priority by first re- 
gistering 2 


4. There is none. The mortgage 


first recorded, without notice of a 
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See ante Nos. 





prior executed mortgage, takes the 
preference as a lien, except in the 
single case mentioned in Vo. 29. 


31. May deeds of mortgage, be ac- 
knowledged and proved in like man- 
ner in and out of the state, recorded 
and have like competency in evi- 
dence, as absolute deeds &c 2 
A. There is no difference, between 
the proof and acknowledgment re- 
quired, in deeds and mortgages. 

$2. In regard to the execution of 

deeds and mortgages in your state, 
is there any other thing to be obser- 
ved, &c. ? 
A. Nothing. Deeds and mortgages 
are always good as between the par- 
ties, though deficient in the mode of 
proof, acknowledgment or record- 
ing, or though executed with a 
fraudulent intent by both. 


No. III. JUDGMENT, (EXECUTION) 
&c. 


$3. Do judgments bind real pro- 
perty, and may it be sold on execu- 
tion in your state ? 

4. Judgments bind real property, 
and every sort of interest in land, 
equitable, legal, or a chattel inter- 
est; all which may be sold under 
execution. 

34. From what time is a judgment 
(or decree in equity,) a lien on real 
estate, against alienation of the debt- 
or, &c. ? 

A. From the day of the actual entry of 
the judgment on the docket. per 
stat. 

35. What is the order of priority 
among judgment creditors, in res- 
pect of lands ? 

A. By priority of judgment. The 
question, whether or not land sold un- 
der a younger judgment is dischar- 


ged from the lien of a prior judg 
32 
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ment, has never yet been judicially 
determined in Pennsylvania. ‘ 1) 

36. Does a judgment bind, after 

acquired land? , 
4. A judgment does not bind after 
acquired lands, but if found in the 
hands of the debtor unaliened, at the 
delivery of the execution to the 
sheriff, they are bound by the execu- 
tion, and may be soldunder it. See 
6. Binn. 135. 2. Veates 23. 

37. In respect of chattels, has the 
first judgment, or first execution de- 
livered, the preference ? 

4. The first execution delivered. 

38. In respect of chattels, may the 
debtor alienate, before execution de- 
livered ? 


A. He may alienate, pledge, or | 


mortgage bona fide, before execution 
delivered ; the common law regu- 
lates. 

$9. Is a prior judgment in an In- 


its jurisdiction, &c.? 


A. A judgment in any court of the’ 


state, is not a lien on lands without 
the jurisdiction of that court; it is 
not a iien outof the county in which 
the judgment was rendered, in any 
case; (per stat.) of course it is not 
a bar to the alienation of the debtor, 
without the county, nor against the 
lien of asubsequent judgment credi- 
tor on lands without the county. 

40. Is there any Court in which 
a Judgment will bind the lands, in 
¢very county ? 

4. There are none. 


(1) Mentioning this to a gentleman of the 
bar of Penn he observed ‘that the general 
sentiment of the profession was, that the sale 
on a later judgment discharged the lien of pri- 
or judgments, which in that case attached on 
the proceeds, according to priority; that the 
first judgment creditor might claim the mo- 
ney, and if so, it seemed to settle the point, 
that the proceeds of sale was the fund out of 


which executions were to be satisfied, in their 
order, 
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41. Can execution be taken out a 
once, in every county, &c. ? 
4. There can be but one execution 
against lands at one time upon the 
judgment, and it must be returned 
before another can issue. The ex. 
ecution ina county other than where 
judgment is obtained, is a testatum, 
and that is only a lien on the land 
in such county from delivery to the 
ofiicer, either as against the debtor, 
or any other judgment creditor. (2) 

42. Can execution issue immedi- 
ately alter judgment, against real 
estate of the debtor, and that be sold 
without any previous appraisment 
&c. and on what conditions as to pay- 
ment ? 
1. When the defendant, in the opin- 
ion of the court, has an unincumber- 
ed freehold estate to the amount of 


ithe judgment &c. he is entitled to a 
| stay of execution; when the judg. 
feriour court, a lien on lands without. 


ment does not exceed $200—for 6 mo; 
not exceeding $400—9 mo; exceeding 
$400—12 mo, counted from the return 
day of the original process in the 
cause ; and where he is not such free- 
holder, may have like stay, on giv- 
ing security for the debt and costs 
Ke. 

Unless a stay of execution is ob- 
tained in this manner, or by the ope- 
ration of a writ of error &c. it may 
issue immediately, except as is sta- 
ted below. 

It is provided by stat. in order 
that a party may have an opportu- 
nity to take out a writ of error, that 
execution shall not issue on any judg- 
ment upon any special verdict, de- 
murrer or case stated, within 3 weeks 
from the day of judgment pronoun- 


(2) Yestatum writs of execution in En- 
gland may be taken out into several counties 
at once, where the court has a general juris- 
diction, but I believe no court in Penn, now 
has jurisdiction beyond the county in which 
judgment is rendered, Ed. 
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ced, unless by leave of the court in 
special cases, for security of the de- 
mand: A party to obtain a writ of 
error, must make oath that it is not 
for delay; and must enter into re- 
cognizance with bail &c. 

43. In such case, is a Deed made 
and delivered to the party, before 
acknowledgment of it by such officer 
in court, or confirmation by the 
court, valid: If fraud or irregularity, 
is there any summary redress 2 
4. The deed is only valid, from the 
acknowledgment by the officer, in 
court. (1) 

If there be fraud, or irregularity, 
the court will not permit the deed 
io be acknowledged ; which fraud or 
irregularity is shown on motion. 

If the deed is acknowledged, and 
there has been fraud or irregularity, 
such as avoids the sale, (mere infor- 
malities in proceeding will not, ) the 
party complaining and claiming ti- 
tle, may show it by way of defence, 
on anejectment for the premises. 

44. Before real estate can be sold 
on execution, must it be appraised 
and sale delayed, until it brings the 
appraised value, or some propor- 
tion, &c. 2 
4. The law alluded to here, was lim- 


(1) A member of the Penn. bar observed 
to me on this, that he thought it must be ta- 
ken with some qualification, namely, ‘so 
far as to intend that the deed is not complete 
till acknowledged and cannot be recorded or 
given in evidence, till that is done. But 
when acknowledged, it relates back to the 
time of its execution, and the legal title vests 
in the grantee from that time, and the equit- 
able title from the sale, if he paid his mo- 
ney according to the terms of sale; and 
this might be sometimes important, as in 
case of an ejectment brought by the nurcha- 
ser before acknowledgment; and also as to 
the right of the purchaser, to the rents inter- 
vening between the date and acknowlegment. 

Ed. 
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ited, but is continued to November 
next,(1822.) As the legislature will 
not then be in session, it must ex- 
pire ; any account of its provisions 
therefore, would be of no use. 

45. Is there any writ of levari fa- 
cias, elegit, extent, &c. in your state ? 
4. When lands are levied on under 
a fi fa. (lands being chattels for the 
payment of debts,) the sheriff sum- 
mons a jury under a writ of inquiry, 
who, after taking into their consid- 
eration the value of the land levied 
on, and the amount of the incum- 
brances, determine whether or not 
the rents and profits for seven years, 
will discharge all the liens; if they 
will, the jury then eatend the lands 
by returning, that they are sufficient 
to pay the debt and costs on the exe- 
cution mentioned, in seven years be- 
yond all reprises. 

If they determine, that the yearly 
rents and profits for seven years 
will not pay the execution debt and 
costs beyond all reprises, they in 
their return say so, which is called 
‘* condemnation of the land,” and 
then a venditwni exponas issues to 
sell. 

If the lands are extended, then on 
the delivery of a writ of liberari fa- 
cias to the sheriff, he is to deliver ac- 
tual possession of the lands to the 
plaintiff, to be held by him until the 
debt and costs are satisfied; pltff. 
accounting for the proceeds accord- 
ing to the actual profits. 

There is a writ of levari facias, 
which may issue against lands (if 
any such there be,) not subject to be 








extended as aforesaid, on which they 
are directed to be sold, and if the 
sheriff returns them unsold for want 
of buyers, a liberari facias issues, 
commanding the officer to deliver to 
the party those lands &c. or such 
part as may be sufficient to pay the 


‘debt, interest and costs, according to 
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the valuation of 12 men, to hold to 
him as his free tenement, and if it fall 
short, the party may have execution 
for the residue against the defendant, 
his body, goods or lands &c. ; 1) 

46. Are there any laws, to delay 
or impair the remedy on execu- 
tion, by suspension, appraisment, 
and a minimum fixed, &c. or con- 
straining the creditor to receive oth- 
cr than lawful money &c. ? 

A. See answer to No. 44 ; and there 
is no law to force creditors to re- 
ceive, other than lawful money. 

47. What security is required, 
that the property shall not be wasted, 
and be forth coming ? 

4. There are some provisions to this 
effect in the act alluded to, but see 
answer to No. 44. 

48. May the debtor redeem land 
sold on execution, &c. ? 

A. There is no redemption of lands, 
or personal estate, after sale on exe- 
cution. 

49. May judgments on warrant 
of attorney, be entered in vacation? 


A. They may. 
50. Can judgments be entered on 


warrant of atty. before the debt is 
payable ? 

A. They may; execution however 
cannot issue for the debt, until it is 
due, but may go for the interest that 
is due. 

51. In suchcase, is the judgment 

an incumbrance, against a subsequent 
judgment for debts due, and follow- 
ed by immediate execution ? 
A. Such judgment takes priority as 
a lien from its entry, on the lands of 
the debtor, against subsequent judg- 
ments and executions. 

52. If after sale and conveyance 
of land on execution, the judgment is 
reversed ; does the estate revert, &c.? 


(1) This also is by stat. bnt no such thing 


is known in practice: 


4. If reversed for error or errors, 
the estate does not revert, but by sta- 
tute, restitution only of the money 
fur which the lands sold, is to be 
made to the defendant; unless the 
sale is under void process, which 
is as if no sale were in fact made, 
and then the land reverts. 

53. Is the Ca. Sa. allowed in the 

first instance: are bail exonerated 
by surrender of the principal ? 
A. The officer on a (fi. fa. is to pro- 
ceed first against the personal pro- 
perty ; for want of that in whole or 
part to satisfy the debt, must levy on 
the real estate for the whole or resi- 
due as the case is ; and no ca. sa. can 
be served unless there is neither ; 
these, and most other of our proceed. 
ings on execution, are regulated by 
statute. (1) 

Bail are exonerated by the surren- 
der of the principal, at any time be- 
fore the quarto die post of the return 
of the scire facias, and by the dis. 
charge of the principal as an insol- 
vent, without surrender, &c. 

54. May the debtor be imprisoned 
for any sum ; are none exempted, &c.? 
4. Debtors may be imprisoned for 
any sum,( and none are exempted but 
women } but if the debt for which they 
are imprisoned is under fifteen dol- 
lars, the gaoler must discharge them 
at the expiration of thirty days. 

No woman can be arrested, or im- 
prisoned for any debt contracted, 
since the 8th day of Feb. 1818. 

55. Is the Ca. Sa. regulated by 
the common law, gc. ? 

A. Generally, by the rules of the 
common law. ' 


(1) OsseRvaTions. 


laterest, runs on judgments from cutry. 

Judgments satisfied, the party or his represen: 
tatives on request and payment of costs of sui! 
and reasonable charges and expenses of office, is 





bound to enter satisfaction withim 80 days, an¢ 


a ae sia ate 


See TRON a natn tial Sac piss eee Sella Rae 


Seocho oe 


ee Ie Sh ee, rs er, Sepa 
ERS %' Nee Bee Ses tn ea 
hide Tia Soe ea ees 


Bae ay 


cho eee 


Rae 


Se 


lig 


QO. sd 








ors, 
Sta- 
ney 
» be 
the 
hich 
ule, 


the 
ited 


r0- 
r'0- 
OF 
r Ol 
eSi- 
can 
er; 


e(.- 
eli- 
be- 


is 
ol- 


ed 


vik 6 Nia Ay 








56. Are any kinds of personal es- 
tate exempt from execution ? 
A. Household utensils not exceeding 
15 dollars in value; the necessary 
tools of a tradesman, not exceeding 
90 dollars; all wearing apparel; 2 
beds and the necessary bedding ; 1 cow 
and a spinning wheel; a stove; and 
6 sheep, are exempted from sale on 
executions, absolutely, except when 
seized or distrained for rent. 


No. IV. INSOLVENT (LAW.) 


57. Is there a standing insolvent 
jaw in your state, &c. Are any per- 
sons on account of the nature of the 
debt, &c. excepted out of it ? 

4. There is a general insolvent law, 
of the nature mentioned. 

There is no exception as to the 
debt or cause of action, but its pro- 
visions extend only to such persons 
as have resided within the state six 
months or are in actual confinement 
at the time of presenting the peti- 
tion (1) 

58. What time is required to effect 
a discharge: Is the claim for a dis- 
charge, determined by the court or 
a jury ? 


(1) It is suggested to me by a gentleman 
of the Penn bar, that “it would seem that a 
non resident in confinement, might have the 
benefit of the act, but he must have been con- 
fined 3 months.”” Ed. 





on negleet or refusal, forfeits to the party griev- 
ed any sum not exceeding half the amount of the 
judgment, to be recovered by action of debt. 

Judgments are not a lien on real estate after 5 
vears from the term in which entered; unless re- 
vived by scire facias, from time to time, within 
every 5 years. 

Debts, (except by mortgage, judgment, &c.) 
are not a lien on real estate after 7 years from 
the decease of the debtor, unless suit brought 
within 7 years, or where not due within the 7 
years, and then, a statement of the debt is to be 
filed in the office of the proth. of the county, 
Within the same period. 
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A. There is a discharge of all per- 
sons entitled, at every term (of three 
months ;, the claim is determined by 
the court without the intervention of 
a jury. 

59. Must the debtor be actually 
in the gaol, or may he apply for the 
benefit of the law, at any time &c. ? 
A. Any debtor if in actual confine- 
ment, or if not in confinement, whe 
has resided here for six months, may 
give bond with surety to appear at 
the next court of common pleas for 


| the county, to take the benefit of the 


insolvent laws; whereupon, if in 
confinement he is discharged there- 
from, and at the neat court having 
filed his petition, given notice to his 
creditors and delivered up all his 
estate to his creditors, he is dischar- 
ged from arrest for debts previously 
contracted. 

The application may be made at 
any time before or after suit, and 
before execution and imprisonment. 
His property subsequently acquired, 
still remains liable to his previous 
debts, with the exceptions mentioned 
in Vo. 60. 

The prisoner is also entitled to his 
discharge, if upon notice to the im- 





If plaintiff has goods or lands levied on, and 
then takes defendant in custody on ca. sa, he 
loses the lien of his judgment and execution, 
against the property; and intermediate purcha- 
chasers, and judgment creditors, take preference. 

Purchasers under orphan’s court sales, where 
the proceedings have been regular, hold dis- 
charged of all debts and judgments, except mort- 
gages; but if the proceedings have been irregular, 
ejectment may be brought, and purchaser ousted. 

Mortgages. The proceedings against mort- 
gaged premises, are by scire facias to the mort- 
gagor or his representatives, to show cause why 
execution should not issue ; and after judgment 
by default or on plea, a writ of /evari facias is- 
sues to sell, and upon which all the mortgagor’s 
right is sold, and the purchaser holds discharged, 
of all equity of redemption :—The sci. fa. cannot 
issue, until ene year after the whole money is 


| due. 
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prisoning creditor to pay the daily 
allowance ordered by the court every 
week, he fails to pay the same for 
the space of three days after the time 
fixed; this order is made by the 
court, when it is proven to them, 
that the prisoner has not property 
sufficient to support himself. 
60. Is there any thing peculiar in 
your insolvent law ? 
4. There is one provision in our in- 
solvent laws, which a late decision 
of the circuit court of the U.S. for 
this district, determined to be con- 
trary to the constitution of the U. S. 
and void. It is this, that if the 
debtor obtains the consent of a ma- 
jority of his creditors in number and 
value residing in the U. S. he is re- 
leased from all suits ; and estate ac- 
quired subsequent to the discharge, 
is exempted from legal process for 7 
years after the discharge, for debts 
contracted previously thereto. 


No. v. WILLs, &c. 


61. Are lands and freehold inter- 
ests devisable at the pleasure of the 
testator, and to the entire disinheri- 
son of his children or issue &c. ? 

A. They are, with the exception of 
estates tail, which if not barred by 
deed or fine, cannot be devised. (1) 

62. What formalities of execution, 
are essential to a will of lands &c ? 
4A. Two witnesses are necessary to 
prove a will of lands &c. but itis not 
necessary the witnesses should be 


(1) There is a provision in the act rela- 
tive to intestates, that if a person after will 
made marries, or has a child or children not 
provided for in the will, and die leaving a 
widow or child or children, or either a widow 
or child, although such child or children be 
born after the death of the father, such per- 
son, so far as respects such widow and chil- 
dren, shall be deeined intestate, and they 


or that there be subscribing witnes- 
ses to a will; nor that the proof of 
the will should be by the subscribing 
witnesses, if there be any 3 nor thaj 
the will should be sealed or signed 
by the testator if written by himself, 
or drawn by his instructions; bu 
the hand writing of the testator, oy 
the special instructions &c. are to be 
proved by 2 witnesses, or equivalent 
to two witnesses. (2) 

65. What formalities are required, 
in the revocation of wills of land 2 
4. ‘The same formalities as in ma- 
king the will where the revocation is 
in writing; but there are implied re. 
vocations, such as, a subsequent will 
different from the first, an after deed 
in fee, a lease to the same devisee to 
commence after testator’s death, de- 
stroying the will, and other disposi- 
tions of the same estate, inconsist- 
ent with the will &c. (3) 

64. Are the provisions of the 29 
C. ii. c. 3. adopted in regard to the 
execution of wills of land &c 2 
4. They are not. 

65. Before what court, or officer, 
are wills of lands and personalty, 
exhibited for proof: does the proof in 
the probate court, affect the right of 
the heir to question its execution at 
law as to land ? 


(2) The words of the act of 1705 are, “ All 
wills in writing whereby any lands &c. shall be 
devised, being proved by two or more credible 
witnesses, upon their solemn affirmation, ot 
other degal proof &c. shall be good and avail- 
able for granting &c. the said lands &c. as 
well as the goods &c. bequeathed.” 

(3) The-proof of wills of lands in Penn. dif- 
fers in nothing from wills of chattels by the 
laws of England: wat isto be proved or how 
by the 2 witnesses, is not prescribed; all the 
act requires is, that there be at least two wit- 
ness€s, toprove the writing to be a testamen- 
tary act, made by the testator, and this 1s ne- 
cessary by the general law, in regard to dil 





take, as if he had so died, 


testaments of personal estate. Ed. 
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A. Before the register of wills in each 
county. (1) It does not affect the 
right of the devisee or heir, even 
after a determination on a feigned 
issue, to question the sentence at law; 
it is only, prima facie evidence. 

It is the fact of execution or the 
sanity of testator, which forms the 
proper subject of an issue, to be di- 
rected to the common pleas; when 
the question is upon the legality of 
the execution, the register’s court is 


_ the proper tribunal to decide. 


66. Is the execution proved by the 
witnesses, or oath of the executors, 


- or both, in the first instance 2 


4. By witnesses, or other proper 
evidence, and not by the executors in 
any Case. 

67. In what office is the will and 
inventory registered: are office co- 
pies evidence ? 

4. In the office of register of wills 
for the county : oifice copies are evi- 
dence. 

68. What formalities are required, 
to wills of chattels ? 

4. The same formalities, as in exe- 
cuting wills of lands. 

69. Are any number of subscribing 
witnesses, or the signature or seal of 
the testator, required ; or is a will of 
personals provable by the rules of 


- the common law &c 2 


4. There must be two witnesses (or 
what is equivalent,) to prove every 
written will of lands or personalty. 
The name of the testator to the will, 
(where not made by instructions) 
must be proved by 2 witnesses, but 
a seal is not required. 


(1) If a caveat or objections are made, 
then before the register’s court; or if no ca- 
veat or objection, and the register proves or re- 
jects the probate, an appeal lies to the regis- 
ter’s court within 2 years. 

If the party requests it, the register’s court 
Toust direct an issue, to be tried in the com. 
Pleas, 
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A nuncupative (or verbal) will, 
where the value of the estate be- 
queathed exceeds 301. is not good, 
unless proved by two witnesses who 
were present at the making, and were 
desired by the testator to witness. 
that such was his will ; nor waless it 
be made in his last sickness, in his 
own house, or where he has been re- 
siding for the space of 10 days pre- 
viously, unless he was surprised by 
sickness abroad, and dies before his 
return. ‘This is all by act of assem- 
bly. (1) 

70. May executors, or adminis- 
trators having letters in another 
state, sue in your state 2 
4. ‘They may ; so also in the circuit 
court of the U.S, but this is allowed 
under the terms of the act, of 1705. 

71. If not, what is to be done to 
enable them to sue ? 

A. See preceding answer. 

72. Are exemplifications of wills 
and testaments, by the proper ofli- 
cer in other states, evidence in your 
courts &e ? 

4. Vhe exemplifications, are evi- 
dence. 

73. How are foreign wills and. 
testaments proved in your state, &c? 
4. By act of assembly, all wills of 


(1) And such nuncupative will or testa- 
mentary words, or the substance, must be 
committed to writing within 6 days after 
making, or is void after 6 months. 

No will in writing concerning personal 
estate or any part thereof, can be revoted or 
altered by words unless reduced to writing 
in the lifetime of the testator, and be read to 
the testator and allowed by him, and proved 
to be so done by 2 or more witnesses. 

But persons at sea, or in military service, 
may dispose of personal estate, as before the 
making the act. 

Where there is any undisposed residue of 
personal estate, it is distributed among the 
next of kin as upon an intestacy, and does 
not go to the ex’rs. per stat, 
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land or of personal estate, in or out 
of this state, or wherever made, 
proved by two or more credible wit- 
nesses, before such as have the power 
of taking probates, or granting let- 
ters of administration, and a copy of 
such will with the probate annexed, 
and the copies of all wills and pro- 
bates, under the publick seal of the 
court or officer granting the same, 
are evidence to prove the devise or 
bequest. 

A will of personal property, must 
be executed according to the law of 
the testator’s domicil, at the time of 
his death ; and if he dies intestate, be 
distributed according to the same 
law. 

Letters of administration grant- 
ed out of the U. States, are not suffi- 
cient authority on which to bring a 
suit in this state. 

The proof of Judgments are ac- 
cording to common law, and acts of 
congress. See Bioren’s edit. 2 vol. 
122, 3 vol. 621. 

The proof of deeds has been men- 
tioned in former answers. See Vos. 
13, 20, 25. 

The printed books, of all laws of 
other states, publick or private, are 
evidence, without authentication or 
proof. See 1 Dall. 458. 


No. VI. DESCENTS. 


74. How do inheritances in fee sim- 
ple descend upon intestacy, among 
lineal heirs ? 

75. How among collaterals ? 

76. How, in respect of the half 
blood : does the common law govern? 

77. Does the common law prevail 
on descents, in any cases, and what ? 
A. These 4 questions may be an- 
swered by the following synopsis of 
our several acts of assembly, on the 
subject of intestacy. 

I. If the intestate leaves children 





only, they take equally as tenants in 
common; if children and the issue 
of children, such issue represent their 
parents, and take equally among them 
what their parents would have taken 
if living. 

If the intestate leaves grand chil- 
dren only, they take equally as ten- 
ants in common; if grand children 
and the issue of grand children, such 
issue represent their parents as afore- 
said, and so on as to lineal descend- 
ants in the remotest degree. 

II. If the intestate leaves only 
brothers or sisters or both, they take 
equally as tenants in common ; if any 
be dead, their issue represent them, 
and take what the parent if living 
would have taken. 

III. If there be a father or mother 
and brothers or sisters, the father 
takes all during his life ; if no father, 
the mother all during her life, and 
after his or her death, the brothers 
and sisters and the issue of deceased 
brothers and sisters, take as they 
would have done, if the father or 
mother had not survived the intes- 
tate. 

IV. If there be no brothers or sis- 
ters or their representatives, the fa- 
ther if he be living takes the whole 


in fee, or in case he be dead and the F 
mother living, then she takes the F 
whole in fee; unless the estate came F 


to the intestate from the part of the 
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mother, in which case the father shall : 
not inherit; if from the part of the F 


father, then the mother shall not in- 


herit, but it shall be considered as if : 


the -intestate had survived such fa- 
ther or mother. 

V. If there be no lineal descend- 
ants, nor father, mother, sisters or 
brothers of the whole blood or their 
issue, then brothers and sisters of the 
half blood and their issue shall take 
in preference to more remote kindred 
of the whole blood ; wnless the estate 
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came to the intestate by descent, de- 
vise or gift of some of his ancestors, 
in which case all who are not of the 
blood of such ancestor are excluded. 

VI. Ifthere be no lineal descend- 
ants, nor father, nor mother, sis- 
ters or brothers of the whole or 
half blood, or issue of such broth- 
ers or sisters; the inheritance de- 
scends to and is divided among the 


next of kin of equal degree of or unto 


the intestate ; and if any of such kin- 


_ dred be dead, their issue represent 
them. 


VII. Posthumous children inherit 
in like manner, as if born in the life 
time of the father. 

VIII. If there be a widow, she 
takes if there be lineal descendants 
one third, if no lineal descendants 
one half of the estate during her life; 
and this not as dower at common 
law, but under the statute of distri- 
bution, and in lieu and satisfaction 
of such dower. 

IX. In all cases of descent, not 
particularly provided for by the sta- 
tutes, the common law is to govern; 
but this is not by statute provision, 
but by judicial decision. 

78. Is there any thing peculiar in 
your law of descents ? 

A. Nothing, but what is specified in 


_ the preceding answers. 


No. viz. DISTRIBUTION ON INTES- 


TACY, (OF PERSONALTY.) 


79. Upon intestacy, how is the 


_ surplusage of personal property dis- 
7 tributed 2 


80. How among collaterals ? 


| 4. The widow takes one third, if 


there be lineal descendants ; one half 
if there be not; the residue is distri- 
buted in like manner as real estate, 
éxcept that, in the case where the fa- 
ther or mother would take only an 
estate for Jife in the real property, 


33 ; 
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they take the personal absolutely ; 
and brothers and sisters of the half 
blood, take equally with the whole 
blood. 

81. Are the 22nd and 23rd Car. 

ii. C. 10, and 29 Car. ii. c. 30, called 
the Statutes of distribution &c. a- 
dopted ? 
A. Neither of those statutes are a- 
dopted. 
No. VIII. ENTAILS, DOWER, CUR- 

TESY, &C. 


82. May entails be created, as 
under the Stat. de donis—and with 
the same incidents, in respect of be- 
ing barred; dower; curtesy ; waste 
&c ? 

4. They may. 

83. Are entails abolished; con- 

verted into fees ; or otherwise modi- 
fied &c ? 
4. Entails exist. They may be con- 
verted into fees however by a simple 
deed of conveyance by the tenant in 
tail, expressly declaring therein his 
intention of barring the entail, legal- 
ly acknowledging the deed, and hav- 
ing it on motion in open court, enter- 
ed on the records of the supreme 
court, or on the records of the com- 
mon pleas for the county in which the 
lands lie ; and also recording it with- 
in 6 months next after the execution, 
in the county where the lands lie. 
(See No. 3. ante.) 

They are also barred by fine and 
recovery. 

84. How barred by the tenant ? 
A. Answered in No. 83. 

85. Is the widow entitled to dow- 
er; and the husband to curtesy ; as 
by the common law ? 

A. The widow is entitled to dower 
of an estate tail. 

Tenancy by the curtesy, is as at 
common law. 

Dower is barred of lands sold un- 
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der execution, before or after the 
husband’s death; so also of lands 
mortgaged by the husband alone, and 
sold by executors with consent of 
mortgagee, to pay debts under a 
power in the will. ( See ante, Wo.17.) 


No. 1X. LIMITATION OF SUITS. 


86. What length of adverse pos- 
session of lands is a bar &c ? 

A. Twenty-one years, after the title 
first descended or accrued. 

87. What savings &c ? 

A. A saving to all persons within 21 
years of age, covert, of unsound mind, 
or imprisoned, at the time the right 
first accrued; so as they or their 
heirs make entry, or bring their ac- 
tion within 10 years neat after the 
disability removed. (1) 

88. Is there a saving in favour of 
foreigners or citizens of other states? 
A. None in favour of foreigners, per- 
sons beyond sea, or citizens of other 
states, merely on such account. 

89. Are the general principles of 
English law, on the bar of these sta- 
tutes, adopted in your state ? 

4. They are. 

90. Is there any thing peculiar in 
your state on this head ? 
4. Nothing. 

91. What length of time bars re- 
covery &c. in personal actions 2 
A. Against specialties there is no 
length of time, but the principles of 
the common law as to 20 years or 
more, affording a presumption of 
payment, are adopted. 

In actions on the case; and upon 


(1) There is a provision also, that if the 
person within the 10 years, dies under any 
of those disabilities, the heir shall have the 
same benefit that such person might have 
had, by living till the disability was removed. 
Also, if any abatement of the action takes 


account (other than such as concer, 
the trade of merchandise betwee) 
merchant and merchant) trespay 
q. c. freg ; detinue ; trover ; replevin; 
debt on any contract without spe. 
cialty, or for arrearages of rent; 
within 6 years next after the cause ¢ 
action accrued: actions of trespas;, 
of assault, menace, battery, wounding, 
imprisonment, or any of them ; withiy 
2 years: and actions on the case fy 
words, within 1 year next after th 
cause of such action accrued, 
words spoken &c. 

92. What savings ? 

93. Are there any in favour of ¢i 

tizens of other states, or foreig 
ers ? 
4. Persons within 21 years of age 
covert, non compos mentis, or impri: 
soned when the cause of action ac 
crues, may bring their suits withiy 
the time of the preceding limitations 
after disability removed. (1) 























No. x. TAXES. 


94. May lands be sold for the pay: 
ment of taxes: has an absentee an; 
privilege 2 Q 
A. Unseated lands may. Absentee} 
from the state have no privilege. F_ 

95. Before a sale, is notice to bef 
given &¢ ? 4 
A. Notice is tobe regularly givenolf — 
the property taxed, the amount, andy ~ 
time and place of sale. 

96. What officer is to give this no- 
tice ? | 
4. The county Treasurer. 

97. In what manner &c. ‘ 
A. Siaty days notice of the time and} 44. 
place of sale, the township where the | hi 
land is situate, number of acres,| ~ \ 








(1) One year is allowed after reversal on 
error, or arrest of judgment after verdict, for | 
the party or his representatives to renew the | ~ 





place, 3 years are allowed to renew it, 


action. 
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names of warrantees or owners, and 
he sums due on each tract, must be 
iven at least 4 times in one daily 
newspaper in Philadelphia, and in 
ne newspaper in or nearest to the 
ounty where the lands lie. But the 
mission to advertise in this way, 
oes not invalidate the sale. 
98. If a sale takes place, is the 
eed absolute ? 
q. There is a right of redemption, 
Feserved to the owner. 
> 99. If not, what time is allowed to 
deem, and on what terms : at what 


lace or office, are the sales entered 2 


. The right of redemption remains 
n the owner for 5 years, when the 
ounty becomes the purchaser, and 
ut for 2 years, where individuals 
re the purchasers, saving to owners 
ho are orphans or insane and with- 
the United States, the right to re- 
over the lands, 2 years after their 
isability is removed. ‘The county be- 
omes the purchaser, where the lands 
lo not bring the amount of the taxes. 
100. Do lands on which taxes are 
hot paid, in any case vest in the state: 
nd then how and in what time to be 
redeemed ? 
. The lands do not vest in the state; 
nd where the county becomes the 


| purchaser, the county may after the 


ight of redemption expires, sell by 
ublick sale, which second sale then 


becomes absolute. 


101. What oflicer in any county, 


 bughta non-resident desirous of keep- 
ing his taxes paid, correspond with 
tor that purpose: or what is most 
- prudent for him to do ? 

+2. The county treasurer; desiring 


Thin to state the amount of taxes, on 


ywhat tracts, and the exact situation 


” Fin Which the lands stand, he will give 


very information on furnishing him 


r With a description of the tract, and 
y the names of the warrantee and the 
ywner. He may beaddressed by his 
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official title, if his name be not 
known. 

The following is a summary of the 
laws relating to taxes, on which the 
foregoing answers are predicated. 

Certain commissioners are chosen in 


each county, to assess the taxes on 
unseated lands, for county rates and 


levies annually. 

After 12 months from the time of 
assessment, they are to issue a war- 
rant under their hands and seals of 
office to the treasurer of the county, 
commanding him to make sale agree- 
ably to law, of the whole or such 
parts of the tracts taxed, as is sufti- 
cient to pay the tax due and costs &c. 

An act passed Mar. 13 1815, pre- 
scribes the mode of proceeding by 
the treasurer. 

By this act, he is directed on the 
2d monday in June 1816 and at the 
expiration of every 2 years thereaf- 
ter, to make publick sale of the whole 
or so much of any unseated lands 
taxed in the proper county, a8 will 
pay the arrearages of the taxes, any 
part of which shall then have remain- 
ed due and unpaid for the space of 
1 year before, and the costs &c. and 
make a deed therefor &c. 

It is made his duty to give at least 
60 days notice, in the manner spe- 
cified in answer to No. 97. 

The owner paying to the treasurer 
the amount of the tax for which the 
lands sold and the cost, together with 
25 per cent additional thereon (or 
tendering the same and it being re- 
fused,) at any time within 2 years 
from the sale, or having paid the tax 
previous to the sale, is entitled to re- 
cover the same by due course of law 5 
but in no other case and on no other 
plea can an action be sustained, and 
no alleged irregularity in the assess- 
ment, or in the process or otherwise, 
is to affect the title of the purchaser. 

But where owners at the time of 
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gale are orphans, or insane and re- 
siding within the U. S. 2 years after 
the disability removed is allowed 
them or their representatives, to 
bring the suit or action for recovery 
of the lands; but in such case, the 
value of the improvements made on 
the land after sale, shall be assessed 
by the jury trying the action, and be 
paid by the person recovering, before 


he or she shall obtain possession of 


the lands so recovered. (1) 

Where the sum bid, is not equal 
to the whole of the tax and cost for 
which the tract was advertised, the 
commissioners of the county or one 
of them is to bid it off, and a deed 
is to be made to them and their suc- 
cessors by the treasurer, for the use 
of the county ; all which sales shall 
be entered by the commissioners in 
a book: these tracts so conveyed to 
the commissioners, are not after- 
wards for 5 years and while they 
belong to the county, to be charged 
in the duplicate of the collector, but 
for 5 years next following the sale, 
the commissioners in the same book, 
are to charge the tract with reasona- 
ble county and road tax, not exceed- 
ing 6 dollars for every 100 acres. 

The right of redemption remains 
in the owner in this case 5 years after 
sale, on paying the county treasurer 
all the taxes and costs due at the sale 
and interest therefor, and also the 
several subsequent taxes and costs, 
and the interest on the several taxes 
from the times they ought to have 
been paid ; on the production of the 
treasurer’s receipt, the commission- 
ers are to re-convey on the back of 
the treasurers deed. 

If the owner does not redeem in 
this case within the 5 years, the com- 
missioners are to sell the lands and 

(I) Doubtless also, they must pay or ten- 


der the tax cost and percentage, although the 
Proviso is not in terms to that effect. 





make an absolute deed to the pur. 
chaser; but no tract to be sold for 
less than the amount of tax, cost, and 
interest due. 

There is a provision also, by 
which the treasurer may receive the 
tax in advance of the owner, for any 
term not exceeding 6 years, by way 
of composition with the owner. 

These points have been ruled iy 
ejectments, for lands purchased oy 
sales for taxes. 

1. To vest a title in the purchaser 
of lands sold for taxes, an exact and 
minute adherence to the directions of 
the laws is necessary. It must ap- 
pear that every direction and requi- 
site of the law has been punctually 
complied with, else the purchaser 
has no title. 2 Yeates 100, 312. 

2. And a variance, between the 
advertisement of lands sold for taxes, 
the assessment and the deed, is fatal 
to the title of the purchaser. Ibid 330. 
3 Yeates 284. 

3. If the commissioners deed is 
under their common seal, it is void. 
2 Yeates 330. 

4. In an action of ejectment, 
brought by the owners of lands sold 
for taxes against the purchaser, the 
purchaser is to be allowed for the 
improvements he has made on the 
lands in all cases, as well where the 
lands were owned by minors or per- 
sons insane, as others. 1 Sergt. and 
Raw. 38. 

[It was probably to counteract 
these decisions made on common law 
principles, that the law of 1815 pro- 
vided, that the treasurers deed should 
be conclusive, except in the two cases 
mentioned in the act. 


No. XI. MISCELLANEOUS. 
BAIL, &C. 


102. May debtors pendente lite, be 
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restrained from alienating &c. Is 
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the debtor liable to be holden to 
bail, &c? 

A. Before judgment, there is no re- 
straint upon the alienation of real 
property ; nor of personal property 
before execution, if the alienation be 
bona fide. 

Such alienations are governed by 
the stat. 13 & 27 Eliz. 

The common law governs gene- 
rally in case of bail, subject to certain 
modifications, one of which is, that 
after judgment, bail may be entered 
for a stay of execution for a limited 
time, which bail cannot surrender 
or be relieved in any other way, than 
by actual payment of the debt. (See 
ante 42.) 


LETTERS OF ATTORNEY. 


103. Is there any provision for the 
proof &c. of letters of Attorney, made 
in other states or foreign parts, for 
the conveyance of lands &c. in your 
state 2 
4. All letters of attorney made out 
of the state, all and every bonds, 
specialties, letters of attorney and 
other powers in writing, being pro- 
ved by two or more of the witnesses, 
or acknowledged by the principal, (1) 
before the mayor or chief magistrate 
or officer of the city, town, or place 
where made, and certified under the 
common or publick seal of that city, 
town or place, whether relating to 
lands or chattels, are by act of as- 
sembly made evidence, as if proved 
by the witnesses present in court. 


ALIENS. 


104. Do aliens stand on the foot- 


(1) The act does not make the achnow- 
ledgment of the party in such other place, be- 
fore such officer and so certified, evidence ; 
but it is decided to be so, in 1817, in the 
Circuit court of U. S. pr. Washington & Peters, 
Millegan’s lessee v. Dixon, 


ing of the common law, in respect of 
taking by descent, or purchase: may 
they in any case hold real estate, 
as in mortgage ? 

A. Aliens (not being the subjects of 
an enemy power,) may purchase 
lands within the state to any amount 
not exceeding five thousand acres, 
as fully to all intents and purposes 
as citizens; and they are capable of 
taking lands by devise or descent to 
any amount; and of disposing of 
them, in the same manner as citizens 
can do. 

So all purchases by emigrants re- 
sident in the commonwealth, previ- 
ous to declaring their intention to 
become citizens of the U.S. and who 
have since been naturalized accord- 
ing to the laws of the U. S. are valid; 
and sales made by alien purchasers 
are valid, and lands held or purcha- 
sed by aliens, are confirmed to their 
heirs. (2) 


ADMINISTRATION. GUARDIANSHIP. 


105. Is the right of administration 
regulated as in England by the 31 
Edw. iii. c. 11. and 21 H. viii. c. 5. 
or by local acts ? 

A. Both of these statutes, so far as 
they relate to the granting of admin- 
istration, are in force in Penn. 

106. May guardians be appoint- : 
ed by will: does the common law 
regulate &c ? 

4. They may; and where none are 

so appointed, the orphan’s court has 

the power, (Subject to certain re- 

strictions principally relating to mo- 

ral character and religious persua- 
' * 


(2) The act making those wise and politick 
provisions, was passed Mar. 24th 1818. It 
is a matter of surprise, that any state should 
still keep in existence, the common law on this 
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sion,) of appointing guardians to 
children under the age of 14 years ; 
after that age, the minor may choose 
his own guardian. 

In the appointment of a guardian. 
the court may at their discretion 
order security to be given by him; 
and for that purpose always require 
an affirmation or oath of the amount 
of personal estate that may go into 
his hands. 


PAYMENT OF DEBTS BY EXECU- 
TORS AND ADMINISTRATORS. 


gard to the order of paying debts by 
ex’rs and adm’rs, in force &c 2 

4. The order of paying debts by ex- 
ecutors and administrators is regu- 
lated by act of assembly, and is as 
follows (so far as there are assets, ) 
viz. ist physick, funeral expenses and 
servants wages ; 2d rents not exceed- 
ing one year; 3d judgments; 4th re- 
eognisances; 5th bonds and specialties; 
6th all other debts without regard to 
their degree, except debts due the 
commonwealth, which are to be last 
paid. (1) 


108. May ex’rs and adm’rs give a | 


preference by confessing judgments; 
Are lands sold on judgment against 
cx’rs or adm’rs ? 

4. Lands are assets for the payment 


* 
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in which they stand, at the time of 
the testator or intestates death ; that 
is, a debt existing at the time of the 
decedents death, must rank as it then 
stood, and obtains no preference, by 
being afterwards prosecuted to a 
judgment &c. 

Debts of every degree, become a 
lien on the decedents real estate at 
his death, for the term of seven years 
thereafter, although they were not 
so before. ( See preceding answer 55 
and note, also 107.) 





JOINT-TENANCY. 
107. Is the law of England, in re- | 


109. Is Joint-tenancy in land, as 
at common law, &c ? 
4. There is no survivorship between 
joint tenants, but the estate or thing 
so holden upon the death of any joint 
tenant, is to be considered as if such 
joint tenants had been tenants in 
common, except, that nothing in the 
act is to affect trust estates. 


SEALS. 








of debts, and may be taken in execu- 
tion and sold, on a judgment against | 
executors or administrators. 

They cannot give a preference, by 
confessing judgment. 

All debts are to be paid in the order 


(1) If the estate is not sufficient to pay ail 
the debtiby specialty or simple contract, 
then the creditors are paid pro rata, first pay- 
ing the bonds and specialties aforesaid. The 
act prescribes the way and manner of ascer- 
taining a deficiency of estate, and for the sale 





of real estate for payment of debts. 


110. Is the common law, in regard 
to the effect of instruments sealed, 
and not under seal, in force 2 
4. The common law is in force. 

111. Is ascroll &c. equivalent to 
wax &c 2 
4. An ink scroll, or printed seal, is 
a legal seal to every instrument. 
(See 1. Sergt. & Rawle. 72.) 


BASTARDS. 


112. Are bastards subject to com- 
mon law disabilities ? 
A. They are. 

113. Are antinuptial children, le- 
gitimated by marriage of the pa- 
rents ? 


| 4. They are not. 
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ALLUVION.- 


114. Does the common law in re- 
spect of alluvion prevail ? 
A. In respect of alluvions, the com- 
mon law is the general rule, subject 
to such modifications as the customs 
and practice of our state have intro- 
duce, e. g. the owner of the opposite 
shore, would have no right to an isl- 
and arising in the river, it belongs 
to the state. 


FISHERIES. 


115. Is the owner of lands bor- 

dering on a river where the tide 
flows and reflows, &c. entitled to se- 
veral fishery in front of his land ? 
4. The owner of lands, has no ex- 
clusive right to fish in the rivers of 
the state immediately in front of his 
lands, whether the tide flows and re- 
flows or not. i 

116. Is this so by statute, or u- 

sage ? 
4. This is not so by statute, but be- 
cause of the custom of the country 
modifying the principles of the com- 
mon law. There are a number of 
statutes regulating the fisheries in | 
all the rivers. There is no right of 
piscary by usage. 


FRAUDULENT CONVEYANCES. 


117. Are the 15. and 27. E. against 
lraudulent conveyances in force in | 
your state: or similar acts 2 
4. The stat. 13. Eliz.is in force, and 
s0 is the stat. 27 Eliz, with the ex- 
ception of the sections, from the 7th 
fo the 12th. inclusive. 

There is no act of assembly, a- 
gainst fraudulent conveyances. 


STATUTE OF FRAUDS. 


118. Is the 29. Car. ii. c. 3. (called | 
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the stat. of frauds, ) or similar provi- 
sions, adopted in your state ? 

A. The statute of frauds is not in 
force. But there is an act of assem- 
bly passed 1772, which embraces the 
three first sections, and the 14th, 
15th, 16th, and 25th sections of that 
statute. 


USES. 


119. Is 27. H. viii. called the Stat, 
of uses, (or similar provisions) in 
force ? 

4. The first ten sections of 27. Hen. 
viii. (stat. of uses, )are in force. 

120. Is the English law of uses 
and trusts, in force ? 
4° Asa general rule, it is, 


BARON AND FEME. 


121. Is the common law of baron 

and feme adopted: does the wife's 
chattels vest in the baron ? 
4. The common law doctrine is in 
force; the wife’s chattels real and 
personal when reduced to possession, 
are vested in the husband. 

No female whatever can be arrest- 
ed or imprisoned for any debt, in 
Pennsylvania. 

The husband is entitled to admn. 
on the effects of a deceased wife, and 
to recover and enjoy them to his own 
use. 

USURY. INTEREST. 

122. What is the rate of interest ? 
4. No more than 6 per cent. per an- 
num, is to be taken on any bonds or 
contracts, upon a loan of money or 
other commodities. 

123. What provisions against usu- 
ry? 

A. Upon conviction ‘which means on 
indictment,) the defendant forfeits 
the money and other things lent, half 
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to the governor for the support of 
government, and the other half to 
the person who sues. 


BOOK ACCOUNTS. 


124. Are book accounts evidence 
in your state: for what things fur- 
nished &c 2 


4. Original books of entries are evi- 
dence only of goods sold and delivered, 
and work and labour done. 

If the entry is made by a clerk, it 
must be proved by him; or if dead 
or out of the power of the court, 
there must be proof of his hand wri- 
ting; if made by the plaintiff, the 
plaintiff’s own oath is evidence of the 
entry; the books must be original 
books of entries. 

Books are only prima facie evi- 
dence, their truth and the prices 
charged &c, are all open to counter 
evidence. 

125. Is interest recoverable on 

book debt ? 
A. In Pennsylvania, interest is re- 
coverable on goods sold and deliv- 
ered; and on all open accounts 
where, by the usual course of deal- 
ing or by express agreement, a time 
is fixed for payment ; on money lent 
and advanced ; on arrears of rent, 
(unless the landlord reverts to the 
land itself or distrains,) and gener- 
ally wherever one person detains the 
money of another, against his con- 
sent. 

Guardians, executors and admin- 
istrators, are also liable to pay inter- 
est on all surplus monies in their 
hands, after their accounts are or 
ought to be settled. And perhaps it 
would now be determined (though it 
was formerly held otherwise,) that 
trustees would be governed by the 
Same rule. 


BILLS OF EXCHANGE AND PROMISs0. 
RY NOTES. 


126. Are foreign and inland bills 
of exchange and promissory notes 
negotiable ; and generally governed 
by the law of England ? 

A. They are, and the law merchant 
governs, where the note or bill is ne. 
gotiable ; but see Nos. 135, 6. post. 

127. Must demand be made by the 

holder, and notice of non-acceptance 
or non-payment be given to the draw- 
er or endorser, by the rules adopted 
in the English law, to entitle him to 
recover ? 
4. The law as it is in England, al. 
together prevails in these respects 
in case of bills and notes, not within 
the eaceptions to be found in answ. 
to Nos. 135, 6 post. and the notes. 

128. Is a protest for non-accep- 
tance or non-payment necessary, on 
inland bills and promissory notes ? 
4. The law, as to protest of foreign 
and inland bills of exchange and 
promissory notes, is precisely as in 
England, except, that where a pro- 
test is made on an inland bill ora 
promissory note, the protest certified 
under the hand and office seal of the 
notary, is prima facie evidence of the 
facts contained therein, liable to be 
contradicted by other evidence. 
This exception is by statute. 

129. Is there any peculiar practice 
in your state, on this subject ? 

4. The preceding provision as to 
the protest being evidence of facts 
contained therein ; and see post 135, 6. 
It is the constant practice, to pro- 
test promissory notes. 

By statute, damages are given to 
payees on bills of exchange returned 
unpaid with a legal protest, against 
drawers or endorsers as follows; 
if drawn on any one of the United 
States or territories, (except Louisi- 
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ana | five per cent. upon the principal 5) 
on Louisiana or any other place in 
North America or its islands, (except 
the north west coast of America, and 
Mexico, or any of the West India 
or Bahama islands,) 10 per cent ; on 
Madeira, the Canaries, Azores, Cape 
deverd isles, Spanish main or Mexico, 
15 per cent ; on Europe or its Islands, 
20 per cent; on any other part of the 
world, 25 per cent. 

These damages, to be over and a- 
hove the principal sum, charges of 


| protests and interest on the princi- 


pal; damages and charges of protest 
to accrue, from the time at which 
notice shall have been given. 

130. What damages are recovera- 
ble, upon the protest of foreign bills 
of exchange ? 

4. This is answered in the forego- 


ing. 
DIVORCE. 


131. Are Divorces, a_ vinculis 
granted in your state &c ? 
4A. They are, for impotency at the 
time of the marriage ; a former mar- 
riage subsisting; adultery; wilful 
and malicious desertion and absence 


) for 2 years from the habitation of the 


other party, without reasonable cause; 
and where the husband by cruel and 


_ barbarous treatment has endangered 
_ his wife’s life, or offered such indig- 
_ nities to her person, as to render her 
_ condition intolerable and life burden- 


some, and thereby forced her to with- 


| draw from his house and family ; in 
_ very such case, the injured and in- 


hocent party may obtain a divorce 

from the bond of matrimony. 

_The application is by petition or 

libel and subpoena, before the court 

of common pleas of the proper county. 
if any fact is desired by either 

party to be tried by jury, an issue is 


to be directed &c. 
54 
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In suits of divorce for the cause of 
adultery, proof that the plaintiff has 
been guilty of the like crime, or ad- 
mitted the defendant to conjugal so- 
ciety or embraces, after knowledge 
of the fact; or where the husband be- 
ing plaintiff, has allowed the wife’s 
prostitutions or received hire for 
them, or exposed his wife to lewd 
company, bars relief. 

The parties may marry again, ex- 
cept, that the guilty party shall not 
marry the person with whom the 
crime was committed, during the life 
of the former wife or husband. 

The children of the wife during 
coverture, are not rendered illegiti- 
mate on divorce. 

Where either husband or wife has 
married again, upon any false ru- 
mour of the death of the other in ap- 
pearance well founded (when the 
other has been absent 2 years,) it is 
in the election of the party at his or 
her return, to have his or her former 
husband or wife restored, or to have 
his or her own marriage dissolved 
and the last marriage to stand good; 
in which case the court is to decree 
accordingly: but the suit for this 
purpose, must be within 6 months 
after return. 

The libellant, must be a citizen of 
the state, and have been resident 
there one year before the suit. 

A woman divorced, and after- 
wards cohabiting with the adulterer, 
is rendered incapable to alienate her 
real estate, but on her death it is to 
descend as if she had died intestate. 

The court may award costs to the 
prevailing party, or that each pay 
his or her own costs. 

An appeal lies, to the sup. court of 
the proper district, after final sen- 
tence. 

Where the husband either mali- 
ciously abandons his family, or turns 
his wife out of doors, or by cruel 
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treatment endangers her life, or of- 
fers indignities &c. to her person, 
thereby forcing her to withdraw 
from his house ; the court of common 
pleas may, on suit in manner afore- 
said, divorce from bed and board and 
decree alimony, not exceeding the + 
of the husband’s income from his 
estate or occupation; this to continue 
until reconciliation, or the husband 
by his petition offers to receive her 
back and to treat her as he ought to 
do &c. and the court sees proper so 
to decree &c. 


ATTACHMENTS. 


132. Do foreign and domestick at- 
tachments issue in your state, a- 
gainst absent, or foreign debtors ? 
A. Both attachments exist, regula- 
ted by acts of assembly. (1) 


LANDLORDS AND TENANTS. 


1334. Is, the law of landlord and 
antyein regard to distress for 
@avilar to the English law ? 

A. itis similar. The : acts of assem- 
bly being for the most part copied 
from the Stat.2 Wm. and M. and 11 
Geo. il. 






SET-OFF. 


134. Is the law ef set-off, similar 
to the English law, and that of other 
states 2 
4. It is more comprehensive than 
the English law, extending to deal- 


(1) Foreign attachments issue where the 
debtor is non resident; and the sum finally 
recovered against the garnishee to the amount 
of Pl’tf’s demand, goes to the creditor in at- 
taciment, and the garnishee is bound to dis- 
close on oath &c. 

Domestick attachments issue where the 
debtor absconds, and all creditor's claims be- 


ings upon bonds, bills, bargains, 
promises and accounts, the def’t set, 


count or bargain in evidence. 
CHOSES IN ACTION. 


135. Are choses in action assign. 
able: may the assignee sue in hj 
own name: is there any liability of 
the assignor over, unless stipulated) 





136. Is the common law in respec 
of choses in action, adopted ? 
4. By an act of assembly made iy 
1797, where promissory notes bea 
date in the city or county of Phila. 
delphia, and are made payable to the 
order of the payee for ** value in ac. 
count,” or for * value received”? and 
** without defalcation,” or © without 
set off ;” the holder is entitled to re. 
cover against the drawer or indorser 
the sum which, on the face of the note 
or by the indorsments thereon, ap. 
pears to be due; but the defendant 
may offset or defalk, so far as the 
plaintiff is justly indebted to him by 
bond, specialty or otherwise. (1) 
But the assignee of bonds and spe- 
cialties, and promissory notes not s 
dated and drawn, by the terms 
the act of 1715, takes them subject 
to all legal and equitable defalcations 
and demands of the obligor or pron- 
issor, against the obligee of the bond 
or specialty, or the original payee oi 
the note, at the time of assignment, 
or indorsment, and until the obligor 
or promissor has notice of the assign: 
ment or indorsment. (2) 


(1) Yet even if the holder receives a note 
drawn under the act of 1797, with notice that 
payments have been made on it, such pay: 
ments shall be allowed; and so in other c2- 
ses he may be liable even on a note under 
this act, to payments &c. not appearing 0” 
it. See 1 Serg. and Raw. 180. 

(2) But the obligor even in such case, bj 
his conduct may lose the benefit of discount: 





fore the trustees, are admitted pro rata, 


see L Binn, 433.——3 Yeat. 351. 


ting off any bond, bill, receipt ge. 
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A bill of exchange made payable 
without the words * or order” * or 
assigns,” or other words of negotia- 
bility, is not assignable over so as 
to enable the indorsee to sue in his 
own name; and the same law as to 
promissory notes. 

But ifthe original bill or note is 
negotiable on the face, it is sueable 
against the maker or drawer in the 
name of the holder, though the in- 
dorsment does not contain negotiable 
words. 

The liability of an assignor of a 
bond or chose in action on a general 
assignment, extends only to an in- 
plied covenant, that the assignee 
shall recover the money to his own 
use, but he is not liable over, unless 
in case of nonpayment it is so stipu- 
lated. 

By stat. (1715) bonds and special- 
ties and promissory notes, may be 
assigned by the party to whom made 
to another, and so foties quoties, and 
the holder may sue the obligor or 
drawer for the money mentioned 
therein, or such part as may have 
been due at the time of assignment, 
inhis own name; but all such as- 
signments of bonds and specialties, 
must be under hand and seal before 
two credible witnesses. 

In other respects, obligations and 
specialties so assigned, and promis- 
sory notes and all assignments of 
bonds and specialties in other form, 
and of all other choses in action, (ex- 
cept promissory notes drawn as a- 
foresaid, under the act of 1797) stand 
as between the parties, on the footing 
of the common law. (1) 


(1) It may be of some publick importance here, 
‘0 present a further view of the law of Penn. as 
indicated in the preceding text and notes. 

By act of assembly May 28, 1715. (after reciting 
in the preamble, that bonds and specialties, and 
notes in writing signed by the party whereby 
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LIFE ESTATES &Cc. 


137. Are tenants for life, years, &c. 
entitled to the same rights, and sub- 
ject to the same liabilities, as by 
the common and statute law of En- 
gland ? 

4. The same law here as in En- 
gland, generally. 


DECREES IN CHANCERY. 


138. How are decrees in equity 
executed &c ? 

4. ‘There is no court of chancery in 
Penn. see ante No. 33. 

After the expiration of a year an& 
day from the time a mortgage be- 
comes due, a scire facias issues a- 
gainst mortgagor, his heirs, ex’rs, 
or adm’rs. 

And any proper defence may be 
made on plea ; and when a judg- 
ment is obtained forthe amount due, 
a levari facias issues to sell the mort- 
gaged premises ; in which case the 
vendee holds discharged of the equi- 
ty of redemption. (See ante No. 53, 
note.) 

No kapse of time, or any thing 
but payment or sale, can discharge 
the lien of a mortgage ; but the law 
of presumption of payment from the. 
lapse of 20 years or more without 
demand &c, would undoubtedly ap- 
ply. 

INSOLVENT ESTATES. 

139. Incase the estate is insolvent, 
are creditors paid pro rata, &c 2 
4. In the order mentioned in Vos. 
107,8. 





other person, or his order or assigns any sum of 
money, are not by law assignable or indorsable 
over to any person, so as that the persons to whom 
the said bonds, specialties, note or notes is or are 
assigned or indorsed, may in their own names, by 
action at law recover the same,) it is enacted, 





such party is obliged or promises to pay to any | 


that all bonds, specialties and motes in writing, 
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PUBLICK OR PROPRIETARY LANDS. 


140. Are there any lands which 
belong to the State: how obtained 


_ by one desirous of purchasing: Is 


there any proprietary land, and how 
obtained ? 


A. There are but few vacant lands, 
The mode is by application to the 
land office ; but no application can 
be received, except for such lands as 
have been settled, grain raised, and 
persons residing thereon. 
Upon such application, a warrant 





made or to be made and signed by any person or 
persons, whereby such person or persons are 
obliged or doth promise to pay any other person 
or persons, his, her or their order or assigns any 
sum &c, may bythe person or persons to whom 
the same is or are made payable, le assigned, 
indorsed and made over to such person or per- 
sons as shall think fit to accept thereof; and 
that the person or persons to w/om such bonds, 
notes Ke. are assigned or indorsed, or their agents 
&c. ex’rs or assigns may at their pleasure again 
assign, indorse or make over the same, and so 
toties quoties ; and that, the persons to whom the 
same are so assigned or indorsed, may in their own 
names sue for the recovery of the monies menti- 
oned in the said bonds, notes Xc. or so much as 
shall appear to be due at the time of such assign- 
ment, in like manner as the persons to whom the 
same were made payable might have done. 

There is a section also in these words—* all 
assignments made of bonds and specialties, shall 
be under hand and seal before two or more cred- 
ible witnesses.” And another, that assignors af- 
ter assignment shall not have power to receive 
any of the debts or sums of money really due by 
the said bonds, specialties or notes. 

Asthis act did not {as the stat. of 3 and 4 Ann 
does,) give an action to the indorsce of a note 
against the zndorsers, but only enabled the assignee 
of indorsee in hisown name to sue the obligor 
of the bond or maker of the note, and then, only 
to recover what was due at the assignment or in- 
dorsement, in dike manner as the original odli- 
gee or payee might, it was provided by an act 
passed 1797 Feb. 27, that all notes in writing 
commonly called promissory notes, dearing date 
in the city or county of Philadelphia, whereby 
the maker or makers promise to pay to any per- 
son or persons, and to the order of the payee 
* for value in account,” or “for'value received,” 
andin the body of which the words * without 
defaleation,” or * without set off,” shall be inser - 
ted, shall be held by the indorsees discharged 
from any claim of defalcation or set off, by the 
drawer or indorsers thereof; and the indorsees 
shall be entitled to recover against the drawer and 
indorsers, such sums as on the fuce of said notes 
or by indorsements thereon, shall appear to be 
due, provided, that in every action brought by the 
holder of «note against the drawer or indorsers, 
the defendant may set off and defalk so far as the 





plaintiff shall be justly indebted to him in account, 
by bond, specialty, or otherwise. 

It will be perceived then that by the positive 
law ofof Penn. (the act of 1715) though it makes 
promissory notes, drawn to “ any person, his, her 
or their order or assigns,” assignable over from 
one to another, so far, as to enable the last holder 
to suein his own name the drawer or maker of 
the note, yet the drawer, is not thereby to lose 
any defence he had against the original payee at 
the dime of assignment; but the holder is to stand 
exactly in the place of the original payee, and 
can only recover in “ like manner”’ as he might 
recover. 

And it may also here be observed, that no 
action could be brought under the act of 1715, by 
indorsees against indorsers of promissory notes, 
but as between them, such indorsements were 
mere choses in action, and stood as at common 
law. 

In 1797, by the act above recited, the legisla- 
ture of Penn. gave to promissory notes dated at 
a certain place viz. in the city or county of Phil- 
ad. and made ina certain form (in substance 
an engagement that drawer would pay it to any 
holder according to its face without defalcation or 
set off,) allthe privileges which belong to prom- 
issory notes in England under the provisions of the 
stat. 3 & 4 Ann, (by which they are put exactly 
on the footing of inland bills of exchange) not sub- 
jecting the bona fide holder without notice to any 
condition or defence, but what arose from the 
face of the instrument; and giving an action to 
the holder against the previous indorsers for non- 
payment by the maker. 

It occurred to me on this view of the Penn. 
law of promissory notes, that it ought to be well 
understood on many accounts, by persons in other 
states andin Penn. who make notes, receive 
them, or who become the indorsee of notes, 
which must be sued upon in the courts of that 
state. 

With this impression, I suggested to a gentle- 
man of eminence at the Philad. bar, some ques- 
tions on this head; in order to ascertain if there 
had been any decisions there, upon the rights of 
holders suing in Penn. on negotiable notes made 
in other states, or in Penn. but negotiated in other 
states, where the holder in such other states 
might upon such notes, (not being dated at the 
city or county of Philad. and drawn in the form 
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is issued to survey, and on return of 
the survey a patent issues. (1) 

There are proprietary lands ari- 
sing out of the act of 1779, the pur- 
chase of which is by application to 
the agent of the proprietaries at Phil- 
adelphia ; the quantity is very small. 


(1) The price paid the state is $—— per 
acre. 





preseribed by the act of 1797) by the law of the 
place where the holder is, have recovered against 
the drawers and indorsers on the face of the in- 
strument, not subject to discount. 

Ialso so suggested to him another question, 
“ whether if in order to comply with the act of 
Penn. a note is dated in the city or county of 
Philad. though actually given on a contract and 
made in another state between the parties, the 
ptf. in a suit in Penn. would be limited to Penn. 
interest.” 

The subjoined is the substance of his reply. 

“Prior to the passage of our act of 27 Febru- 
ary 1797, promissory notes were, (and if not da- 
ted and drawn according to that act still are,) of 
a mixed description. As between the indorsee 
orholder and the drawer, they were and are in- 
dependent of that act, mere choses in action, and 
upon the same footing as bonds, except only as an 
action is given in the name of the indorsee or 
holder, by the act of 1715, against the drawer. 

“They were both assignable under that act 
(28 May 1715,) but made liable in the hands of 
even a bona fide holder for valuable considera- 
tion, to every offset and every equity subsisting 
between the original parties. 

“The Stat. of 3 and 4 Ann. ch. 9. was not held 
to extend to Penn. so far as it provided for the 
negouability of notes, as between indorsee and 
drawer, because our own statute provided for the 
case, nor as giving the quality of inland bills of 
exchange tothem between indorsee and drawer, 
for the act expressly provided that the drawer 
should be allowed to offset his demands &c. against 
the payee at the time of assignment. 

“ But as between the indorsee and prior 77- 
tlorsers, the English statute was held to extend. 
In a suit therefore by the indorsee against the 
drawer, after stating the case, we declared * that 
by virtue of the act of assembly he became liable ; 
if by an indorsee sgainst the indorser we decla- 
red “that by virtue of the statute he became 
liable.” See M‘Cullough vs. Houston, 1 Dall. 
441. 

“ The act of 1797, altered this as respects notes 
dated in the city or county of Philad. whereby 
indorsers and drawers are liable on the face of 
the note, as on inland bills of exchange ; but not 





(1821, 2.] PENNSYLVANIA. stare Law, AND REGULATIONS. 269 


ENGLISH LAW BOOKS. 


141. Are English law books, al- 
lowed to be read in your State 
courts : if so, under what limitation ? 
4. By act of assembly, no british ad- 
judged case made since the 4th of Ju- 





so dated &c. they stand in our courts as before ; 
viz. upon the express terms of the act of 1715, 
merely placing the holder in the shoes of the 
original payee at the time and until notice of as- 
signmeant. 

«‘ But we have a provision in the acts incorpora- 
ting the banks of T'enn. and Philad. which puts 
notes discounted in those banks on the footing of 
foreign bills of exchange ; and a similar provision 
exists in regard to the Farmer’s and Mechanick’s 
bank and all the new banks, not only in respect 
of discounted notes, but also to all notes deposited 
for collection ; of course, all such notes are negs- 
tiable, and not liable to offset, at least such is taken\ 
to be the legal effect of that provision. 

“As to the rate of interest, the general rule is, 
that the rate unless specified, is to be according to 
the law of the place not where dated, but where 
the debt is to be paid. 

“A note dated in Philad. would prima facie bear 
but 6 per cent, but if it were shown by evidence 
that this was done merely to meet the provision 
in our statute, and that it was actually executed 
in New Jersey and to be paid there, it would 
without question bear 7 per cent; in truth, inter- 
est when not made part of the contract, is only 
recovered as damages for detention, and is always 
a subject of inquiry, and the legal interest of mo- 
ney at the place of payment, is merely resorted 
to as a reasonable rule of damages. 

‘If anote were given by me residing in Philad. 
to you residing in N. Jersey for a given sum with 
lawful interest, or saying nothing of interest, for 
the purpose of being discounted in a N. Jersey 
bank, it would certainly bear 7 per cent after 
due, even if sued for in Pennsylvania. 

“‘If given by me to a Pennsylvanian, to be dis- 
counted in N. Jersey, [dont know what interest 
it would bear. 

* We have no particular law or custom, it would 
rest on general principles. 

“ But I dont apprehend it would be affected by 
the place where sued for, the same interest 
would be recoverable in both states, and accord- 
ing to the real fact as te what interest was in- 
tended, and this by way of damages for deten- 
tion, which are not controuled by the laws against 
usury. 

“In regard to negotiable notes made in other 





states, or made here and negotiated in other 
states, and not dated in the city or connty of 
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ly 1776, can be cited in our courts, 
unless it relates to maratime laws, 
or the law of nations. 


This last exception in the act, is con. 
sidered as comprehending the whole 
of the law merchant, (see ante No. 33.) 





Philad. but sued for in Penn. whether they would 
be liable to the equity between the original par- 
ties; this is more of a question ; we have no deci- 
sion or custom about it. 

“‘T suppose the case of a note negotiable in the 
state where itis made, and in the hands of a bona 
fide indorsee; still I think it would be liable if 
sned in our courts, to all the conditions between 
the original parties. 

«* By common law in every state, all notes are 
choses in action and so liable ; it is only by the 
statute ofthe place where the remedy is sought, 
that the indorsee can sue in his own name, and 
if by that same statute on which the action is foun- 
ded, , also, by the common law) the maker is enti- 
tledto offset, as he might against the payee, Ldont 
se: how it is to be avoided, or how the court can 
go by any other statute or law, but that which 





gives the action in the place where it is brought. 
Mr. * however is of a different opinion; 
he thinks the indorsee or holder in another state 
bona fide, would not be liable to the equity be- 
tween the original parties, though suing in our 
courts, and upon our statute of 1715. 

‘‘He admits that the assignee ofa dond made and 
assigned ‘in Penn. where bonds are assignable, 
could not sue in his own name in England or 
elsewhere where bonds are not assignable ; how 
then can the indorsee of a promissory note, un- 
lessunder the local act, and then upon terms of 
the act? 

‘©The point has never arisen that I know of in 
Penn. and if there be any doubt in it intrinsically, 
you had better not consider it as clear either way.” 





* A distinguished member of the Penn. har. 
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APPENDIX. 


ABRIDGMENT Of the Rules of the SupreME CouatT of Pennsylvaniu. 
ATTORNIES AND CoUNSELLORS. 
Terms of admission. 
1788, Jan. 


i, By regular clerkship with a practising attorney or gentleman of the law 
in the state 4 years, and 1 year’s practice in some of the county courts of 
com. pleas or 3 years clerkship and 2 years practice ; and examination by 2 
attornies or counsellors appointed by the court and their certificate that “ he 
is well grounded in the prrincifiles of the law and acquainted with practice ;” 
or 2 years study under the direction of some practising attorney or gentleman 
of the law after 21 years of age, and 2 years subsequent practice in a county 
court of com. pleas and certificate of examiners as aforesaid. 


2. From other states, and aliens : 2 years residence ‘of persons then inha- 
biting in other states,) preceding application; excefting those practising in 
N. Jersey, Delaware, or Maryland. No alien or foreigner until after 4 years 
residence: in all cases the applicant to take the oath of allegiance to the 
state. 


3. Wot to be special bail, without leave of court. 
4, Privilege to cease, after 1 year’s non-attendancc in courts. 
AFFIDAVIT OF DEFENCE. 
1795, Sep. 


5. Judgment in all actions to be confessed by the defendant’s attorney, at 
the 3d court, with stay of execution for 60 days from the first day of the term 
if instituted in Sef. term of any year ; if in Decemder term, then with stay &c. 
30 days from the first day of the 3d term, (Sept.) following ; if in Marcé, then 


judgment to be confessed at September term following, with stay of execution™ 


60 days from Ist day of term; unless affidavit is made by or for defendant, 
“that to the best of his knowledge and belief, there is a just defence in whole 
or part in the same cause.” 


If defence is to part only, defendant’s attorney shall confess judgment fox 
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so much as is acknowledged to be due, if plaintiffs attorney will accept the 
same in full satisfaction of his demand.” (1) 


AGREEMENT TO ENTEK ACTION. 
1806, Mar. 


6. Wo cause to be entered by agreement on the docket of a preceding 
term, unless agreement signed before the last return day of the term to which 
the same is intended to be brought. 


ATTACHMENT IN REM. 
1788, Jan. 


7. Common informers, to enter into stipulation or recognizance at suing 
out attachment ; and so likewise claimants of goods &c. seized or attached on 
any act of assembly at filing claim, to secure costs and damages that may ac- 
crue by reason of the claim on condemnation. Excepting from this rule per- 
sons who seize by virtue of office. 


BAIL. 


8. Wot to be tendered or put in until hab. corpus returned, and then tobe 
duly taken and filed with the had. corp. 


9. On return of hab. corp. rule may be for good bail in 6 weeks from Ist 
day of the term, or procedendo to issue. 


10. Commissioners of bail to take a recognizance or bail piece, in their re- 
spective counties, in following or like form. 


“ County 3s. 
“ A. B.is delivered on bail upon a cefi corpus (or upon 
“an habeas corfius ) to C. D. of the township of Eastown in 
“the county of Chester, yeoman, and E. F. of Marlborough 
“ township in the same county, blacksmith. 


at the suit of G, H. 
“J. K. attorney for the defendant. 


“ Taken and acknowledged the 
“12th day of April, 1787, de dene 
“ esse; before me 

“ L. M. commissioner of bail for 
said county.” 


ind at the taking the recognizance shall express the conditions to the bail 
as follows: 


(1) This practice is founded on an agreement of the bar and generally signed by them, § 
Sep. 11, 1795, which has uniformly been enforced by the ¢ourt since. ) 
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“ You do jointly and severally undertake, that if the defendant A. B. shall 
«* be condemned in this action at the suit of the plaintiff G. H. he shall satisfy 
«the costs and condemnation, or render himself into the custody of the sheriff 
« of the county of Chester; or you will pay the costs and condemnation for 
« him.” 


If on a writ of error, as follows : 


“ You severally acknowledge to owe (the plaintiff in the action below) the 
“ sum of (double the sum recovered) upon condition that A B prose- 
« cute his writ of error with effect ; and if judgment be affirmed, shall satisty 
“and pay the debt, damages, and costs recovered, together with such costs 
« as shall be awarded by occasion of the delay of execution; or else you will 
« do it for him.” 





ll. Recognizances taken within 100 miles of Philad. to be returned to the 
prothonotary’s office in 30 days, and above 100 miles in 60 days after caption; 
or be considered as no bail, and the party may proceed on the bail bond; no 
plea to be allowed to the original action, unless costs of suit on the bond be 
paid by defendant, and he plead as of the time when bail should have been 
entered. ) 


12. Commissioners of bail to keep a book, and enter the names of plaintiffs 
and defendants, and of the bail ; time of taking, and the name of the person by 
whom the bail is transmitted. 


13. Exception to bail may be within 20 days after recognizance or bail 
piece transmitted, and notice to plaintiffs attorney of the taking thereof ; and 
then defendant must put in better bail, or the cognizors must justify in open 
court, either by affidavit taken before the commissioner who took the bail, or 
by oath in court, or before a judge of the court. 


14. On exception to special bail put in by the defendant, or bail by plaintiff, 
on writ of error, the party to perfect it within 10 days after, or the bail bond 
may be proceeded on in the first instance, and the prothonotary, to non pross, 
the writ of error in the latter. 


15. Bail to the sheriff put in above, may be excepted against. 


16. Special bail, may be required in all causes, removed by hab. corpus ; 
unless against ex’rs or adm?rs, or for words ; or small trespasses. 


17, Exceftion to bail must be entered with the prothonotary or on the bail 
piece, and notice thereof in writing be given to defendant or his attorney. 


18. Wo special bail to be taken to dissolve foreign attachments, without 


Notice to the plaintiff, or his attorney, of time and place, that he may except 
&e, 
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1792, January. 


19. On suits commenced fin the sup. court, bail to be taken in specified 
sums, as practised in the court of com. pleas ; but if removed by hab. corpus 
from the com. pleas, then indefinitely, according to the former course of the 
court ; unless defendant applies to have the quantum ascertained, which may 
then be directed by the court; ora single judge out of court, and special bail 


be taken accordingly. 


20. Prothonotaries of the courts of com. pleas (except of Philad. county,) 
to be commissioners of bail in their respective counties. 


1797, Deceméer. 


21. Where judgment has been entered without bail, and plaintiff will not 
accept the appearance, judgment may be taken off. 


CERTIORARI. 


22. Writs of certiorari, and of had. corp. to be returned within the first 4 
days of the term, or frocedendo, or attachment may issue, and until returned, 
no other rule to be taken. 


23. On removal ofa cause by certiorari from the com. pleas by the plaintiff, 
notice to be given to defendant or his attorney, of such writ, and if no appear- 
ance is entered in the first 4 days of the term to which it is returnable on afh- 
davit of notice, a cafias may issue against defendant, returnable on the 8th day 
afterwards, or on the first day of the next term, to compel appearance, and 
special bail where by law it may be required. 


24, Causes removed by certiorari, to stand in the same situation as in the 
court below at delivery of the writ, and proceedings to begin upon the last rule 
there. 


25. On certiorari to the county courts of quarter sessions and gaol delivery, 
to remove proceedings relating to laying out or confirming roads, the merits 
not to be examined, nor order reversed, but for irregularity apparent in the 
record, excess of jurisdiction, error in law, or corruption or partiality in the 
justices, or fraud or undue practice in the viewers, or parties, which the 
complaining party, had not neglected to make appear to the court below. 


26. On certiorari to a justice of the peace, he or his ex’rs or adm’rs, to re- 
turn the cause of action, with all his proceedings, that the court may judge of 
his jurisdiction, as well as the legality and regularity, of his process and de- 
cision. 


27. Certiorari not to be a supersedeas, unless the party gives good bail for 
the amount of the judgment and costs to the opposite party, to prosecute with 
effect ; nor then, if execution executed, or goods levied on. 
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1789, April. 


28. If the judgment of a justice is affirmed, execution to issue for the debt 
and costs. 


1791, April. 


99. Indictments, or inquisitions of forcible entry and detainer, removed 
here, disputes about possession between landlords and tenants, certioraris to 
justices of the peace, and other causes requiring festinum remedium, to have 
priority in the list of arguments. 


1794, September. 


30. Certioraris, to justices of the peace, upon judgments not exceeding J0/. 
depending longer than 3 years, to be struck from the docket, and marked “ not 
to be brought forward,” unless by special order of the court. 


DemurRER.(1) 


$1. On arguments upon demurrer, points reserved, special verdicts or cases 
stated, two paper books or states of the points to be furnished, one by the 
plaintiff to the ch. justice, and senior puisne judge, and the other by defendant; 
to the 2 other judges, at least two days before argument, to be charged in 
the costs ; a party neglecting not to be heard at the time of argument. 


$2. Law arguments, to be heard on monday and saturday in each week. 
33. On points reserved. pltffs. council to begin the argument. 
DEPOSITIONS. 
1804, December. 
34 Letters rogatory may issue on application, in the following form. 


“ The supreme court of the Eastern district of Pennsylvania, 
“ To any judge or tribunal having jurisdiction of civil cases, at 
“ Whereas a certain suit is pending before us, in which A B is plaintiff and 
“C D is defendant, and it has been suggested to us that there are witnesses 
* residing within your jurisdiction, without whose testimony justice cannot 

















(1) For Commission see tit. “* Witness.” ‘ e ° Rule 80. 
Commonwealth . Trial. . ; : , do. 70,1, 

Costs see . Attachment in rem. . ° . do. — 7. 
Judgment. : ; ‘ do 53. 

Payment into court. ; ; do. 54, 

Demurrer, ‘ . ° do. $1. 

Trial } ; ; . do. 69. 


: Witness. d ‘ ‘ . do. 80. 
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“ completely be done between the said parties, we therefore request you that 
‘in furtherance of justice you will by the proper and usual process of your 
“ court, cause such witness or witnesses as shall be named or pointed out to 
“ you by the said parties, or either of them, to appear before you or some 
“ competent person by you for that purpose to be appointed and authorized, 
“ at a precise time and place by you to be fixed, and there to answer on their 
“ oaths and affirmations to the several interrogatories hereunto annexed, and 
“ that you will cause their depositions to be commited to writing and return. 
‘ed to us under cover duly closed and sealed up; together with these pre. 
<¢ sents: and we shall be ready and willing to do the same for you ina similar 
*‘ case when required.” ‘ Witness, &c.” (1) 


HABEAS CORPUS. 
1794, Sefitember. 


35. Causes removed by haé. corfius, proceedings in to be de zovo, and bail 
de novo, the person and not the pleadings being removed. 


36. Wot to be brought to remove a cause, after interlocutory judgment. 


37. The record itself being removable by had. corfi. cum causa, in all causes 
so removed, the proceedings to begin upon the last rule in the court below; 
but the parties may alter or amend their pleadings of course, as they would 
be intitled to do on application to the court; but if by this. the nature of the 
demand or defence is changed, the party must give reasonadle notice thereof 
to the adverse party before trial, or the cause to be tried on the pleadings as 
they were at the removal. 


Jury. 


$8. Wo trial to be put off on account of a view not being had by 6 of the 
first 12 of the jury, as they stand in the pannel, if any 6 have viewed and some 
appear to try the cause ; such as have viewed and appear to be first sworn or 
affirmed on the trial; and the form of the venire facias and distringas, to be 
altered accordingly. 


39. On venires &c. to summon jurors, the sheriff to cause personal notice 
to be served on each juror, to attend 10 days at least before the appearance 
day mentioned in the process ; specifying in the notice also, that the juror is 
summoned to serve on the general jury, or special jury, (naming the parties,) 
as the case is. 


40- Ifthe same juror is summoned on different venires &c. on the same 
day, the sheriff to serve him with distinct notices, naming the parties in the 
margin of the notices, as they are indorsed on the venires. 


(1) Divorce causes. See tit. * Trial.” rule 70. 
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41. Zhe person who serves process on jurors, to attend the court at the re- 
turn thereof, to prove defaults if occasion be. 


42. And the person summoning any jury, to make a minute on the pannel, 
of the day of the month and year of summoning each juror, and subscribe 
the same. 


1794, December. 


43. No special jury to be, on the application of a defdt. unless an affidavit 
of defence is filed in the office according to the act, on or before the term in 
which issue is joined, nor unless a certificate of counsel is subjoined to the 
affidavit to the following effect : 

“Ido certify that I verily believe the application for a special jury in this 
case, is not made for the purpose of delay, but for the better investigation of 
the merits of the cause.” 


1805, December 28. 


44 The prothonotary’s notice of striking a jury at a certain time and place, 
for trial of issues at dar or nisi frius, to entitle parties to strike exparte with- 
out further notice ; and no venire to issue unless jury struck 10 days before 
the return day of the venire ; striking a jury not to entitle party to a trial, if 
not otherwise entitled. This rule to be published at the bottom of each jury 
list. 


JupGe’s OrpER. 


45. Any judge of the court in vacation, under special circumstances, by 
his order may enlarge the time for putting in, perfecting or justifying 
bail, or for filing any of the pleadings in a cause; and may hear objections 
against any rule taken or offered to be taken, and make order thereon. 


46. On a judgment entered in the clerk’s office, a judge in vacation on ap- 
plication (and affidavit ofa just and legal defence and certificates of counsel 
subjoined, that in his belief the grounds of defence are sufficient to obtain a 
decision in favour of his client, and are not made for the purpose of delay,) 
may suspend proceedings on reasonable terms, until the next circuit court. 

And where circumstances will not admit of that delay, the application may 
be made to the supreme cours in bank, on reasonable notice given thereof. 


47 No judge to make an order, unless 6 days previous notice of the intend- 
ed application is given to the adverse party, where he resides within 30 miles 
from the judge’s abode, and 1 day additional, for every 30 miles greater dis- 
tance. 


48. 4 judge’s order may in all cases be impeached, by application to the 
Next sup. on circuit court. | 
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JuDGMENT. (1) 
49. No motion to be for a new trial, after mot. in arrest of judgment. 


50. Wo motion to be for arrest of judgment on the last day of the term, 
unless notice of the mot. is given. 


51. In causes tried at nisi frivs, motions in arrest of judgment, or for N, 
trial, to be made within the first 4 days of the succeeding term, and not then, 
unless on at least 10 days’ notice of the motion before the term commences, 


52. Judgment on warrant of attorney above 10 and under 20 years old, 
leave must be moved for in term before the court, or before a judge in vaca. 
tion, and on affidavit of due execution of the warrant, that the money is paid 
and party living; if more than 20 years old, there must be a rule to show 
cause served on the party, if to be found in the state. 


1812, December 14. 


53. Wo judgment to be entered in any civil cause on verdict, until 4 dolls. 
is paid to the sheriff according to the act of Mar.29, 1803, unless by order of 
the court. (2) 


PAYMENT OF MONEY INTO COURT. 
1788, October 7. 


54 or money paid into court, the prothonotary to receive from the party 
paying, at the rate of | fer cen¢. on sums not exceeding 100/, and 10s in the 
100/ exceeding that sum. 


1809, April }. 


55. The stat. of 4th and 5th of Ann, ch. 16, is to regulate the practice of 
bringing money into court, according to the construction of it by the K. B. 
at Westminster, at the time of the late revolution. 


PLEA AND PLEADING. 
1805, December 28. 


56 Wodilatory plea to be recd. unless on affidavit of its truth, or probable 
matter ofits truth, shown to the court. 


(1) Where judgment to be entered for want of an affidavit of defence, See title affida- 
vit of defence, rule 5. i 
Judgments entered without bail being entered, see title “ bail ” rule 21. 
Application to a judge in vacation for an order to suspend a judgment, see title 
* judge’s order,” rules 46, 47, 48. 
(2) New Trial. See tit. pudgment, rules 49, 51, 
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57. On the general issue pleaded, party to be confined to evidence strictly 
admissible under that plea at common law, or under settled adjudications of 
this court, unless 10 days notice in writing is given before the trial, of the 
special matters of defence to be relied on under such plea. 


58. Where on mutual dealings, the defendant intends on the general issue 
to defalk his account against the pltff’s demand or any part of it, 10 days 
notice thereof to be given before trial, and at the same time a copy of his 
account to be furnished to pitff. and if pltff’s demand is not on a specialty or 
writing, on request of defendant at the same time, or on reasonable notice, 
he shall give the defendant a copy of his account or demand, otherwise the 
defdt. shall not be compelled to a trial, or vice versa. 


59.Jt having been adjudged in the sup. court, that on a plea of “ payment” 
toa bond or specialty, evidence that it was given without any or a good con- 
sideration, or by suggestion of a falsehood or suppression of the truth, may be 
given on the trial in avoidance of the deed ; for the future in such cases, de- 
fendant shall give 30 days notice in writing to pltff before trial, of the mat- 
ter intended to be objected in avoidance of the same, or be precluded there- 
from. 


60. Jf declaration is filed, in or before any term, a rule may be taken to 
plead on or before the first day of the next term, and in default ofa plea, a 
2d rule to plead in 8 days after, or judgment, which may be entered on the 
next day after without application to the court, if no plea put in. 


1794, September 18. 


61. In actions returnable to April term, rules may be taken to declare 
in 6 weeks, plead in 6 weeks alter declaration filed, and try the issue at the 
next Sep. term, and that a venire facias issue accordingly. 


62, Uniess declaration filed in 12 months from the first day of the term to 
which the action is brought, a zon pros to be entered of course by the pro- 
thonotary, unless otherwise agreed by the parties in writing filed. 


68. Rules to declare and plead, and for other pleadings, may be entered 
from 6 weeks to 6 weeks in the prothonotary’s office, and on 6 weeks notice 
therof to the adverse atty. on record; and on failure to declare, plead &c. ac- 
cordingly judgment isi may be entered. 


SHERIFF. 


1805, December 28. 


64. Wilful delay. by any sheriff, under sheriff, deputy, or bailiff, in the exe- 
cution of any process, or taking or requiring undue fees for the same, or giv- 
ing notice to the defdt. thereby to frustrate the same, or detaining money in 
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his hands levied thereon, after return of the writ, such offender to be liable 
to attachment, information, commitment or fine, as the case requires. 


65. The before mentioned officers, on reasonable notice and request to de. 
liver a true copy of the inventory of goods &c. taken upona A fa. elegit, or 
attachment, being paid for the same, not exceeding one penny for every 12 


words. 


TRIAL. (1) 
66. 4 cause being at issue for 1 year, a term’s notice of trial to be given, 


67. Motions for N. trials and in arrest of judgment in causes tried at bar, 
to be in 4 days after verdict, unless tried within the last 4 days of the term, 


and then before the term ends. 


68. Causes to be tried in the order they stand on the issue docket; the Ist, 
on the first day of the term, the next on the 2d day, the third on the 3d day, 
and so until the end of the term; and after one cause is thus assigned for 
trial first on the several days, the next causes in order to be set down for 
trialin the second place one for each day, and the other causes at issue in 
like manner. Causes thus set down and not tried for want of time upon the 


day allotted, to be continued to the next term, unless they can in the course 


of the term be brought on at another day, and then only by consent of parties, 


69. Notice of trial to be 14 days, if deft. resides out of the county or above 
40 miles from the place of trial; and 10 days if deft. resides within the 
county or within 40 miles of the place of trial, either in dank or at nisi prius; 
if deft. or his attorney is unknown or not to be found, such notice to be on 
the bail if known or to be found; ifnot, then to be stuck up in the prothono- 
tary’s office 14 days before trial for that space of time. The expences of 
notice to be taxed in the bill of costs. 


1789, January 7. 


70. Divorce causes to be tried next in order to those where the commoni- 
wealth is a party, which are always to have precedence. 


1789, April 9. 


71. No precedence to the commonwealth, where the name only is used, 


having no interest in the event. 
1791, September 17. 


72. Affidavit of defence, not to prevent pltff. from trial by a common jury; 
unless the affidavit is filed 6 weeks previous to the day assigned for trial. 


(1) For “ N. Trial,” see tit, ** Fudgment.” rules 49, 51. 
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ible 1796, December 26. 





73. Arguments to be placed on the list according to seniority ; but trials 


de- by jury set down or transferred from one period to another after commence- 
dee ment of the term, to go to the foot of the list. 
9 
1801, April 24. 
74. Wo causes to be transferred from the Ist to the 2d period of special 
jury trials, without order. 
n. 
1801, Sefitember 15. 
ar, 
m, @ 75. Issues in fact or law, left off the trial or argument list for 1 year after- 
wards, to be marked by prothonotary “ not to be brought forward.” 
st, 1804, Sefitember 15. 
ay; 
for 76. Ontrials by jury where 3 or more counsel are on each side, one on 
for the affirmative side to open the case, state the facts, and if necessary the prin- 
In ciples of law on which the case is founded ; call and examine the witnesses, 
he and read the papers: one of the opposite counsel shall then open his case in 
mi like manner: when the evidence is closed, one of the affirmative counsel 
Ss to sum up, going fully into the points in controversy, reading all the authori- 
ties he and his colleagues mean to produce; the two opposite counsel then to 
ie speak in succession ; the remaining counsel on the affirmative side then to be 
ae heard in reply, confined to the points made by the opposite counsel, and en- 
- forcing those of his colleague: allthe counsel endeavouring to avoid going 
~ over the same ground with any preceding colleague. 
, When 2 counsel only are concerned on each side, the same course to be ob- 
. served as nearly as may be. 
Alternative speaking to be abolished. 
1807, March 20. 
77. No cause to be put on the list of trials where issue is not actually joined. 
78. On trials at bar and nisi prius, not more than 2 counsel on each side, to 
sum up the evidence to the jury. (1) 
—_— WITNEss. 


79. Depositions of witnesses taken under rule of court to be read in evi- 
lence in case of death, absence or inability to attend; not to be admitted if the 
Witnesses are resident in the state and within 40 miles of the place of trial, 

unless the party satisfies the court they are duly suéfenaed, or not to be found, 
after due diligence for that purpose. 


(1) View. See tit. Fury” rule 38. 
36 
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80. The expenses on commissions for examining witnesses out of the juris. 
diction of the court, to be allowed in the costs, provided it appears to the court 
that the persons examined were material ; but not more than 5/. to be allowed 


in any case on one commission. 
1809, April 1. 


81. Arule to take the depositions of ancient, infirm, and going witnesses 
to be read in evidence on the usual terms, may be entered of course, the party 
stipulating a reasonable notice to the adversary ; so of a commission to any 
of the U. States or to foreign parts : but interrogatories must be filed in the 
clerk’s office at the time, and written notice of this last rule and the names of 
the commissioners, must be served on the adverse party at least 15 days be- 
fore the commission issues, in order that he may if he will nominate com- 


missioners, or file interrogatories on his own part. 
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uris. ApripGMENT of the Ruxes of the District Court of the city 
ourt , , 
ied and county of Philadelphia. 
AFFIDAVIT OF DEFENCE. 

1, Jn actions of debt or contract, plaintiff may direct judgment by default 
SS€s to be entered in the prothonotary’s office, after the 3d monday of the term 
arty next succeeding the return of process ; unless an affidavit is previously made 
any and filed in the office by defendant, or some other for him, that to the best of 
the his knowledge and belief there isa just defence in whole or part inthe cause; 
*s of and if to part, what sum he admits, for which judgment may be entered for 
be- the plaintiff: but no judgment to be entered under this rule unless declaration 
om- filed, on or before the 3d day of the term to which the process is returnable. 


2. Where special bail is required and the declaration is filed within the 
first 3 days of the next term after special bail entered, and such affidavit as 
aforesaid is not made on or before the 3d monday of such term, judgment 
may be entered by default for plaintiff ; but if in either case defendant shall 
make affidavit as aforesaid, and plaintiff will not take judgment for the sum ad- 
mitted in full satisfaction, and proceeds to arbitrate or try the cause by jury 
and does not recover a greater sum, he is to pay all costs accrued after affi- 
davit filed. 


APPEALS FROM AWARDS OF ARBITRATORS. 


3. If within the 20 days allowed by the act of Mar. 20, 1810, sureties be 
entered, the appellee may within 4 days after the 20 expired, give notice of 
exception for insufficiency to the appellant or his attorney, who within 8 days 
shall justify in court, or before the prothonotary or a judge thereof, giving 2 
days notice of the time and place to the appellee or his attorney ; in default 
whereof the appeal to be dismissed. 


ARBITRATION. 


4. If the party entering a rule for arbitration under the act, does not pro- 
ceed to have the arbitrators appointed pursuant thereto, the prothonotary 
(unless otherwise agreed by the parties) to strike off the rule, that the cause 
may be restored to the trial list, be arbitrated by the other party, or otherwise 
proceeded in. 


Exceptions to be filed within 20 days after award entered in the office, ac- 
companied with affidavits as to facts not appearing on the face of the proceed- 
ings. 


ARGUMENTS. 


5. Jn law arguments on demurrers, points reserved, special verdicts, mo- 
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tions in arrest of judgment, or cases stated, the counsel for the plaintiff and 
the counsel for defendant each to deliver 1 paper book or state of the points 
in controversy to the court, 2 days before argument. 


On rules to show cause of action, or to dissolve foreign attachments, the 
party who is to show cause is to begin and conclude ; in all other cases, the 
party who odtains the rule to show cause. 


ATTACHMENT. 


6. Wo order of sale to be made in foreign attachment, unless upon affidayi 
of plaintiff or other person acquainted with it, that the demand is just. 


ATTORNEY. 


7. Persons not to be admitted attorney in this court, unless on full exami. 
nation of 3 gentlemen of the law appointed by the court, and their unanimous 
certificate that he is well qualified. 


8. Nor be admitted to practise as attorney or counsellor unless 21 years of 
age, and have served a regular clerkship of 3 years with some practising at- 
torney or gentleman of the law within the state, or served such clerkship, 
partly in either of the states of New Jersey, Delaware, or Maryland, and partly 
in this state, and the last year of which to be in this state; frovided that a per- 
son who has studied the law with assiduity in this state under the direction of 
an attorney &c. as aforesaid for 2 years after 21 yearsof age, or partly in one 
of said neighbouring states, and partly in this (the last year being in this 
state ;) and being a person of integrity, and certified in manner aforesaid to be 
well qualified, shall be admmitied. 


Attornies at law residing. and originally admitted and practising in one of 
the states of N. Jersey, Delaware or Maryland of good character and known 
abilities, to be admitted at the discretion of the court; but citizens or inhabi- 
tants of other states, not to be admitted until after 2 years residence in the 
state next preceding the application. 


9, Persons studying law in some other county than Philad. to be admitted in 
such other county before admission here, unless a sufficient reason is shown 
for such non admission, and notwithstanding such admission, to undergo the 
usual examination here, unless they have been likewise admitted in the sup. 
court. 


10. Ali agreements of attornics to be in writing, or considered of no va- 
lidity. 


11. Wo attorney of this or any other court, or officer, concerned in the execu 
tion of process, to be special bail unless by leave of court. 
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12, 13. Order of speaking by counsel. Zhe same as by rule No. 76, sufi. 
court, see ft. 281 ante, 


BaIL. 


14. Where a cafiias is issued and no bail required, the precept is to be 
marked “ no bail required,” which the prothonotary is to indorse on the writ ; 
and the officer in this case is to serve the defendant with a copy of the writ, 
as in case of summonses ; and on such service the defendant is to subscribe a 
note to this effect : “ I hereby empower the prothonotary to enter my appear- 
ance to this action,” which is to be attested by the officer ; and the like note 
and subscription, where common bail is ordered by a judge. 


15. Zhe manner of giving notice to plaintiffto show cause before a single 
judge to be on application to the judge himself, who is to issue a citation for 
that purpose, appointing the time and place for hearing. 


16. 4 rule to show cause of action and to be discharged on common bail, 
must be moved before the end of the weck to which the process is return- 


able. 


17. Where there is a positive affidavit of a subsisting debt by the party, or 
athird person whose knowledge and situation enables him to make it, no 
counter affidavit to be admitted ; but the judge at his discretion will ask ques- 
tions of the deponent to satisfy his conscience, as well to the cause of action as 


the quantum of bail. 


18. When the affidavit is not positive, but sufficient to convince the judge 
of a good cause of action, especially if founded on bond, note, letters, or other 
papers signed by defendant, he may hold to bail; and where satisfaction can- 
not otherwise be obtained, counter affidavits may be admitted ; so always as to 
avoid entering into the merits further than is absolutely necessary to decide 
the question of bail. 


19. Where the plaintiff is not present, and the evidence of the debt is brought 
from a foreign country, founded on bond, note, bill of exchange or papers exe- 
cuted or acknowledged by the defendant, before a lawful magistrate or publick 
officer of that country according to the forms there, and certified under some 
known and publick seal of that country, the judge being satisfied of a good 
cause ofaction, may at his discretion hold defendant to bail ; but no affidavit of 
the plaintiff himself or other person when in such country, to prove any de- 
mand unaccompanied with such writings executed, acknowledged or signed 
by defendant, and proved as aforesaid to be sufficient, though the affidavit be 
certified under any publick seal &c. unlcss it appear in evidence to the judge, 
that defendant has acknowledged such demand or account to be just. 
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20. Where the plaintiff resides in some other of the U. States (1) and is of 

not present at showing cause of action, a positive affidavit of a subsisting debt ag 

made before any judge, mayor, or chief magistrate of the place where plain. or 

tiff resides, and certified under the publick seal of the city, town or place, mi 

shall be admitted to show the cause of action, and have the same effect as if 

made in this state before a judge of the court. The court at their discretion 

will hear supplemental affidavits. 

21. Zhe defendant to have 4 weeks from the first day of the term to which tc 
the writ is returnable to enter special bail, and if not entered then, bail bond tl 
may be sued. a 

} 

If within the 4 weeks special bail de bene esse is entered, plaintiff may within 1 


10 days after the 4 wecks expired, give notice to the defendant or his attorney 
that he excepts to the bail, and within 8 days after defendant shall justify the 
bail before a judge of the court, giving 24 hours notice of time and place. If 
special bail is not entered in the 4 wecks, but is entered before the commence. 
ment of the succeeding term, the plaintiff is to except within the first 4 days 
of that term, or it is to stand: but if bail is not entered before the succeeding 
term, it is not to be taken afterwards, without notice of the time and place of 
taking, or obtaining the consent in writing of the plaintiff or his attorney to the 
sufficiency of the bail. 





22. After taking an assignment of the bail bond, no rule to be taken to bring 


in the body; but the plaintiff may except to the persons as bail above, who 
were bail to sheriff. 





23. In cases of foreign attachment, no special bail to be taken to dissolve 
attachment or discharge from bail, without notice of time and place of taking 
such bail, to afford an opportunity of excepting to its sufficiency. (2) 





24, Wo bail in actions of trespass vi et arm. libel, slanderous words, con- 


spiracy or false imprisonment, without affidavit of cause of action filed be- 
fore writ issued. 


25. Exception to bail to be entered with the prothonotary, and notice to be 
given to defendant or his attorney. 









CostTs. 


26. When pltff. resides out of the state; in gui tam actions ; in suits on 
admn. and office bonds ; or when after suit brought the pltff. takes the benefit 


(1) District of Columbia, and Territovics, ave omitted, but are doubticss within the reason of the 
rule. Ed. 






(2) In abridging these rules I have omitted frequently the repetition of the words party or his 
attorney” where a rule or notice is to be served ; or that it is to be in “ writing,” this always to 
be understood. Ed 
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of the insolvent laws; the def’t on motion and affidavit of a just defence 
against the whole demand, may rule the pltff. to give security for costs, at 
or before a time to be appointed by the court, and in default of security, on 
motion a judgment of nonsuit may be entered. 


INSOLVENTS. 


97. Debtors in actual confinement under process of this court, on petition 
to give at least 15 days personal notice of the application to creditors within 
the city and county of Philad. or so many of them as can be served therewith, 
and publish notice of the application in 2 or more publick newspapers at 
least twice in every week, the first notice at least 15 days before the day ap- 
pointed for hearing. 


28. Petitions or applications to be filed in the court, within the first 4 days 
after the commencement of each court. 


29. Their occupation and last place of residence, to be mentioned in the 
notice of insolvents. 


JUDGMENTS. 


30, Judgment on warrant of atty. Zhe same rule as in the supft. court. See 
rule No. 52, ante pi. 262. 


BRINGING MONEY INTO COURT. 


31. The same rule, asin sufi. court. See rule No. 55, ante, fr. 262. 
Prothonotary to receive from the party paying, at the rate of | fer cent. on 
sums not exceeding $500, and 3 fer cent. on sums excceding $300. 


NEw TRIAL. ARREST OF JUDGMENT. 


32. Motions for new trials and reasons in arrest of judgment, to be made 
and offered within 4 days after verdict, unless tried within the last 4 days of 
the term and then before the term ends, and so notwithstanding the points 
are reserved; and on a nonsuit ordered with leave to move to take it off, 
the motion must be made in the times aforesaid. 


No motion to be for a new trial, after a motion inarrest of judgment. 


On the hearing of any motion or application after a rule to show cause 
granted, no affidavit to be read but on notice to the opposite party, that an 
Opportunity may be afforded to cross examine. 


PLEADING. 


33. Jn all cases where defendant’s appearance is recorded and special bail 
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entered, (if it is a suit where required,) rules to declare and plead and fo, 
other pleadings, may be entered in the prothonotary’s office after the first day 
of the term to which the process is returnable, and 4 weeks notice thereof tp 
the adverse party, and in default to declare, plead &c. accordingly, judgment 
by default, or non frross ; subject to be opened, set aside, or taken off, at dis. 
cretion of the court, for the purposes of justice. 


Provided this rule is not to preclude parties from applying to the court, or 
a single judge in special cases for enlarging the time to declare or plead, 
giving reasonable notice to the opposite party of the intended application. 


34, On a plea or pleading entered, the prothonotary of course to put the 
cause to issue, and enter the proper replications and other pleadings for tha 
purpose ; but without prejudice to either party. Each party may enter othe: 
pleadings or demur ; giving reasonable notice to the adverse party : the time 
of filing all pleadings and papers, to be marked in the prothonotary’s docket. 


35. Dilatory plea. The same rule as in suf. court, see rule No. 56, 
ante fi. 262. 


36. General issue. The same rule as insufi. court, see rule No. 31, 
ante fi. 262. 


37. Mutual dealing (off-set.) The same rule as in sufi. court, see ru: 
No. 58, ante fi. 268. 


38. Plea of payment to bond or specialty, and fraud setup. Zhe same ru’: 
as in sufi. court, see rule No. 59, ante fr. 263. 


Reports OF REFEREES. 


39. Reports of referees, to be read in open court on the first saturday o! 
the term ; reasons to set aside such reports to be filed within 4 days after. 
(sundays excluded, ) with affidavits of facts not apparent on the face of the 
proceeding : reports not read on that day, whether brought into court or not, 
filed in the office in term or vacation, no execution to issue until notice to the 
adverse party, after which such party to have 4 days to file reasons. 


40. In all arguments on reports of referees, the party taking exceptions tc 


furnish the court with the copy thereof. 


41. Ali causcs at issue, to be put on the issue list by prothonotary, unles: 
otherwise directed by the parties ; but no cause in which issue is not actuals 
joined to be put on the list. 


SEAL. 


42. The seal now used in the prothonotary’s office by Timothy Matlack, t 
be the seal of the court. 
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2 Special Jury. 


¢ 
43. A list of the special jurors in each cause set down for trial by special 


jury, to be delivered by the prothonotary to the attorney on each side, 8 days 
before the time of striking the same, subjoining a notice of the time and piace 
of striking. 


The prothonotary’s notice aforesaid, to entitle either party to strike exfarte at 
the time appointed ; and no venire to issue (but by consent of parties,) unless 
jury struck 10 days before return of venire; but striking of a jury not to en- 
title a party to trial, if not otherwise entitled. 


Trial List. 


44, Causes on the trial list, which have been pending 6 terms (including the 
term to which the writ or process was returnable, and excluding the term of 
trial,) to be tried, or disposed of by the parties. or the court, unless continued 
on reasons assigned to the court: and no causes non prossed, discontinued or 
disposed of by this rule to be restored to the trial list, without order of the 
court. 


45. All actions at issue in fact or law, and left off the trial or argument list 
| year afterwards, to be marked of course by the prothonotary “ discontinued.” 


46. A cause regularly set down on the general jury trial list, not to be trans- 
ferred to the special jury trial list, unless on notice to the opposite party, and 
the transfer made | month previous to the succeeding term. Butif the cause 
is not reached on the general jury trial list and tried at the succeeding term, 
then if a transfer had been made and notice thereof, although within a month 
previous to the term, the cause is to be considered as transferred to the special 
jury trial list. 


WITNESSES AND DeEposiTions. 


47. Defositions of witnesses taken under rule of court kc. The same asin 
the suft. court, see rule No. 79, ante fr. 281. 


48. Rule for taking depositions of ancient, infirm or going witnesses. The 
came as in sufi. court, seerule No. 81, ante fr. 282. 


ATTORNIES. 


1819, June 1. 


49. Three gentlemen of the bar to be appointed in each term as examiners 
for that term; and applicants for admission as attornies of this court, to apply 
to them and submit to their examination, and if found qualified, the applicant 
‘0 be admitted, on the motion and report of such examiners. 

37 
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ABRIDGMENT of the Rules of the court of Common PLEAs for the 
city and county of Philadelphia. , 


AFFIDAVIT. 


1809, March 11. 


1. Affidavits on hearing after rule to show cause. The same as in the diy. 
trict court, see the last clause of rule No. 32, ante fr. 287. 


AFFIDAVIT OF DEFENCE. (1) 
1809, April 17. 


2. In actions of debt or contract, the plaintiff may direct judgment of course 
to be entered the 3d term, unless defendant or some person for him shal 
previously make and file an affidavit in the clerk’s office “ that to the best of 
his knowledge and belief there is a just defence in whole or in part in the said 
cause ;” and if defence be to part only, defendant to specify the sum in dispute, 
and judgment to be entered for so much as is acknowledged to be due to 
plaintiff, and the trial proceed for the residue. (The rest of the rule obso- 
lete.) 


1809, July 13. 


3. Obsolete. 


4. A judgment for default of an affidavit of defence entered the 3d tern, 
irregular, if declaration not filed at the 2d term. 


1810, October 13. 


5. The words “ whole or in part,” to be in the affidavit of defence, see an! 
rule No. 2, inserted in italick. 


AGREEMENT. (2) 


1804, December 24, 


6. Agreement of attornies to be in writing. Zhe same as in district cour’, 
see rule No. 10. ante pr. 284. 


(1) See tit. “ commission and rule to take depositions,” 29, “ witnesses” 48. for bail” s 
rules 19, 20, 21, 22, 2. 
(2) Appeal; see tit. “ arbitration,” 7, 8. continuance of appeals” 30. 
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ARBITRATION. (1) 
1809, Deceméer 16. 


7, Repealed. 


1810, June 16. 
g, Repealing rule No. 7. 
1809, December 16. 


9, Not proceeding on a rule of arbitration, the same to be struck off. The 
same rule in this resfiect asin the district court, see rule No. 4 ante fi. 283. 


ATTOoRNIES. (2) 
July 1. 


10,11, 12, 18. Rules for the admission of attornies and counsellors. The 
samein all respects with those adofited in the district court, see rules Nos. 7. 8, 
9, ante fi. 284 with these further regulations : lst That the examination shall 
be in the presence of the president, or in his absence of 2 other judges of the 
court: 2d. That besides being qualified, the certificate of the examiners shall 
state that the applicant “is a person of integrity and good moral character.” 
3d. That no alien or foreigner shall be admitted until after 4 years previous 
residence in the state, next before his application. (3) 


1811, July 1. 


14. On appeal frem a justice of the peace, or an alderman, but one attorney 
to speak either on the part of plaintiff or defendant. 


Batt. 
1784, December. 


15. Defendant to have 6 weeks from the Ist day of the term to which writ 
is returnable, to enter special bail, after which if not entered, bail bond may be 
sued. 


16, 17. Relate to proceedings on sfecial bail de bene esse entered within the 
6 weeks ; on which the same proceedings are to be as prescribed in the dis- 
trict court, see rule No. 21 ante fr. 286 except that plaintiff in this court has 


(1) Reports of Referees ; sce tit. Reports, 41, 42, 43. 
(2) “ Arrest of Judgment ;” see tit “Judgment.” 39. “ Attachment ;” see tit. “ Bail,” 18. 
(3) See rules 6, 38, 40, 49, for other matters respecting attornies. 
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20 days after the expiration of the 6 weeks to except, instead of 10 daysailow. 
ed in the district court. 


18. Relates to notice of bail in order to dissolve foreign attachment. The 
same as adopitedin the district court, see rule No. 23, ante fi. 286. 


1785, CEE, 


19, 20, (21,) 22, 23. The 19th, 20th, 22d, and 23d, rules prescribe regula. 
tions concerning the manner of proving a subsisting debt or cause of action, to 
hold tobail. The same manner as adopted in the district court, by rules Nos, 
‘17, 18, 19, 20; excepting the last clause of rule 20, in the district court, al. 
lowing the court in their discretion to hear supplemental affidavits, see those 
rules ante fi. 285, 6. 








Rule 21, directs that whether bail is of course or discretionary, shall be 
regulated by the books of practice. 













24. Relates to the manner of giving notice to show cause of action before 
a singie judge. Zhe same as adopfited in the district court, see rule No. 15, 
ante fi. 285. 


1790, September. 


35 Relates to cafias’s issued where no bail required, how to be marked, 
The same asin the district court, see rule No. 14, ante fi. 285. 













CERTIORARI. 


1803. 





26. On judgments of justices &c. removed by certiorari, particular excep- 
tions to be filed on the first argument day, or judgment affirmed of course; 
assignment of general errors void. 





1904, December 1. 


27. Motion to affirm the judgment for want of exceptions, not to be until 
the 2¢ argument day. 







1315, January 21. 


28. Exceptions in certiorari cases, to be filed before the first argument 
day. 








CoMMISSION AND RULE TO TAKE DEposITIons. 


1810, July 9. 


29. Rule to take depositions of ancient &c, witnesses ; or for commission, 
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allow. interrogatories &c. The same as in the suft. court, see rule No. 81, 
ante fr. 282. 


The ConTINUANCE OF APPEALS. 


1811, September. 


ula. 30. Vo appeal from a justice or alderman to be continued more than 4 
ion, to terms, unless for a legal reason or the cause not reached ; and if reached at the 
Nos. fourth or any subsequent term, (having been continued at any former term 
without legal ground, by either or both parties, or by the court in their ab- 


rt, al. : : , , 

P nah sence,) and a legal reason is not then assigned for putting off trial, a non prose 
tobe entered if plaintiff below appealed ; and against the defendant below if 
he is appellant, for the amount of the judgment. 

ll be 

DECLARING AND PLEADING. 
Shire 1793, August. 
». 15 . 
$1. Jf declaration filed within 2 months after return day of the writ, plt’ff 

entitled to a rule to plead; and if no plea before or at settling the docket, 
plaintiff may sign judgment; which defendant may take off on filing an issu- 
able plea, and giving notice thereof to the plaintiff’s attorney within 4 days 

ked, after judgment, but net afterwards, without motion and affidavit of defence. 


32. If declaration not filed within 2 months after return day of the writ, 
judgment not to be taken at the succeeding term for want of a plea, unless 
demanded in writing at least 4 days before the day of settling the continuance 
docket. If declaration not filed until after commencement of 2d term, there 
shall be a 6 weeks rule to plead, of which defendant or his attorney (unless the 
rule is entered at the settling the continuance docket,) shall have 4 days notice 
before the judgment be entered. 


cep: 
se ; 


33. These rules not to preclude defendant in special cases, from applying to 
the court or to a single judge, for enlarging the time of pleading. 
til 


84. Prothonotary, to indorse on the declaration the day it is filed. 


1804, April 12. 
ent 

35. On plea of “ payment” prothonotary to enter the replication ‘ non solvit” 
unless otherwise directed by plaintiff’s attorney, 





1813, WVovember 15. 


36, Unless declaration filed in 12 months from Ist day of term to which 
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action brought, or appeal entered, a non fiross to be entered as of course by 
prothonotary, unless otherwise agreed by the parties in writing filed. (1) 
















InsoLvENT DEBTORS. 
1814, Seftember 19. 


37. Petitioner at his option, to give publick or personal notice to creditors ; 
if the former, to be in 2 daily newspapers of the city, at least 3 times a week 
for 2 weeks. 


he SY eR pa meee 
eee eek ei es 


1816, October 16. 


38. When the list of insolvents is called, the name of every opposing attor- 
ney to be inserted in the list, without which done at the time, there shall be 


no opposition to the discharge. 


JUDGMENT. (2) 


1780, December 6. 
39. On motions in arrest of judgment, reasons to be filed. (3) 
1817, December. 


40. Prothonotary not to permit any paper filed of record to be taken from 
office, unless by consent in writing of the opposite counsel, and taking a 
receipt for the paper &c. 


Reports or REFEREES. 


1789, February. 











41. Zoberead &c. and reasons filed. The same rule as in the district court, 
see rule No. 39 ante fi. 288. 












sia I tii aaa a at sie R 
Z Sarees LE ee ee Ad yh he 

de hee fot ae erst + 
a ee Ray ae tir eee er or ey 


1806, January 28. 






42. On arguments on reports of referees,.a copy of the exceptions to be 
furnished to the court, by the party excepting. 






1806, May 23. 






43. The notice of filing a report of referees, required by a rule of Fed. 19¢h 
1789, to be in writing. 









(1) Depositions ; see tit. « Affidavit” 1. Commission and rule to take depositions” 29. 
(2) “Jury ;” see tit. Special Jury,” 45. 
(3) “Non Pross ;” see tit. “ Continuance of appeals” 30. 
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‘se by 1809, May 6. 


44. The party excepting to a report of referees, to furnish each judge with 
a copy of the report and exceptions, 6 days before argument, otherwise ex- 
ceptions to be dismissed. (1) 


SPECIAL Jury, 


tors ; 
week 1809, January 253. 
45, 46. Relative to striking special juries. The same rules as in district 
court, see rule No. 43. ante fi. 289. 
ttor- TRIAL. 
ll be ‘ 


1802, January 6. 
47. No cause marked for trial, to be put on the trial list unless fully at issue. 
WITNEsSEs. (2) 


48. Defositions not to be read unless &c. The same rule as in the suf. 
court, see rule No. 79 ante fi. 281. 


(1) “Special Bail; see tit. * Bail’ 15, 16, 18. 
(2) See tit. * Commissioners and rule to take depositions” 29 
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TO RULES OF THE SUPREME COURT. p. 271. 


Actions, No. 
agreement to enter. - - : - - 6, 
Affidavit of defence, 
when—and what tocontain.  - : - 5, 
Amendment of pleadings, 
on removal by hab. corpus. - - 37, 
Arguments, 
how to be placed on list. - - - > 3. 
omitted fora year. - - - - - 73, 
Arrest of judgment, 
mot. for, when. - - - - 67. 
Attachment in rem. 
security on, by prosecutors. - - - 7. 
Attornies and counsellors, 
admission of. - - - . 1,3, 
being bail. - - - - 3, 
privilege of—ceasing. - . . 4, 
Bail, 
on hab. corp. cum. causa. = - - - . 8, 16, 19. 
commissioners of—duties of. - - - LO, 12, 
forms of—recognizance and in error. : - - 10,19, 
return of recognizance—in what time to proth. - : ll. 
boud—when to be sued &c.  - - - - .s. $y 
exceptions to—how and when &c._ = - 13, 14, 15, 16, 17. 
justification of—how and when &c._- - - - 13, 14 
do. do. on writ of error. . - - 14, 
on hab. corpus cum. causa—when &c. - - 8. 9, 16, 19, 35. 
on foreign attachment—when. . - - - 18, 
sum to be specified—or when not. . - - - 19. 
prothonotary’s—ex officio, commissioners of. - - ° 20. 
time enlarged—for putting in, justifying &c.—by judge’s order. 45. 
Bill of particulars, 
plaintifi—when to give copy of demand - 58. 
Bringing money into court.—See payment of money into court. 
Certiorari, : 
to remove cause—proceedings in. - - - 22 to 30. 
return to be—when.~— - - - - - ib, 
procedendo or attachment on. - - ° - ib. 
° 23. 








defendants app. on—when—or capias, 















































Certiorari, 
causes removed by—how to stand. - - 
merits—when to be inquired of. - ° 
justices return to—what to contain. - - 
supersedeas—when. - - - - 
judgment affd.—execution to issue. - - 
causes on—to have preference—when. - 
depending 3 years—consequence of. - - 
No. Commissions, 
6, on money paid into court—to prothonotary. 
Commission, 
5. to examine witnesses—expense of. - - 
do. in other states—or foreign parts—proceedings on. 
37, interrogatories on—time to be filed. = - - 
Counsel, 
order of—speaking on trials. = - - - 
do. on points reserved. - - ‘ 
Defence, 
affidavit of. . - - ° ° 
Depositions, 
not to be read—unless subpoena served—except kc. 
rule for and proceedings on—how. = - - 
Dilatory plea, 
to be ‘verified. - - - ° 
Divorce causes, 
preference of trial. - - - 
Fraud, 


General issue, 





strict evidence under—unless notice &c. - 
notice of particulars under—on set off. - 
of payment—fraud under—notice of. - 
_ Habeas corpus cum. causa, 
i“ bail on—at return of writ—and not before. 
3. on return—rule for bail, or procedendo. 
is. proceedings de novo—and bail de novo. 
9. not to be—after interloc. judgment. - 
0. proceedings on—to begin on last rule below. 
5. pleadings on—amended of course ; notice of ~when 
: required. - - - 
8. Hearing, 
law arguments—days for. - - - 
Interrogatories, 
0, on commission—when to be filed. . 
b, Judgment, 
b, to be confessed at 3d court &c.—unless kc. = 
3. stay of execution on times of. _« - 


38 





defence against specialty for—notice of special matter. 
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- 24. 
. 25. 
= 26. 
- 27. 
- 28. 
- 29. 
- 30. 
- 54. 
on 80. 
34, 81. 
- ib. 
= 76, 78. 
- 33. 
- 5. 
79. 
- 8}. 
- 56. 
= 70. 
- 59. 
sa : 57. 
- 58. 
- 59. 
- 8. 
- 9. 
- 35. 
- 36. 
al 37. 
- ib. 
- 32. 
= Sl. 
- 5. 
- ib, 
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Judgment, 
entered in vacat.—proceedings on stayed—when. - 46, 
after motion in arrest of—no mot. for N. T. - - 47. 
mot. to arrest on last day of term—not to be—unless &c. 50, 
do. do. in causes at nisi prius—when &c. - - 5]. 
on warrants of attorney—after 10 or 20 years. - - 52, 
not to be entered on verdict—till 4 dolls. paid to sheriff. 53. 
for want of plea—when. - . - - 60, 
of non pross—of course, if narr. not filed in 12 months, - 62, 
Judges order, 
for time to putin bail and justify. = - - - 45, 
to file pleadings. - - - ° - ib, 
on objections to rules taken—or required. ~ - 45, 
in vacat.—to suspend proceedings on judgment. - 46, 
notice of appiying for—time of. - - - aT, 
may be impeached—at next court. - : 48, 
Jurors, 
how to be summoned on venires. - - - 39, 
do. do.—on difft. venires same day. : - 40, 
fine—for non attendance. - - : - - 4), 
default—how proved. - - : - - 4, 42, 
Jury, 
special—when to be. - : - - 3. 
do. striking—proceedings on. - -* - As, 
trial by common—affidavit of defence no bar---unless &c. 72, 
Letters rogatory, 
when—form of. - - : - - 34, 
Malpractice, 
of officers—executing process kc. - - . 64, 
New trial, 
mot. for—not to be after mot. in arrest. - - 49, 
do. do. when tobe—and notice of. - - - 5] 
do. do. do. on trials at bar. - - - 67, 
Non pross, 
of course—if narr. delayed 12 months. - - y 


on writ of error—uniess bail &c. ° © ° 14 


Notice of trial, 


terms notice—when. - - - - 66 

how many days. . - - - - 69 
Officers, 

malpractice—executing process kc, - - - 64 
Order of speaking—by counsel. - - - - 33, 76, 78 
Paper books, 

for the court—in what cases. - - - ° Sl, 
Payment, of money into court, 

practice regulated—how. - - . . 55. 

commission on—to prothonotary. - - 54: 


plea to speciaity, defence traud—notice &c. 5 
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Pleadings, 
dilatery plea—to be verified. « 


general issue—notice of special matter. 
rules to plead &c.—after narr. - 
do. todeclare—plead &c.—times allowed. 
Preference, 
of certain causes—divorce—commonwealth. 
Procedendo, 
on hab. corp.—when. 
Set off, 
10 days notice of before trial—and copy of account. 
Sheriff, 
to deliver copy of inventory of his levy. - 
Single judge—See “ judge’s order.” 
Trial, 
of causes—order of. - - ~ . 
by common jury, affidavit of defence not to bar—unless &c. 
transferred—how to be brought on. - - 
not to be transferred—on special jury list. - 
omitted on list one year—to be marked &c. 
not to be on list—unless issue joined. > 
not to be put off—for defect of viewers &c. 
notice of—a terms—when. - - 
do.—how many days. . - 
View, 
not being by 6 of first 12 jurors. - 
Warrant of attorney, 
. confession of judgments on—after 10 and 20 years. 
Witnesses, 
depositions of—not to be read—except &c. 
Writ of error, 
bail on—form of recognizance. 
non prossed—unless bail. 
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INDEX to the Ruxes of the District Court of the city 
and county of Philadelphia, see p. 283. 


Affidavit of defence, 
to prevent judgment Ist term—form of—and when. 
when made and plaintiff not recovering more &c.—costs. 
on motions and rule to show cause—not to be read on 
hearing—unless &c. - - 
Appeal from awards, 
party entering rule and not proceeding—other party may. 
exceptions to and affidavit of facts—when. - - 
Argument, 
paper books or state of points to be delivered—when. 
on rules to show cause, or dissolve f. attachment—who to 
begin. - - - - - - 
do. in other cases, on rules to show cause—who. - 
order of—by counsel on trials. m 
(like rule as in sufi. c. see No. 76, jae 281.) 
left off list for 1 year—to be marked. - 


Arrest of judgment, 
motion for and reasons—when to be &c. 


Attachment foreign, 
no order for sale—unless affidavit of just demand 
bail on ;—see dail,and rule No. 23. - 
Attornies, 
terms of admission—to practice. 
of other states—do. - » 
admitted in other counties—effect of. 


agreement of—to be in writing. - 
not tobe bail. - - . s 
examiners of—to be appointed each term. 


exception to sureties on appeal from—when kc. 
do. justification of sureties—when. - 

party entering rule and not proceeding. = - 
exceptions to, and affidavit of facts. - 


attornies and officers &c.—not to be. - - - 
none required—how to mark and serve a capias. - - 
defendants appearance on do.—form of. - - © 
showing cause of action for—before a judge, proceedings. 
rule to show cause of action &c.—when tobe. - - 
affidavits pro and con—rules concerning. - . ‘ 
do. not. positive—proceedings on. - - o 
en a foreign debt—plaintiff not present—proceedings. 

do. plaintiff not present, residing in U. S.—proceedings. 


special—time allowed to enter. - ‘ “4 











‘ity Bail, 
bail bond—may be sued—when. - ° - - 
exception to special bail_proceedings. - - - 
justification of—when and before whom &c. - - 
to the sheriff—may be excepted to above. - - - 
I on foreign attachment—not to be taken or discharged—but on notice. 
2. Bail bond, 
may be sued—when. - - - - - 
2, after assignment of—no rule for the body. - - 
Bringing money into court, 
4, practice to be observed. - - - - 
ib, (like rule as in suft. c. see rule No. 55 frage 278.) 
Capias, 
’. how served—when bail not required. - - - 
Commissions, 
w, of prothonotary on money paid into court. - - -% 
ib, Commission, 
2, 18. to examine witnesses ; see “ witnesses.” 
Costs, 
“ to be paid by plaintiff on affidavit of defence—when. - 
i security for—in what cases—or nonsuit.  - - . 
at Declaration, 
when to be filed—to have judgment Ist term. - - 
. Defence, see affidavit of. 
Depositions, 
of witnesses; see “ qwitnesses.”’ 
1h Dilatory plea, 
. to be verified. - - - - - 
= (like rule as in suft. c. rule No. 56, fage 278.) 
1. Filing, 
pes pleadings and papers—time of, to be marked by prothonotary. 
General issue with leave &c. 
3, proceeding under—regulated. - - - 
ib, (like rule as in sufi. c. see rule No. 57, fage 279.) 
4. {nsolvents, 
ib, in confinement—what notice and how to creditors. - 
petition of—when to be filed. - . - 
ll. occupation and place of residence of—to be in notice. 
14. issue list, 
ib. causes at issue—to be put on by prothonotary, unless &c. 
15. (see trial list. ) 
16. Judgment, 
7. = 3d monday from process returned—unless &c. - 
18. not to be entered Ist term—unless narr. filed. - 
19. by default Ist term after bail—if no affidavit of defence. 
20. on warrant of attorney 10 or 20 years old—proceedings. 


(like rule as in the suft. court, see rule No. 52, fage 278. y) 
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21. 
ib. 
ib. 

22. 

23. 


21- 
22. 


31. 


14. 


3h, 


26. 


I. 


35. 


34. 


37. 


27. 
28. 
29. 


Al. 


1. 
ib. 
2. 
30. 
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Judgment, 
arrest of—motion for and reasons—when. 82, 
for not declaring—pleading &c. - 33. 
Judges order, 
to enlarge time—to declare or plead. 33, 
Mutual dealing ; see set off 
New trial, 
motion and reasons for—when to be. 
do. not to be—after motion in arrest. 
Order of argument—by counsel; see argument. 
Paper books, 
of points to be argued—when and by whom delivered. 
Payment of money into court, (see bringing money into court. ) 
Payment, 
where defence is fraud—proceedings—how. - 
» (like rule asin sup. c. see rule No. 59, page 279.) 
Pleadings, | 
rules to declare, plead &c.—entered of course—when &c. 
notice of do.—to be given. - - - - 
neglect of—judgment by default or non pross—when. 
do.—subject to future order of court. - 
enlarging time—single judge’s powers—to remain &c. 
issue on—to be entered by prothonotary &c. - 
may be altered—or demurrer put in or not. . 
filing of—time to be marked in prothon. docket. 
dilatory plea—to be verified. : . . 
general issue, with leave kc.—regulated. . ° 
set off—proceedings on do. - - - - 
payment—defence fraud &c.—notice of special matter &c. 
Report of referees, 
to be read in open court—when. 
reasons to set aside—to be filed—when. 
affidavit of facts on_when. - - 
execution on—stayed—when. - - 
exceptions—copy of—tor the court on argument. 
Rule to show cause, 
affidavits on—when may be read. 
Seal of the court, 
to be one used by T. Matlack &c. 
Set off, 
proceedings under—regulated. - - - 
(like rule as in sup. c. see rule No, 58, age 279.) 
Single judge ; see judge’s order, 
Special jury, 
list in each cause—to be delivered to each attorney. 
notice of striking—how to be &c, : , 
striking of exfarte—when, - ° - 
venire for, not to issue~when. . é 
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Trial list, 
causes pending 6 terms—how disposed of. 44, 
do. left off of list 1 year—to be marked. 45. 
do. transferring of—to special jury list. 

Witnesses, 
depositions of—not to be read unless &c. - 
do. rule for taking—entered of course—stipulating &c. 
commission to examine—rule for—of course &c. - 
do. proceedings on_filing interrogatories &c. - 
(like rules as in sufi. c. see rules No. 79, 81, pages 281, 282.) 


47. 
48. 
ib, 
ib. 
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INDEX to the rues of the court of common PLEAS, for the 


city and county of Philadelphia, see p. 290. 


Affidavit, 
not to be read on motions, and rules to show cause— 
unless &c. - - - - - l, 
(like rule as in district c, see rule No. 32, fage 287.) 
of defence—what to contain &c. - - - 2, 5, 
judgment for want of—when, - - ~ - ib, 
Agreement of attornies, 
to be in writing. - - - - 6. 
Appeal, 
one attorney only of aside to be heard. - - - 14, 
not to be continued beyond 4 terms—unless. - - 30, 
Arbitration, 
party not proceeding on—regulations. - - 9, 
(the like rule as in district court, see rule No. 4, page 283.) 
Arrest of judgment, 
on motion to arrest—reasons to be filed. - - 39, 


Attornies, 


Bail, 


rules for admission to practice. 10, 11, 12, 13, 
(the like rules as in the district court, see rules Nos. 7, 


8, 9, fage 284, ) 


examination of—before president or 2 associates. - 10, 
aliens—4 years previous residence. - - : ll, 
integrity and moral character—certificate of. = - - 13, 
one only on a side—upon appeal from just. and aldermen, 4, 
agreements—between. - - - - 6. 
special_to be entered in 6 weeks from return of writ. - 13, 
bond—may be sued in default of. - - - ib, 
if entered de bene esse before 6 weeks out—proceedings. - 16 


(the like rule as in district court, see rule No, 21, page 286. ) 


exception to in that case—20 daysallowed. - ~ - id, 
justification of in that case—how. = - - - - ib, 
if entered after 6 weeks—proceedings. - - m 17. 
(the like rule as in district court, see rule No, 21, page 286. ) 

18, 


on foreign attachment—not to be taken or dissolved—unless, 
affidavits to hold to—what sufficient and proceedings on. 19, 20, 22, 25. 
(the like rules as in district court, see rules Nos. |7, 18, 19, 20, 
fages 285, 6. except the last clause of rule No, 20. ) 


when of course—and when discretionary—how determined, - 2!. 
showing cause of action, before a single judge—how. — - 24, 
(the like rule as in district court, see rule No. 15, page 285.) 

25. 


capias and no bail required_proceedings on. - - 
(the like rule as in district court, see rule No. 14, page 285.) 























‘IONS, 


the 


2, 5, 
ib, 


14, 
30, 


39, 


dy 13, 


10, 
1}, 
13, 
14, 


15, 
ib, 
16. 
ib, 
ib, 
17. 


18, 


21, 
24, 











Pa 


Certiorari, 


Defence ; see affidavit. 


Depositions of witnesses ; sce witnesses. 


Filing’, 
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exceptions on—how to be—and when to be filed, or judgment. 26. 
assignment of general errors—void. i 
judgment on, for want of exceptions—when. 
exceptions on, to be filed—when. 

Commission to examine witnesses ; sce witnesses. 





ib. 
27. 
29. 


papers filed—not to be taken off, unless consent in writing. 40. 


narr. see fileadings. 
Insolvent debtors, 


may give publick or personal notice, to creditors. 


publick—how given. - 


attorney opposing—name of, to be entered on list at calling. 38, 


Jury; 


manner of striking. - 


Judgment, 


at 3d term in debt or contract—unless &c. 
irregular—unless narr. 2d term. 


after rule to plead—and before 2d term—when. 


relieved against—on what terms. 
at 2d term on demand of a plea—&c. when. 
6 weeks rule to plead before—when. 


of non pross—narr. not being filed in 12 months. 


on motion in arrest of—reasons to be filed. 


Non pross ; see judgment. 
Payment ; see pleadings. 
Pleadings, 


rule for a plea on narr. filed in 2 months—judg. on. 
judgment—how relieved against. 


6 weeks rule to plead—when necessary. 


time for—may be enlarged by court or single judge. 
filing of narr.—day of, to be indorsed. 


45, 46. 


2. 
4. 
31. 
ib. 
32. 
ib. 
36. 
39. 


Sl. 

ib. 
32. 
33. 


payment pleaded—replicat. n. soly. entered by proth.—unless. 35. 


narr. on action or app.—not filed in 12 months. 


Reports of referees, 


proceedings on—how regulated. 


(the like rule as in district court; see rule No 39, 


fage 288. ) 


exceptions to—copy for the court on argument. 
notice of filing except.—to be in writing. 


copy of report and except. for court—when. 


Special jury, 


striking of—proceedings on. 
(the like rules as in district court, see rule No. 43, 


fhege 289.) 


39 


36. 


Al. 


42. 
43. 
44, 


45, 46. 
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Trial, 
not to be on trial list—unless cause at issue. - 
Witnesses, 
commission, and rule to take examination of. 
(the like rule as in Supt. court ; see rule No. 81, 
frage 282. ) 
depositions of—not to be read—unless. - - 
(the like rule as in supreme court ; see rule No, 79, " 


fage 281.) 


oar a 


Notre.—TZhe foregoing abstract of the RULES in the “supreme court of 
Pennsylvania,” the “ district court for the city and county of Philadelphia,” 

| and for the“ court of common pleas of Philadelphia county,” will it is hoped 
contribute somewhat to the convenience of gentlemen, firactising in those 


- Pe a tan inate 


courts, 


This compendium, is made from a firinted compilation of the rules at large 
in a duodecimo vol, entitled “ RuLEs for regulating the practice of the several 
courts of Pennsylvania; collected by a member of the profession, (1) and 
revised by the judges ;” printed, Philadelphia, 1819. 





The whole of these rules being comprised under a few leading titles, each 
of them nevertheless frequently embracing many particulars, not indicated by 
the title ; toremedy this inconvenience, an “ alfthabetical and synoptical index” 
has been constructed for the rules of each court, 


A recurrence to this, will hardly fail to direct the inquirer or student imme- 
diately, to all the particular regulations which fall under any general head of 
firactice, 


In attempting avery concise abridgment, notwithstanding all possible care, 





something even of substance may be omitted ; but for common use and piur- 
jroses of reference, the editor hopes these compends will be found sufficiently 
accurate, and in no small degree useful, 


(1) Peter A. Browne esq. counsellor at law 
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CoRrRECTIONS. 


Page 246. Answ. 12. Strike out the‘ seal” at the beginning of the form of ace 
knowledgment ; and insert 6, for k, in * husband.” 


262. The reference at the end of answer No. 108 should read “ see an- 
swer, No. 107, also No. 53 and notes.” 


Bills of Exchange. 


265. In the answer to No. 129, on the subject of damages ufion bills of 
exchange, the 2d parenthesis should terminate at the word“ Mex- 
ico,” and not at «‘ Islands :” As it now reads, 25 per cent would 
appear to be the damages on bills drawn upon the West India 
Islands, whereas 10 per centis that fixed by the stat. 


At the end of the same answer after the word “ given,” should be added, 
“and payment of the princifal sum, damages, and charges of piro- 
“test demanded. 


287. At Nos. 30, 31, the reference should be to “ fi. ante 278.” 
288. At No. 35, to “ pp. ante 278.” At Nos. 36, 37, 38, to “pr. ante 279.” 
296. 4th line from the bottom for “ 22 to 30,” read “ 22.” 


It is proper to remind the reader, that the pages referred to in the Indexes, 
are the preceding fiages of this vol. For example, when the rule of another 
court is referred to as adofited, the abridged rule (at the page mentioned ) in 
this volume is intended, and not the rule at large in Mr. Browne’s edition. 


I observe by Ingersoll’s Dig. of the laws of the U. S. that the western dis- 
trict court of Penn. by act of May 15th 1820, is to be held at Pittsburgh on 


the lst monday in May and 2nd monday in October in each year ; which are 
ftrobably the true times : See ante p. 235. 


Se ae ee 
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VIRGINIA. 


STATE LAW, AND REGULATIONS. 


[1821, 2.] 








No. 1. STATE OFFICERS. 


1. Who is Governor of your state 
&c. 2 
A. Thomas Mann Randolph, Rich- 
mond ; (1° style, simply ‘* governor 
or chief magistrate ;” chosen by joint 
ballot of both houses of the general 
assembly (composed of the senate 
anti the house of delegates ;) term of 
oitice 1 year; but is eligible 3 years 
successively, and then not again eli- 
gible until the expiration of 4 years 
after he shall have been out of that 
office; 2, salary $3333, 34, and has 
been the same from the foundation 
of the government. (3) 


(1) He resides constantly at the seat of 
government, though obliged to do so by no 
positive requisition, but only by the nature of 
his duties. Const. Virg. art 9. 

(2) Though our governor has sometimes 
resigned, and sometimes declined a re-elec- 
tion, there is no instance in which the assem- 
bly has failed to continue in the office for 3 
years a governor willing toserve out the term. 

(3) The executive of Virginia is singularly 
constituted; it is vested not so much in the 
governor as in ‘‘ the privy council,” or “council 
of state” (this last is its constitutional style.) 

This council consists of 8 members chosen 
by joint ballot of both houses : two members 
are removed by joint ballot at the end of ev- 
ery 3 years, and are ineligible again for the 
next three years: all vacancies are supplied 
by new elections in the same manner, 

The governor ean de no official act without 





2. Secretary of state &c. ? 
A. There is no secretary of state. 
The officer that comes nearest to one 
(sed longointervallo, ) isthe clerk of 
the council; app. by the board, and 
holds during its pleasure. He is ex 
officio keeper of the publick seal of 
the state. Const. Va. art. 11—1 New 
Rev. Code, c. 46 § 5. 

He resides at the seat of govern- 
ment; his salary is $1320. Wm. 
H. Richardson is the present clerk. 

3. Chief justice of the su- 
preme court of law, &c. ? 





the advice and consent of this council, in 
which he does not preside, nor has any, even 
a casting voice; only he is not bound to do 
what the council advises, against his own judg- 
ment. The council chooses one of its own 
members president of the board, annually; 
and he isthe lieutenant governor. His style is 
simply ‘* lieutenant governor.” 

The members of the council are not requi- 
red to reside at the seat of government, but 
from the nature of their duties, they must re- 
side generally there, or in the immediate 
neighbourhood. Const. Va. art. 11. 

Their salaries are $8000, divided between 
them according to their attendance. 1 New 
Rev. Code, c. 29. 

The present lieutenant-governor is “ Peicr 
V. Daniel.” 

The executive of Virginia has no powers 
but what are conferred by statute, except that 
of granting pardons and reprieves, which is 
given with some limitations, by the constitu- 
tion, art, 9. 





\. 
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9 See note below for the answer. (1) 
4, —— Clerk of the superiour or 
upreme court, &c. ? 

9 Harrison Dance, is clerk of the 
ourt of appeals, and Peyton Drew, 
fthe general court; and reside at 
e seat of government (Richmond.) 
They and all other clerks of courts 
old during good behaviour ; and are 

pointed by their respective courts. 
onst. Va. art. 15. 

5, —— Attorney General: &c. ? 
9. John Robertson, Richmond ; cho- 
on by joint ballot of both houses ; 
olds during good behaviour; va- 
ancies supplied as in the office of 
udge. Const. Va. art. 14. 

6. When, and where, is the annu- 
| meeting of the legislature ? 


(1) There is properly no chief justice of 
firginias the eldest judge in commission 
ctually present in court (if consisting of more 


Mhan one judge,) presides. The senior judge 


commission of the court of appeals, is from 
ourtesy styled ‘ the president.” 

The president of the court of appeals at 
is time is William Fleming; who from age 
dinfirmity, has not sat for some two or three 


years. The judges of that court arg not re- 


ured by law to reside in any particular 


Place. 


As to the mode of appointment of judges, 


FB. The justices of the peace who are the judges 


f the county courts, are appointed and com- 
missioned by the governor with the advice 
nd consent of the privy council, on recom- 

endation of the respective county courts, a 
majority of all the acting justices being pre- 
ent, or the justices having been summoned 
ccording to previous order, to attend for the 
purpose of making such recommendation. 

Il. The mayor, recorder and aldermen, who 
re the judges of the respective corporation 
ourts, are chosen and appointed in the man- 
‘r prescribed by the charters of the several 
Owns: there is a little variety in this respect ; 
but they are in general chosen annually out 
of the common council of the corporation, 
Which is elected by the citizens or burghers 
III. All the judges of the superionr courts of 
aw and equity, are chosen by joint ballot ef 








Sid 


A. Richmond, Henrico co. The le- 
gislature meets annually on the ist 
monday in December. 


UNITED STATES OFFICERS. 


7. Who is District judge, &c. ? 
A. St. George Tucker, of the eastern 
district; resides at the city of Wil- 
liamsburg ; John G. Jackson, of the 
western district ; resides at or near 
Clarksburg. (2) 

8. —— Clerk of the District court 
&c. ? 
A. Richard Jeffries, of the district 
court held at Richmond, and resides 
there. 

Seth Foster, for the district court 
held at Norfolk, and resides there. 


both houses of assembly, and commissioned 
by the executive: vacancies occurring duriag 
the recess of the legislature, are supplied by 
the executive, subject to be confirmed or su- 
perseded by the assembly at its next annual 
session, 

The justices of the peace hold during good 
behaviour, and the continuance of their resi- 
dence in their respective counties. 

The judges of the superiour courts of law 
and equity (they are the only judicial officers 
who are called judges, either by the law or in 
common parlance,) all hold during good be- 
haviour. 

The court of appeals which is the supreme 
civil, and the general court which is the su- 
preme criminal tribunal, are held at the seat 
of government. 

The justices of the peace have no salaries 
or emolument; the judges have fixed salaries. 
Const. Va. art. 14, 15. 








(2) There are two districts in Va one com- 
posed of the territory east, and the other 
west of the Alleghany mountains. The 
western district courts have more extensive 
jurisdiction than the eastern; the latter have 
the jurisdiction given by the laws of congress 
to the district courts of districts that are with- 
in, and the former that which is given to the 
district courts of districts that are without, the 
jurisdiction of a circuit court of the U. Siates. 
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* * * * * * for the district 
court held at Wythe court-house ; 


resides : 
* * ® * bd 





* for the district 
court held at Lewisburg; resides 
——. (1) 

Edward B. Jackson, for the dis- 
trict court held at Clarksburg, and 
resides there. 

9. —— District Attorney, &c. ? 
A. Robert Stanard, for the eastern 
district ; resides at Richmond. 

Jacob Beeson, for the western dis- 
trick ; resides at Wood county 


on the Ohio. 
10. Marshal, &c. 2 


4. John Pegram, for the eastern dis- 
trict; resides in Dinwiddie co. his 
deputies in Richmond and Norfolk 
respectively ; where the marshal’s 
offices are kept. 

Benjamin Reeder, for the western 
district; resides at Clarksburg, 
Harrison co. 

11. What Justice of the S. court 
of the U.S. holds the circuit in your 
state, &c. 2 
A. Ch. justice John Marshall, Rich- 
mond. 

The eastern district of Virginia 
and the state of North Carolina, 
compose the 5th judicial circuit of 
the U. States. 

12. At what times and places, are 
District courts of the U. S. held, &c.? 
A. For the eastern district, at Rich- 
mond, 2d April and 15th October: 
Norfolk, 1st May and 1st November. 

For the western district, at Wythe 
Co. c. house, 1st mondays in April 
and September: Lewisburg (2) on 
the fridays succeeding the 1st mon- 
days in April and September: Clarks- 
burg (3) 4th mondays in May and Oc- 
tober. 

13. Circuit courts &c. ? 

(1) I do not know the names of the gen- 
tlemen who are the clerks in these districts, 
(2) Greenbrier co. (3) Harrison co, | 
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A. At Richmond, 22d May and ome 2. 
November: Richard Jeffries, clerk, HR io 
ye 

LAWS—LAW BOOKS. mé 

Ri 

14, What number of volumes, domme CU 

of 


the compiled body of your Staty 
law consist of, &c. 2 

A. In 1817 an act was passed ap 
pointing revisors to make anothy 
revision of the laws, (being the niyj 
revision of the laws of Virginia) 
The revisors made their report ; 
the assembly of 1817, 18. And, 
the two sessions of 1817, 18, ay 
1818, 19, the revision was complet 
by the legislature. 

This edition (in 2 vols.) was pil 
lished in 1819, and is a comple 
compilation of all the statute lay 
in force in Virginia on the 1st mm 











la’ 
A. 
Cc 


au 
ed 


day in Dec. 1819. ar 
It contains also a copious inde Je 

and the constitutions of the U. S, a da 

Virginia: itis generally cited, “14 

2 New Rev. code.’’ (4) 
15. Can the publick laws in par 4 


phiets, be procured, &c. 

(4) The following editions of the laws of /i 
ginia are now extant. 

1632. Revised by theassembly. This editini I  — 
in M.S. - 

1642, 3. Another general revision, by the » 
sembly, M.S. 

1657, 8. Another, during the protectorship 
Cromwell, prepared by a committee ( Ly 
revisors, appointed in 1756, M. S. 

1661, 2. After the restoration of Ch. LI. prep 
red by a committee of revisors, M. S. 

1684, 7. Purvis’s edit. (so called,) printed: PY 

London between these years. 

Edition, prepared by a committee 

Revisors, M. S. 

Park’s edit. printed at Williamshw: 

under an order of the general asse! 

held in 1727; quoted “ Virginia lw 

edit. 1733.” 

Another revision ; commenced in 1745. 

Revised edition, printed by Vim. Hunt 

at Williamsburg, b) authority of the * 

sembly, quoted “ edit. of 1753.” 


1705. 


1733. 


1748. 
1752. 
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A. The pamphlet copies of the ses- 
sions acts of assembly, for a few 
years back, may be procured of Tho- 
mas Richie, the publick printer at 
Richmond ; but it is difficult to pro- 
cure those of an old date. Very few 
of the profession have them. (1) 

16. Isthere any Digest of the state 
laws &c ? | 
4. No; unless the “ Mew Revised 
Code’? may be called a digest. 

It contains all the statute law 
which was in force in Virginia, of a 
general and publick nature, on the 
ist monday in December 1819 ; omit- 
ting all that had expired or been re- 
pealed ; and repealing, in terms, all 
publick laws omitted in that edition. 

The plan of the edition is novel 
and peculiar: the statutes are print- 
ed entire as they were enacted, but 
are classed according to their sub- 
ject matter, without regard to their 
dates. 


(1) I know of only one complete collec- 
tion of Virginia statutes, and that belongs to 
Wm. Waller Hening, clerk of the superiour 
court of chancery of Richmond: thecollection 
in the office of the keeper of the rolls, is not 
complete beyond the revolution; thenceforth 
it 1s perfect. 


1769. Edition; printed by W. Mind, A. Purdie 
and J. Dixon, at Williamsburg, by order 
of the general assembly. quoted “ed. 
1769,” or * old body of the laws.” 

1785. Edition; printed by Thomas Nicholson 
and Wm. Prentis at Richmond; called, 
“ ed. of 1785.” or the “ Chancellor’s re- 
visal,” 

47}4. Edition; printed by Augustine Davis, 
at Richmond, by authority of an act of as- 
sembly. This contains all the general laws 
then in force, including those of the session 
of 1794, 5, quoted * Rev. code.’ 

1803. Edition; printed by Samuel Pleasants 
jun. qnd Henry Pace, at Richmond, by 
authority of an act of assembly in 1802. 
It contains all the laws in that of 1794, and 
the general laws subsequent thereto, to the 
session of 1801, 2, inclusive, called, 1 

Rev. code.” 
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‘An abridgment of all the publick 
laws of Virginia, to January, 1758, 
by John Mercer, gent.’? Glasgow, 
1759. (2) 

17. Are there any Reports of cases 

in your state courts, &c. ? 
A. Wythe’s Reports; being “ deci- 
sions of cases between 1790 and 1794, 
by the high court of chancery of Virgi- 
nia, with remarks upon decrees of the 
court of appeals, reversing some of 
those decisions; by the late George 
Wythe, chancellor.” 1 vol. fol. 

Washington’s Reports; being “ re- 
ports of cases argued and determined 
in the court of appeals of Virginia, 
| from fall term 1790, to fall term 1796 ; 
by Bushrod Washington.” 2 vols. 

Call’s Reports ; being “ reports of 
cases argued and determined in the 
same court, from spring term 1797, to 
spring term 1803; by Daniel Call.” 
3 vols. 

At the end of the 3d vol. are print- 


(2) I have added this, finding it in AZ 
Carey's catalogue of 1821. Ed. 





1808. Another vol. published by Samuel Plea- 
sants, by authority of an act in 1807, con- 
taining the laws of a general nature from 
the session of 1802, 3, to 1807, 8, inclusive, 
with 13 appendices, and a table of statutory 
fines, forfeitures, penalties and amerce- 
ments; called “the 2d vol. of the Rev. 
code” 

1812. Another vol. called “the supplement to 
the Revised code,” by Samuel Pleasants, 
published by authority of an act in 1812. 
This contains all the acts of a general na- 
ture passed at the sessions of 1808, 9, 10, 11. 
This act of 1812, authorised a new edition 
of the Mev. cede. 

1814. This was printed by the same publisher, 
being a copy of the edition of 1803, with 
many additional notes and references; 
quoted “1 Rev. code.” 

A collection of the statutes at Jarge, from the 
very foundation of the colony, made by 

Wm. Walier Hening, *s now publishing, 

(6 vols. containing the statutes to the year 
1755, being publishgd:) quoted.— Her. 








stat. at large.” 
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ed, “reports of a few cases of June 
term 1790. These are by Mr. 
Marshall, the present ch. justice of 
the U. S. | 

Hening and Munford’s Reports ; 
being “reports of cases argued and 
determined in the same court, from 
October term 1806, to October term 
1809 ; by William Waller Hening and 
William Munford.” 4 vols. 


Munford’s Reports ; being “ re- 
ports of cases argued and determined 
in the same court, from October term 
2809, to 1820; by William Munford.” 
6 vols. 

Brockenbrough & Holme’s cases ; 
being “cases decided by the general 
court of Virginia, chiefly relating to 
the penal laws, from 1789, to 1814, 
with explanatory notes; by judges 
Brockenbrough and Holmes.” 1 vol. 
1815. 

State Reporter, Francis Walker 
Gilmer ; appointed by the court of 
appeals, under authority of an act of 
the legislature, passed in the session 
of 1819, 20 ; none of his reports are 
yet published. 

18. Is there any Digest of cases in 

your state courts, &c. ? 
A. Munford’s Index ; being “‘ a gene- 
ral index to the Virginia law autho- 
rities reported by Washington, Call, 
Hening and Munford, and by Mun- 
ford, with notes ; by Wm. Munford.” 
t vol. 1819. 

19. Are there any Treatises on 
the law, in your state &c. ? 
4. The list is very short. 


** Blackstone’s Commentaries, with 
notes of reference to the constitution 
and laws of the U. States and of Vir- 
ginia ; with an appendix to each vo- 
hume, containing short tracts on such 
subjects as appeared necessary to form 
a connected view of the laws of Virgi- 
nid, as @ member of the jederal union; 
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by St. George Tucker.’’ 
1803. (1) 

*¢ The Virginia Justice ; by Win, 
Waller Hening.” 1 vol. 

‘‘American Pleader and Lawyer's 
Guide, in commencing, prosecuting, 
and defending actions of common lay 
and suits in equity ; by the same.” 9 
vols. 1811. (2) 

Rules “ of the superior courts o 
chancery at Richmond and Lynchburg, 
together with instructions for commis. 
stoners in chancery, founded on the tk. 
cisions of the supreme court of appeals, 
the late high court of chancery, ani 
| the present superior courts of cha 
for the Richmond and Lynchburg dis. 
tricts, illustrated by examples.” By 
the hon. Creed Taylor Esq. judge of 
the superior courts of chancery, for the 
Richmond and Lynchburg districts 
Printed Richmond, 1820. (3) 


5 vols, 








(1) The editor of this scarce and valuable 
work, was at the time professor of law in the 
university of William and Mary, and one of 
the judges of the general court of Virginia; 
and is now district judge of the U. States, for 
the eastern district of Virginia. 1t is inserted 
for sale in M. Careys catalogue, of 1821. Eu 

( 2)l have added this, supposing it to be 
by the same Mr. Hening. It is advertised 
by this title, in M. Carey’s catalogue of 1818, 
as printed in N. York, 1811, 2 vols. In his 
catalogue of 1821 it is said to be 1 vol. Ed. 

(3) This is a small quarto pamphlet, and 
beside the rules which I have extracted from 
it, contains much other and very useful mat- 
ter indicated in the title. Especially in r- 
gard to taking accounts of ex’rs and trustee: 
&c. before commissioners of the court; prt: 
scribing the formes of accounts, the methods 
of computing interest on balances; the get 
eral duties of commissioners &c. 

They appear to be drawn up and compiled 
with great care, accurate discernment and 
ability: commissioners in chancery (or 4 
denominated in our courts “ masters”) would 
in all places derive from these instructions, 
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Perhaps under this question might 
be included “ Manual of parliament- 
ary practice,” by Tho. Jefferson.( 1) 

20. —— Foreign law books repub- 

lished in your state, &c. ? 
4. None which I recollect, unless it 
be Mr. Tucker’s “ Blackstone,” be- 
fore mentioned ; this was published 
or printed, in Philadelphia. 

21. —— Reports of Cases in the 
district or circuit courts of the U.S. 
in your state, &c. 2 
4. None; except the “ Trial of Aa- 
ron Burr for High Treason against 
the U. S. before the circuit court of 
the U. S. held at Richmond May term 
1807, taken in short hand, by T. Car- 
penter.”” 3 vols. 1807. 

(There is also a report of this trial 
by Daniel Robinson. 2 vols. 1808.) 

92. Is there any Digest of cases 

in those courts, &c. ? 
4. There is no digest. As to the 
practice of those courts, it conforms, 
on the law and equity sides, to the 
practice of the superiour or state 
courts of law and equity respectively. 
The admiralty practice conforms, to 
the general practice of the federal 
courts in admiralty cases throughout 
the union. 

95. Have any books been compo- | 
sed, in your State, &c. ? 
l. * Debates, on« the constitution of 
the U. States, in the convention of Vir- 
sina which ratified it, in 1788.” 


(1) A very handsome and improved edi- 
tion, and containing “the rules and tonal 
of the senate and house of representatives 
of the U. S.” “and joint rules of the two 
houses,” is lately printed (1820,) by Davis 
and Force, Washington. Ed, ' 





framing their reports in a clear and succinct 
method. I regret that my plan does not 
admit of their insertion: Gentlemen who 
may wish to possess the pamphlet, may 
doubtless obtain it by mail. is printed at 
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“‘ Constructions construed ; by Joln 
Taylor of Caroline.” 

This is an examination of the doc- 
trine of the supreme court of the U. 
States, in the case of Mc Cullock vs. 
Maryland ; concerning the constitu- 
tionality of the charter of the bank 
of the U. States. I have mentioned 
these, as supposing them to fall un- 
der the very general description of 
this question. 


ATTORNIES— COUNSELLORS. 


24. Is there any distinction in the 
profession of Attorney and Counsel- 
lor, &c. 2 
A. None. 
25. By whom are attornies op 
counsellors admitted, &c. ? 
41. No person can practice as coun- 
sel or attorney, without a license 
from some 3 of the judges of the court 
of appeals, courts of chancery, or gen- 
eral court. Any 3 judges, upon cer- 
tificate being produced to them by 
the candidate, from the court of the 
county or corporation, where he hath 
usually resided for the preceding 12 
months, that he is a person of honest 
demcanor and upwards of 21 years of 
age, and finding him on examination 
duly qualified, may grant him a li- 
cense, under their hands and seals, 
to practice the law in the inferiour 
and superiour courts of the common- 
wealth. 

The license extends to all courts.(2) 


2) We qualify in every court we practice 
in, with leave of court, by taking the oath of 
fidelity to the commonwealth and an oath of 
office. Conviction of felony, incapacitates 
the convict to obtain a license; or if before 
licensed, ipso facto vacates it. 

I believe not a single instance of the kind 
ever occurred. Upon intormation of malprac- 
tice in the profession, and conviction thereup=- 
on too, the court may suspend or vacate the 
license according to the degree of miscon- 
duct: I never heard of any case of this kind 





Richmond by J. and G. Cochran, Ed, 
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26. On what conditions, &c. from 
other states, &c. ? 
A. Counsel and attornies licensed 
and qualified to practice in Pennsyl- 
vania, Ohio, Kentucky, Tennessee, 
N. Carolina, Maryland and the dis- 
trict of Columbia, may be allowed 
to practice in the courts of Virginia, 
upon producing certificates of their 
licenses and qualifications at home, 
and taking the oath of office only. 
Counsel and attornies of the other 
states, must be licensed and qualified 
as counsel and attornies of Virginia 
according to our laws, in order to 
practice here. 


COURTS. 


27. What are the names of the se- 
veral courts in your state, &c. 2 

28. Their style, &c.? 

29. The extent of their several ter- 
vitorial jurisdictions, &c. 2 

30. Which have original jurisdic- 
tion, &c. 2 

31. partly original,and part- 
ly appellant &c. ? 

$2. appellant jurisdiction on- 
ly, &c. ? 

33. Which are courts of equity, 
and which of law, &c. 2 

$4. What methods are used to 
carry up judgments &c. ? 
4. In answer to these inquiries, the 
following concise account is given, 
of our judicial system. 








I. The * Courts OF THE SEVER- 
AL JUSTICES OF THE PEACE IN THE 
COUNTIES, AND MAYORS, RECORD- 
ERS, AND ALDERMEN OF TOWNS.” 


Each of these officers singly have 
cognizance in cases of debt or penalty, 
trover, and detinue, where the sub- 
ject or sum in controversy, exclusive 
of interest, exceeds not $20 or 400Ib. 
of tobacco, except that they can en- 
tertain cognizance of attachments a- 
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gainst absconding debtors, when tho 
debt exceeds not $10. 

The justice or alderman issues his 
warrant, directed to the constable, 
to summon the debtor to appear be. 
fore himself or any other justice at q 
given day and place of appearance, 
to answer to the complaint. They 
proceed summarily, without plead. 
ing, and without jury, according to 
the principles of law and equity (s 
the statute prescribes ;) in practice, 
their rule of justice is, the arbitriun 
bont viri. 

If the debt or penalty, or subject 
of trover or detinue, exceeds $10, or 
200Ibs. of tobacco, an appeal lies from 
the judgment, to the county or corpo. 
ration court, as to law and fact: and 
there the proceeding is also swmma- 
ry, without pleading and _ without 
jury; and the court is required t 
govern itself by the principles of law 
and equity ; attornies are heard ; ant 
much less latitude of arbitrium is in- 
dulged, than by the single magis- 
trate out of court. 

These magistrates in their judicial 
proceedings, are not courts of record. 
The constables are their executive 
officers. 

The territorial jurisdiction of all 
and each of the justices of the peace 
of the counties, extends over the 
whole of their counties respectively; 
of the mayors, recorders, and alder- 
men of towns, over the whole corpv- 
rations respectively. 

Their criminal jurisdiction, out ol 
their county or corporation courts, 
may be summed up in a few words: 
they are conservators of the peace; 
commit for felonies ; recognize per- 
sons guilty of misdemeanors affect- 
ing the peace, to appear before their 
county court for judgment; and are 
charged @vith all the main duties of 
the police. 





They have no fees or emoluments 
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of office of any kind ; yet they admin- 
ister oaths to affiants; take deposi- 
tions in chancery, and de bene esse 
at law; also acknowledgments of 
deeds, and privy examinations of 
femes covert; and perform a thou- 
sand other offices, light taken singly, 
but burdensome and highly impor- 
tant in the aggregate. 1. Vew Rev. 
Code, ch. 71. 


Il. The «‘ Counry courts;” held 


every month in each county. 


The justices of the peace are the 
judges in this court; the manner of 
their appointment has been stated, 
in answer to No. 3. 

Their jurisdiction is civil and 
criminal. 

ist. Their civil jurisdiction is very 
extensive. 

They have cognizance of all cau- 
ses at common law or in chancery 
within their respective counties, 
where the value in controversy ex- 
ceeds $20. or 400Ibs. tobacco, except 
only, that they cannot proceed to 
outlawry. 

Their common law cognizance, in 
actions real, personal and mixed, if 
the defendant or the land be within 
their territorial jurisdiction, that is, 
their respective counties, is as gener- 
al (with this exception that they can- 
not proceed to outlawry,) as that of 
the court of the King’s bench and 
common pleas in England united. 

Their equitable cognizance, if any 
one defendant reside or if.the subject 
be within their territorial jurisdic- 
tion, is almost as general (the limi- 
tation is very trivial, as that of the 
high court of chancery in England ; 
but they have none of the legal and 
ordinary, or personal jurisdiction of 
the lord chancellor. 

They have all the jurisdiction of 
the ecclesiastical courts in England, 
in causes touching the probate of 
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wills, and granting of administra- 
tion. 

They have power to open new, 
and discontinue or alter old roads, 
and to grant permission for the erec- 
tion of mills and mill dams: pro- 
ceeding by writ of ad quod damnum 
to compensate individuals for dama- 
ges arising from the opening of new, 
or altering or discontinuing old 
roads, and from the erection of mills 
and dams. 

They have the custody of idiots 
and lunaticks, and the appointment 
of committees to take care of them 
and their estates. They appoint 
guardians of infants, call them to ac- 
count, supersede and control them. 

They build court houses, clerks’ 
offices, and bridges ; and keep them 
in repair: to defray the expenses of 
all which, they have power to levy 
an annual tax on the people and per- 
sonal property of their counties. 

These are the general heads of 
their jurisdiction and powers: so 
extensive and various are the cogni- 
zance and authority of these tribu- 
nals, in matters of government and 
police, as well as in judicial causes, 
that it were impossible to give an ac- 
count of the minute particulars in a 
note like this: add to which, it is the 
usage of the legislature in special 
cases to make the county courts, com- 


| missioners for the transaction of any 


kind of business. 

In all causes at common law, where 
the debt or damages are $100 or 
3000lbs of tobacco and upwards, or 
concerning the title or bounds of 
land, or mills, roads, the probate of 
wills, or grant of administration; an 
arbitrary appeal (1) lies from the fi- 
nal judgment of the county court, to 
the superiour court of law of the coun- 
ty; and where the debt or damages 


(1) Meaning an appeal of rigéz, Ed. 
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are $33, 33 cents and upwards, the 
superiour court, or any judge of the 
general court in vacation, may, for 
error assigned, allow a writ of error 
or supersedeas. 

From final decrees of the county 
courts in chancery, where the debt 
or subject is $33,33 and more, arbi- 
trary appeals are allowed to the su- 
periour court of chancery of the dis- 
trict to which the county belongs ; 
which court of chancery, or any 
chancellor, for error assigned, may 
allow appeals and writs of superse- 
deas to and from decrees interlocu- 
tory as well as final. 

2d. The criminal jurisdiction of 
the county courts, is different in re- 
spect of free persons and in respect 
to slaves. 

As to free persons, when one has 
been committed for felony, the coun- 
ty court, within the jurisdiction of 
which the offence has been commit- 
ted, holds what is called a “ court of 
examination,’’ and determines wheth- 
er the prisoner ought to be dischar- 
ged from further prosecution, or tried 
for the offence. If they discharge 
him it isa final acquittal: if their 
judgment be, that he ought to be tri- 
ed; then, in cases of petty larceny 
(that is of goods under the value of 
$4,) they direct the trial at their 
own bar ; and the proceeding is ac- 
cording to the course of the common 
Jaw ; the accused is indicted by their 
grand jury, and tried by a petty ju- 
ry, with all the privileges of counsel, 
challenges of the jurors &c. (1) In 
all cases of felony, other than petty 
larceny, the county court sends the 
accused to be tried by the superiour 
court of law of the county. 

Over all criminal cases affecting 


(1) In Virginia, parties are allowed coun- 
sel in all cases, in all their stages, civil and 
criminal. 
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free persons ( excepting impeach. 
ments, treason, felony, informations 
against officers for misbehaviour jy, 
olfice,) they have original and final 
cognizance, concurrent for the mos 
part with the superiour courts of lay, 
and proceed according to the cours 
of the common law. 


As to slaves, the county courts ar 
courts of oyer and terminer in all ca. 
ses of crimes committed by them. ke 


The court is bound to assign th fe ) J" 






































prisoner counsel; and the justica je) 
must be unanimous on the questio, Hee ™ 
of guilty or not guilty ; a single dis. 
sentient acquits, (1) 7 
Wi 


There remain some other points 
to be noticed. ; 
The terms of the county courts ar ie“ 


divided into monthly sessions ani th 
quarter sessions; the terms of fou - 


months ofthe year, (various montli 
in different counties ) are quarter ses. SI 


sions ; the terms of the other montls th 
of the year are monthly sessions. . 
For the trial of all presentments “ 
and criminal prosecutions in which 
their cognizance is final, and allci 
il suits at common law, the quarie Be 
sessions have jurisdiction, and the jv 7 ,. 
risdiction in such cases is exclusive e 
of the monthly sessions. In all suit HB . 
inchancery, cases relating to proba B 
of wills, grant of administration § 
and attachments against absconding BH , 
debtors, the quarter sessions ant P 
monthly sessions~ have concurrelll n 
jurisdiction; all other business ( HR » 
the court of whatever kind, be 
(1) My correspondent adds ‘ Crimes ar n 
always defended by their counsel with ini § 
nitely more zeal, than they are prosecuted b/ i 
the commonwealth’s attorney; and the cour's 0 
are in general, just, dispassionate, and mos 8 
merciful tribunals. From their sentence ther 
is no appeal, but to the mercy of the execl a 
tive; which I think, is rather too ready © fh 


interpose,”” 
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longs to the monthly sessions exclu- 
sively. 

In ordinary cases, any 4 of the 

justices constitute a quorum. 
" In courts for the examination of 
free persons Charged with crimes, 
and in courts of oyer and terminer 
for the trial of slaves, any 5 justices 
make a quorum. 

In various matters, relating to 
county government, a majority of the 
justices must be present, or at least 
the justices, must be specially sum- 
moned to attend for the purpose. (1) 

III. The *CorporaTion courts.” 
These are co-ordinate tribunals, 
with the county courts. 

Their powers and jurisdiction, 
civil and criminal, are in general 
thesame: only, the cognizance of the 
corporation courts is limited, to suits 
between the inhabitants of the re- 
spective corporations, or between 
them and persons not inhabitants of 
the commonwealth; and in both cases, 
to suits in which the cause of action 
arises in the corporation. 

The mayor, recorder and alder- 


' men, are the judges. 


Their constitution, in every other 
respect, is the same as that of the 
county courts ; and their powers co- 


- extensive. 


(1) This county court system let me ob- 
serve, is the oldest institution of Virginia. It 
passed through the revolution without any 
material change. It strikes strangers with 


) wonder, that such important and extensive 


jv:icial powers should be committed to jus- 
tices of the peace (very few of whom are 
men of the law,) and that they should execute 
such various and extensive powers in police, 
in judicature, and even in government, with- 
out fee, emolument or reward, to the general 
satisfaction of the people. 

Habit, which assimilates all institutions 
and makes them salutary to the body politick, 
has made this wholsome and almost ne- 
“essary to the publick weal, and grateful to 
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The appellate jurisdiction over 
them, is also the same. 

1V. The “ Crecvurr courts, OR 
SUPERIOUR COURTS OF Law;”’ (they 
are called in the statute book and in 
common parlance, indifferently by 
both appellations.) These, are held 
in and for every county of the com- 
monwealth. 

The counties are laid off in 15 cir- 
cuits, about 7 in each circuit, and 
one judge of the general court (who 
must reside within his circuit,) is as- 
signed to each ; and he holds 2 terms, 
spring and fall, in each of the coun- 
ties within his circuit. 

The jurisdiction of these circuit 
courts, is civil and criminal. 

ist. Their civil jurisdiction is ap- 
pellate and original ; their appellate 
jurisdiction over the county and cor- 
poration courts, has been already de- 
scribed. 

Their civil original jurisdiction, 
extends to all cases at common law, 
where the sum or subject amounts to 
$100, or 3000/b. of tobacco ; to tro- 
ver and detinue above $20; to all 
land causes ; cases of habeas corpus3 
mandamus; probate of wills, and 
letters testamentary or of adminis- 
tration; and universally, to all 
causes not reserved to the exclusive 
jurisdiction of the general court, of 





publick feeling ; and the experience of two 
centuries has gradually improved and adapted 
it to the genius, the wants, and condition of 
the people. 

From long and intimate knowledge of 
these county courts, I can bear testimony to 
the general justice and regularity of their pro- 
ceedings ; but it is the purity, the easy, un- 
assuming, unconscious dignity, and (above 
ail,) the impress of parental and neighbourly 
kindness (I can devise no other apt epither,) 
seen and felt in the administration of all 
their powers, which chiefly endears these tri- 
bunals, and procures for them universal re~ 





spect, 
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which these circuit courts are bran- 
ches. 

2nd. 'They are the courts of oyer 
and terminer, in all cases of treason 
and felony committed by free per- 
sons, (the accused being first sent to 
them for trial in the manner above 
stated, by the county or corporation 
courts;) and they have concurrent 
jurisdiction with the county and cor- 
poration courts, in all other causes 
of a criminal nature, saving some 
petty penalties belonging exclusive- 
ly to the jurisdiction of those infe- 
riour courts, and some few crimes of 
which the cognizance is given by the 
constitution or reserved by statute, 
to the general court. 

Their territorial jurisdiction is 
limited to the counties, in and for 
which they are held respectively. 

These circuit courts may adjourn 
any question, civil or criminal, 
arising before them, to the general 
court, on account of novelty and difli- 
culty ; in which case, the general 
court certifies its opinion back to the 
circuit court from which the case is 
adjourned. 

The appellate jurisdiction exerci- 
sed over them, is two fold, civil and 
criminal ; the civil is vested in the 
court of appeals, which is the su- 
preme civil tribunal ; and the crimi- 
nal is» vested in the general court, 
which is the supreme criminal tri- 
bunal of the state. 

From final sentence of conviction 
in any criminal case, in a circuit 
court, the general court may award 
a writ of error, for error apparent 
on the record, the accused having the 
right to except to any opinion, or 
charge on points of law given by the 
circuit court, on his trial ; and from 
all final judgments of the circuit 
courts in civil causes, if the matter 
in controversy be equal in value to 
$100, or s000ll. of tobacco, or 
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more, or be a freehold or franchise, 
or the title or bounds of land be in 
question, an arbitrary appeal lies to 
the court of appeals ; or the court of 
appeals, or any judge thereof in va. 
cation, may allow writs of error op 
supersedeas to such judgments. 


In controversies concerning mills, 
roads, probates of wills, and grants 
of administration, the appeal bring 
all questions, both of law and faci, 
before the appellate tribunal; anj 
in such cases the evidence adducei 
in the circuit courts, is there spread 
at large on the record. 


The circuit court of each county 
may change the venue, from tle 
county or corporation court, to the 
circuit court; and from the circuit 
court of one county, to that of a 
other county within the same cir. 
cuit. 

V. The “GENERAL covrrt;’ 
which consists of 15 judges, ami. 
jority of whom is necessary to make 
a quorum. 

It is held at the seat of gover: 
ment (Richmond ;) and there are tw 
terms annually, commencing on tht 
15th June and 15th November. 


Its jurisdiction extends to all cau 
ses, except those, of which the cog- 
nizance is vested by the constitution 
and laws of the U. States or of this 
commonwealth, in some other court. 

Its cognizance in cases adjournel 
to it from the circuit courts, and in 
writs of error to judgments of the 
circuit courts in criminal cases, hai 
been already mentioned. 

It is the court of exchequer, to heat 
and determine all motions and suits 
of the commonwealth, against pub- 
lick debtors and defaulters. 

It is the court for the trial of all 
Impeachments exhibited by the houst 
of delegates, except impeachments 
of members of its own body (court) 
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and Ithas exclusive cognizance of all 
icel Memprosecutions of a criminal nature 
ead Mexcept impeachments,) against a 





ember of its own body, unless the 
pffence be of a nature cognizable be- 
ore some court other than a circuit 
ourt: 
And has power to grant writs of 
abeas corpus in all cases ; and writs 
of mandamus to the circuit courts. 

It has exclusive cognizance of 
rimes committed within the terri- 
rial jurisdiction of the common- 
ealth, but not within the body of 
any county; as in havens, bays, 
&e. 

From the judgments of this court, 
in cases of a criminal nature, there 
is no appeal. 

From all its final judgments in 
civil cases, an appeal lies to the court 
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5 HB of appeals, as from the judgments of 

J the circuit courts; or, the court of 

‘ appeals may allow writs of error 

‘| or supersedeas to such judgments. 

. VI. The “ suPERIOUR COURTS OF 

. CHANCERY.” 

“ The state is divided into 9 chan- 
cery districts, in each of which a 

. superiour court of chancery is held. 

; There are 4 chancellors. 

‘ The superiour court of chancery 
for the Richmond district, is held at 

Richmond twice annually, on the 

Ist of January and 1st of June. 

! For the Lynchburg district, at 

Ly nchburg in the county of Camp- 


hell, on the 10th of May and 10th of 
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October ; to these districts one chan- 
cellor is assigned, who is required 
by law to reside at Richmond. 

For the Williamsburg district, at 
Williamsburg in the county of James 
city, on the ist of June and 15th Oc- 
tober. 

For the Fredericksburg district, at 
Fredericksburg in the county of 
Spotsylvania, on the 15th April and 
15th September: to these two, one 
chancellor is assigned, who is requi- 
red to reside at Fredericksburg. 

For the Greenbrier district, at 
Lewisburg (Greenbrier county court 
house,) on the ist June and ist No- 
vember. 

For the Staunton district, at Staun- 
ton in the county of Augusta, on the 
15th June and 15th November. 

For the Wythe district, at Wythe 
county court house, on the mondays 
succeeding the commencement of the 
spring and fall terms of the superi- 
our courts of law for the county, in 
May and October; to these three dis- 
tricts, one chancellor is assigned, 
who is required by law to reside at 
Staunton. 

For the Winchester district, at 
Winchester in the county of Freder- 
ick, on the 1s¢ monday in April and 
2ist November. 

For the Clarksburg district, in the 
county of Harrison,on the 3d mondays 
after the 4th mondays in April and 
September : and to these two, another 
chancellor is assigned, who is requi- 
red by law to reside at Winchester. 

The appellate jurisdiction of these 
courts over the final decrees of the 
county courts in chancery, has been 
already mentioned. 

They have general original juris- 
diction over all persons and all cau- 
ses in chancery, within their respec- 
tive districts, if the matter im con- 
troversy be of the value of $33. 3S 


cts. or more. 
42 
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They are always open, to aliow) periour courts of law and Chancery 


writs of habeas corpus, ne exeat, 
and injunctions; to direct accounts 
in causes pending in their courts; and 
to allow appeals, from the final de- 
crees of the county courts in chan- 
cery to their own courts, and from 


their own decrees to the court of 


appeals. 
An appeal lies from the superiour 


courts of chancery to the court of 


appeals, in all causes, in which the 
matter in controversy is equal to 
$100, or 3000lbs. of tobacco, or is 
land, slaves or other specifick pro- 
perty ; and that, both from interlo- 
cutory and final decrees. 


From interlocutory decrees, the 
court of chancery pronouncing them, 
or the chancellor in vacation, may 
allow an appeal, if money be decreed 
thereby to be paid ; or the title or 
possession of property to be chan- 
ged ; or if the court think the appeal 
proper to settle the principles of the 
cause, and to avoid expense and de- 
lay ; and if the chancellor refuse an 
appeal in such case, the court of ap- 
peals or any judge thereof in vaca- 
tion may, for error assigned, allow 
the appeal. 


From final decrees, the appeal is 
arbitrary at any time during the 
term, and during the vacation next 
after the term at which the decree is 
pronounced ; and after that time has 
elapsed, an appeal may be obtained 
on petition, for errors assigned, at 
any time within 3 years; and such 
appeals may be allowed by the re- 
spective courts of chancery, or the 
chancellors in vacation, or by the 
court of appeals, or any judge thereof 
in vacation. 


The practice of the county and cor- 
poration courts, on their law and 
equity sides, is directed by law to be 
conformed to the practice of the su- 
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in Virginia. 
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respectively. 

The practice of the  superioy 
courts of law, is modelled on thaty 
the court of king’s bench in Englay 
with such modifications (not very 
important,) as are necessary { 
adapt it to our system and situatio, 
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The practice of the superioy . 
courts of chancery is modelled, fee”. 
that of the high court of chancery ¢ : 
England, with some similar modi. mit 
cations. ae 

I know of only three materi 9 
points of difference, between oy any 
chancery system and that of Ej oy 
gland : ed 

ist. The division of the jurisdicamm °?! 
tion between 9 courts and 4 chancel ond 


lors, instead of investing all in one; 

2d. Our courts of chancery ar 
courts of record, which the Englis 
is not: 

3d. And may issue common la 
execution, to enforce their decree, 
as well as the process of sequestr 
tion, attachment &c. used in Ep 
gland. 

VII. The * courT oF APPEAIS’ 

The jurisdiction of the court 
appeals has been explained in tl 
accounts given already, of the gene 
ral court, circuit courts, and supe 
riour courts of chancery. 

It has no criminal jurisdiction: 
except, 

ist. The power of punishing fo 
contempts of court, incident to al 
our courts of justice : 

2d. The power to direct informe 
tions against counsel, for malprac 
tices in that court, and to try sucl 
informations at its own bar ; and, 

3d. It is the court designated }) 
the constitution, for the trial of im- 
peachments of judges of the general 
court. (1) 

(1) There has never been an impeachment 
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The court of appeals consists of 5 
judges : any 3 make aquorum. This 
court is at present required to sit 250 
days in the year, unless the business 
can be sooner dispatched. It gene- 
yally sits, from the 1st October to the 
15th April, with 3 short intervals. 

VILL. A ** SPECIAL COURT OF AP- 
PEALS.”” 

Whenever from permanent infir- 
mity of a judge of the court of ap- 
peals, and from one or more of the 
remaining judges being interested in 
any suit there pending, a quorum of 
the court of appeals cannot be form- 


ed to try the suit; a special court of 


appeals is formed of the judges of the 
court of appeals capable of attending 


and disinterested, and as many of 
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chancellors and judges of the general 
court (who did not pronounce the 
judgment or decree to be reviewed, ) 
as will make the number at least 5-; 
and if all the judges of the court of 
appeals are so disqualified, the spe- 
cial court of appeals is in like man- 
ner constituted, of chancellors and 


judges of the general court. 


MISCELLANEOUS. 


35. Who is State Printer, &c. 2 
A. Thomas Richie, who resides at the 
seat of government, ( Richmond. _) 

36. Who is the principal Bookseller 
at the seat of Government 2? 

A. There are some 3 or 4 book-sel- 
lers here ; Lam unable to say which, 


is the principal. 
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No. 11. CONVEYANCE BY DEED, &c. 


1. What is the kind of Deed most 
in use in your state &c. is it that of 
bargain and sale ? 

2. Does the legal possession pass 
without livery, &c. ? 

3. In the creation of estates in fee, 
or fee tail, are technical words ne- 
cessary, &c. ? 

4. Is the construction of common 
assurances, governed by the rules of 
common law ; or by the intent, &c. ? 

5. Are attesting witnesses &c. re- 
quired to conveyances ? 

6. Must the deed be sealed ? 

7. Is a scroll sufficient ? 

8. Are the common law requisites 
for the perfection of Deeds &c. alter- 
ed in any particulars, in your state ? 

9. Is it necessary to the validity 
of a Deed as between the parties &c. 
that it should be acknowledged by 
the grantor, or proved by the witnes- 
ses, and be recorded 2 

10. As against bona fide subsequent 
purchasers and mortgagees ; must the 
prior deed or mortgage to affect 
them, be recorded: within what pe- 
riod: in what office: will notice of 
the prior title, though unrecorded, 
bar the second incumbrancer 2 

11. May a feme covert convey 
estate held in her own right, and her 
dower in the husband’s estate, Ac, 2 

12. Is this done by joining with 
him in the conveyance, Ac. ? 

13. Is a private examination of the 
feme necessary, &c. ? 

14. What oflicers may take this 
examination, &c. ? 

15. What is the form of a certifi- 
cate by the officer, where a feme cov- 
ert acknowledges the execution,&c? 

16. To bar the feme of dower in 
the husband’s estate; is her joining 
in the deed, and making such ac- 
knowledgment, necessary in all ca- 
ses, &e. ? 
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17. Generally, is there any thing 
peculiar in respect to dower in your 
state ? 

18. What Officers in your Stat, 
are authorized, to take acknowledg. 
ments and proofs of deeds and moi. 
gages ? 

19. What is the form of a certif. 
cate by such officer, when the gran. 
tor acknowledges the execution? 

20. What is the form when the ey. 
ecution is proved before him, by th 
deposition of the subscribing wit 
nesses ? 

21. Must the grantor or witnes 
subscribe the acknowledgment, ,; 
deposition ? 

22. Is the certificate to be unde 
the seal, as well as the hand of tly 
officer ? 

23. If a quaker is witness, whatis 
the form of affirmation by your law’ 

24. If a grantor, mortgagor, o 
witness, is in another state or territo. 
ry, What officers in such other state 
&c.may take the acknowledgment « 
the grantor, or deposition of the wit 
ness, to the execution ? 

25. Where the ofticer is of another 
state &c. what proof or instrument 
must be made or annexed to his certi- 
ficate, showing he is such officer &c! 

26. If grantors or witnesses alt 
dead, removed from the state, or cai- 
not be found ; is there any provision 
in those cases for secondary prools, 
&c. 2 

27. If the grantor and witnesses 
are in a foreign country, and living 
or dead, is there any provision for 
taking an acknowledgment or prod! 
in such country 2 

28. Are deeds and mortgages 
recorded, evidence ; by whom are 
copies exemplified ? 

29. In what order, do mortgage 
take preference of each other ? 

30. Is any time allowed after exe 
cution, within which the mortgag¢ 
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being recorded, a subsequent mort- 
gage gains no priority by first re- 
gistering ? 

31. May deeds of mortgage, be ac- 
knowledged and proved in like man- 
ner in and out of the state, recorded 
and have like competency in evi- 
dence, as absolute deeds &c ? 

32. In regard to the execution of 

deeds and mortgages in your state, 
is there any other thing to be obser- 
ved, &e. ? 
A. In the following account of the 
law of Virginia touching conveyan- 
ces, wills and testaments, executors 
and administators, dower and courte- 
sy; noattempt will be made to state 
the common law doctrines on those 
subjects, or to give a history of for- 
mer statutory provisions, and the 
various alterations that have been 
made from time to time: it is only 
intended to exhibit the local laws on 
these several heads in their existing 
state. 

Instead of presenting the informa- 
tion desired, in the order and man- 
ner the questions would prescribe, 
{ have endeavoured to attain their 
object by combining under certain 
general heads, all the particulars 
which they seem to include. This 
enables me to givea more connec- 
ted view of the laws and regula- 
tions which regard the transfer and 
condition of real estate in Virginia, 
in thecases referred to, than could 
otherwise have been effected. (1) 

I. Forms of conveyances. 
The common law deeds of convey- 


(1) The gentleman who sent me this ac- 
sount relative to “ Conveyance by deed Kec. 
No. 11,” is also the contributor of the articles 
“ No. v. Wills?’ “ No. v1. Descents ;” “ No. 
vir. Distribution ;” “¢ No vir1. Dower and 
Curtesy.” post. 

It will be observed that he has pursued the 
Same method in each case, certainly with 
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ance—the original or primary, feoff- 
ment, gift, grant, lease, exchange, 
and partition; and the derivative 
or secondary—release, confirmation, 
surrender, assignment and defeasance; 
all are legal and proper forms of 
conveyance, and all are occasionally 
used, 

Alienations by matter of record— 
private acts of assembly, and grants 
from the commonwealth, are of course 
regular. 

Private acts, are founded always on 
very special circumstances, set forth 
by petition, and strictly proved. 

Grants from the commonwealth, 
though they pass regularly through 
the proper oftices, are yet of no ef- 
fect, unless made under express au- 
thority of some law, general or spe- 
cial: they are chiefly confined to 
waste and unappropriated lands, and 
are regulated by a distinct system of 
statutory provisions, called the land 
law. 1 Rev. Code. 1819. c. 99. 

The other alienations by matter of 
record, fines and common recoveries, 
so common in England, were never 
(it is believed) usual, perhaps never 
legalin Virginia; and if ever legal, 
are not so now. 

The statute of uses, 27 Hen. viii. c. 
10. has been always in force in Vir- 
ginia. 

Our ancestors brought with them 
all the English statutes that had been 
made in aid of the common law, ofa 
general nature, prior to the 4th year 
of James i. (1606) when they migra- 
‘ted: and though at the general re- 
| vision in 1792, all the English stat~ 





} 











much more trouble to himself, but in doing 
so, has given ahigher value as well as a more 
finished character to the performance. 

For reasons however before mentioned, and 
merely to preserve the same set of questions 
in relation to every state, they are prefixed 
to my correspondent’s reply. Ed. 































utes as such were repealed, the legis- 
lature at the same tinie, specially en- 
acted and inserted in its own statute 
book, such of them as appeared wor- 
thy of adoption; and among those, 
the statute of uses. 1 Rev. Code c. 99. 
§ 29. 

All the statutory conveyances, 
therefore, (meaning those which 
have their force and operation by the 
statute of uses) covenant to stand 
seized to uses, bargain and sale, dec- 
larations of uses, and revocations of 
uses; are proper and legal assu- 
rances. 

Declarations of uses, are usually in- 
serted in the original deed creating 
the trust: Deeds of lease and release 
are very rare. Covenants to stand 
seixed to uses, are yet more uncom- 
mon: indeed, no instance is remem- 
bered of a conveyance in this form, 
so designed; but other assurances, 
which owing to some technical im- 
perfection cannot operate in the form 
intended, are, when made to kins- 
men, held to enure as covenants to 
stand seized, in Virginia as in En- 
gland. 2 Wms. Saund. 97, n. 1. 
4 Munf. 473. 

Far the most usual method of con- 
veyance, is the deed of bargain and 
sale, in the very simplest form. c 

Even gifts and exchanges are gen- 
erally thrown into that form, by the 
insertion of a nominal pecuniary con- 
sideration, and in exchanges making 
two deeds of bargain and sale, instead 
of one deed of exchange and a coun- 


terpart. (1) 


(1) It may be proper at this place to notice 
certain special conveyances, authorised by 
statute, as: 

I, Conveyunces of infant’s estates. 

Testamentary guardians may lease the real 
estate of their wards, for any term ending 
when their wards shall attain to full age, or 
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longer as the ward shall elect: and guardians 





Il. Legal requisites of deeds. 

With respect to the legal requisites 
for the formal perfection of deeds, 
and the causes for which they may 
be avoided, the rules of the common 
law, and of equity, as understood 
and practised in England, prevail in 
Virginia, with one or two very triy- 
ial exceptions. 

1. Deeds of Indenture need not be 
actually indented, for the statute of 
conveyances does not require it: 1 
Rev. Code, 361. c. 99. § 1. 

2. ‘hough deeds are required to 
be sealed, yet a scroll put to any in. 
strument for a seal, is tantamount 
to an actual seal: Jd. 510. c. 128, 
§, 94. 

Indeed, the law has been held to 
be the same, independently of the 
statutes: 1 Wash. 43. 2 Id. 63. 

HII. Construction and operation 
of deeds. 

The technical rules of the common 
law for the construction of deeds and 
other instruments (as laid down 2 
Bl. Com. 379, 382,) are universally 
respected in Virginia; and in gen- 
eral, the common law doctrines con- 
cerning the operation of deeds, also 
prevail, 

But there are several statutory 
provisions, some adopted from En- 
glish statutes, and some original and 
perhaps peculiar to Virginia, which 
may be referred to this head. 

1. Alienations greater than the estate 
of grantor—effect of. 

It is provided, that alienations and 
warranties of realty, purporting to 





appointed by the court, may make leases for 
any term ending when the ward shall attain to 
14 years of age. Ibid. c. 108. Guardians. § 15 

Where an infant is seized of an estate as 
trustee or mortgagee, his guardian, on petition 
of any party interested to the proper superi- 
our court of chancery, by order of such court 
ona hearing, may execute any deed or perform 
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convey a greater estate than the al- 
ienor may lawfully convey, shall 
operate as alienations and warran- 
ties of such estate as he may lawful- 
ly convey, but shall not pass or bar 
the residue of the estate purported to 
be conveyed. 1 Rev. Code. 368. c. 
99, § 20. 

The only effect of this provision 
is supposed to be, that a conveyance 
of a fee by the tenant of a particular 
estate, shall be as effectual to pass 
his own interest, as if it purported 
to convey that interest: it does not 
affect the grantee’s remedy against 
the grantor upon the warranty ; it 
only protects the remainder. 

2. Remainder, destruction of the 
particular estate—effect of. 

Neither the alienation of a partic- 
ular estate on which a remainder de- 
pends, whether by deed or will, nor 
the union of the particular estate 
with the inheritance, by purchase or 
descent, shall so operate, by merger 
or otherwise, as to defeat, impair, or 
otherwise affect the remainder. Ibid. 

The reason and effect of this pro- 
vision, will be apparent on examina- 
tion of the common law doctrines 





any act, which the trustee or mortgagee, if 
of full age, might execute or perform, and 
such deeds shall be as valid; only, the infant 
shall not be bound by any warranty, or other 
covenant therein contained, Ibid. § 13. (adop- 
ted from 7 Ann. c. 19. § 12.) 

The court may, in like manner, empower 
a guardian to make or take surrenders of for- 
mer leases, or to make or take new leases, 
charging the wards estate with the fines and 
other expenses. Ibid. § 14, (29 Geo. ii, ¢ 31.) 

The superiour courts of chancery may, 
moreover, order an infants estate to be sold, 
if his interest require such a sale; and direct 
the proceeds of sale to be invested in other 
real estate, or otherwise, as shall be most 
beneficial to the infant; But the mode of 
Proceeding is very precisely and cautiously 
Prescribed; and if the proceeds be invested 
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concerning the destruction of re- 
mainders: Fear. (5th ed.) 340. 
Cont. Rem. c. 5. 

3. Warranty of the ancestor, bars the 
heir, to the value of assets descending. 

If the alienor bind himself and his 
heirs to warranty, and any heritage 
descend to the demandant from the 
side of the alienor, the demandant 
shall be barred for the value of the 
estate descended ; and if the heritage 
descend to the demandant after his 
recovery, remedy is given to the 
tenant to recover against him, of the 
seisin warranted, to the value of the 
estate descended. 1 Rev. Cod. c. 99. 
§ 21. (adopted from stat. of Glo. 4 Ed. 
i. stat. 2.c.6. 4 Ann. c. 16. § 21.) 

4. Entails abolished. 

Entails, were abolished in Virgin- 
ia very soon after the commencement 
of the revolution. 

By an act, Oct. 7, 1776, all es- 
tates tail previously created and 
then existing, were converted into 
estates in fee simple; and it was en- 
acted, that every estate afterwards 
limited, so that, as the law aforetime 
was, such estate would have been an 
estate tail, should be deemed and 





in a personal fund, and the infant die before 
attaining to full age, it shall be deemed and 
descend as real estate. Ibid. § 16. 17, 18, 19, 
20, 21, 22, 23. 


This last is a very recent provision: for- 
merly, infants real estates could only be sold 
under authority of a special act of assembly. 


11. Conveyances under decree in chancery. 


The courts of chancery may also, when 
they decree the sale of any property, ap- 
point a commissioner to make a conveyance 
to the purchaser under the decree; and such 
conveyance shall be as valid to pass and ex- 
tinguish the right of the party on whose be- 
half it is executed, as if executed, by such 
party in person: with the usual saving in 
favour of infants, absentees &c. bid c. 66. 
§ 41. (adopted from 7 Ann. c. 19. § 1. 2.) 
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continue an estate in fee simple : and 
with respect both to existing estates 
tail, and such estates subsequently 
limited, thus made estates in fee sim- 
ple, the same were discharged of all 
conditions restraining alienation be- 
fore the donee shall have issue, so 
that the donees or persons in whom 
such estate had vested or should vest, 
should have the same power over them, 
as if they were pure and absolute fees. 

In the construction of this act, it 
was held, that it embraced implied 
as well as express estates tail; and 
that if a contingent remainder were 
limited on an implied estate tail, the 
conversion of such implied estate 
tail into a fee simple, did not con- 
vert the contingent remainder into 
an executory devise, but such con- 
tingent remainder was forever bar- 
red by force of the statute: 1 Call 
165, which was followed in many 
subsequent cases. 

In consequence of these decisions, 
the legislature at the revision of 1819 
enacted, that every estate in lands, 
limited by deed or will, after the 
Ist Jan. 1820, so that as the law was 
before the 7th Oct. 1776, such estate 
would have been an estate tail, 
should be deemed an estate in fee 
simple, as if limited by technical 
words appropriate at commom law 
to create a fee simple; and that ev- 
ery limitation on such an estate 
should be held valid, if the same 
would be valid when limited upon an 
estate in fee simple created by tech- 
nical language. 1 Rev. Cod. 368, 9. 
c. 99. § 22, 25. 

5. Executory limitations. 

Executory devises, are very com- 
mon and very favourite limitations 
in Virginia; but they have often 
failed in consequence of their being 
limited, by testators ign>rant of the 
Jaw, on the too remote contingency 
of a general failure of heirs or issue, 
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instead ofa failure of issue restrained 
within the allowed limits of execu. 
tory devises, as established by the 
common law. Fear. (5 ed.) 444. Ey. 
Dev. c. 5. 

Therefore, the legislature enacted 
at the late revision, that every con. 
tingent limitation by deed or will, 
made to depend on the dying of any 
person without heirs, or heirs of the 
body, or issue, or issue of the body, 
or children, or offspring, or descen. 
dant, or other relative, shall be held 
and interpreted a limitation to take 
effect when such person shall die, not 
having such heir &c. living at the 
time of his death, or born to hin 
within ten months thereafter, unless 
the intention of such limitation be 
otherwise and plainly declared on 
the face of the deed or will creating 
it. Ibid. 369. § 26. 

9. Remainder, toa child to be \- 
gotten, vests in a posthwmous child. 

Where an estate is limited in re- 











mainder to a child of any person to 
be begotten, such child though bor 
after the parent’s death, shall take 
the estate in the same manner as i! 
born in the parent’s life time, al- 
though no estate has been created to 
support the contingent remainder 
after his death. Zbid. § 28. Cadoptel 
from 10 & 11 Will. iii. c. 16. § 1.) 

7. Limitations of estates in futuro. 

By the common law (as ably ex- 
pounded by Fear. Ex. Dev. c. 1.) 
limitations of estates to take effec! 
in futuro, were indulged only to wills 
and testaments, or deeds declaring 
trusts, and not to common law col- 
veyances strictly so called. 

The court of appeals of Virginia, 
exploded this distinction in regard te 
executory limitations of personalty ; 
2 Call 313. 3 Call 50. and the legis 
lature at the late revision, enacted, 
that thenceforth, an estate of freehold 
or of inheritance, may be made to 
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commence in futuro, by deed, in like 
manner as by will. 1 Rev. Cod. c. 99. 
369, 370. § 28. 

g. Trust estates, liable to the debts 
of the cestui que trust. 

Trust estates of every kind, are 
gubject to the debts of the cestuis que 
trust, as if they owned the like inter- 
est in the thing, which they own in 
the use or trust. Ibid. § 30. (adopted 
from 29 Car. ii. c. 3. § 10.) 

9, Attornment to reversioners or 
remaindermen, not necessary. 

Grants of rents, or of reversions, 
or remainders, are good and effec- 
tual without attornments of the te- 
nants ; but no tenant, who, before 
notice of the grant, shall have paid 
the rent to the grantor, shall be 
damaged thereby. Ibid. § 32. ( adopt- 
ed from 4 Ann. c. 16. § 9. 10.) 

10. Attornment to strangers, void &c. 

The attornment of a tenant to any 
stranger, shall be void, unless it be 
with consent of such tenant’s land- 
lord, or pursuant to, or in conse- 
quence of, the judgment of a court of 
law, or the order or decree of a court 
of equity. Ibid. § 34. (adopted from 
11 Geo. ii. c. 19. § 11.) 

11. Words of inheritance not neces- 
sary, where intent appears &c. 

By an act of 1785 (which took 
effect on the 1stof Jan. 1787,) every 
estate in lands, thereafter granted, 
conveyed or devised to one, although 


| words deemed necessary at common 


law to pass an estate of inheritance 
be not added, shall be deemed a fee 
simple, if a less estate be not limited 
by express words, or do not appear 
to have been given by construction 
or operation of law. Ibid. 369. § 27. 

12. Gift of slaves to be proved and 
recorded, except &c. 

Gifts of slaves are invalid, unless 
made by will duly proved and re- 
corded, or by deed in writing, pro- 
ved by two witnesses at least, or ac- 
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knowledged by the donor, and re- 
corded according to law: but the 
provision extends only to cases in 
which possession remains with the 
donor, and not to gifts of slaves 
whereof actual possession has been 
at any time given to the donee, and 
remained with him or some person 
claiming under him. bid. c. 111.¢ 51. 
IV. Registry of deeds. 

1. All deeds (except gifts of slaves not 
accompanied with possession in the 
donee, just above mentioned, ) are by 
the law of Virginia, good and effec- 
tual, as between the parties, except 
married women, whether or not at- 
tested by subscribing witnesses, or 
proved and registered : (recorded in 
the language of the Virginia law. ) 

But no estate of inheritance, or 
freehold, or for a term of more than 
five years in lands or tenements, 
shall be conveyed from one to ano- 
ther, unless the conveyance be decla- 
red by writing, sealed and delivered : 

And all such conveyances ; all co- 
venants and agreements, in conside- 
ration of marriage, touching either 
real or personal estate; all deeds 
of bargain and sale or other convey- 
ances whatsoever, of lands, tene- 
ments, and hereditaments, whether 
passing a freehold or inheritance, or 
term of years, and deeds of settle- 
ment upon marriage whether of real 
or personal estate, wherein property 
shall be settled, or covenanted to be 
left or paid at the death of the party 
or otherwise ; and all deeds of trust 
and mortgages whatsoever ; shall be 
void as against purchasers for valu- 
able consideration, without notice, and 
ali creditors ; unless proved by three 
witnesses at least, or acknowledged 
by the parties sealing and delivering 
the same, and lodged with the clerk of 
the proper court to be recorded, in the 
manner hereafter explained. 1 Rev. 
Cod. ( Conveyances,) c. 99. § 1.2. 4+ 
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And when conveyances on which 
the law requires ‘livery of seisin, 
(feoff'ments, ) are proved or acknow- 
ledged in order to be recorded, the 
livery of seisin shall in like manner 
be proved, or acknowledged, and re- 
corded with the deed on which it shall 
be made. Ibid. § 3. 

2. Place of registry Sc. 

Deeds of real estate must be record- 
ed in the county or corporation court, 
of the county or corporation, (they 
may not be recorded in a circuit 
court) in which the estate or some 
part thereof lies. 

Deeds respecting the title of per- 
sonal chattels, which by law ought to 
be recorded, must be recorded in the 
county or corporation court, of the 
county or corporation in which such 
property shall remain ; and if the 
party claiming title under such deed, 
permit the chattels or any part of 
them to be removed to another coun- 
ty or corporation, and do not within 
twelve months after such removal, 
cause the deed to be certified to the 
court of such other county or corpo- 
ration, and lodged with the clerk 
thereof to be recorded, such deed for 
such time as it shall not be so re- 
corded anew, and for so much of the 
property as shall be so removed, will 
be void as to purchasers for valuable 
consideration without notice, and as 
to all creditors. Jbid. § 1, 2, 3,4, 6, 
11, 17. 

Absolute sales or gifts of chattels, 
accompanied with possession, in the 
vendee or donee, need not be record- 
ed; they stand on the common law. 


3. Effect of registry as notice §c. 

The due registry of deeds is thus 
made legal notice to subsequent pur- 
chasers, whether they have notice in 
fact or not. 

As to notice in fact, actual orcon- 











structive, the doctrines of the court | 





of chancery in England, are under. 
stood to prevail in Virginia. 

And it is provided by the statute, 
that title bonds, or other written 
contracts relating to lands, may be 
proved or acknowledged and record. 
ed like conveyances of land $ which 
shall be legal notice to subsequent 
purchasers, of the existence of such 
bond or contract. Jbid. § 13. 

4. Manner of proof. 

Deeds may be proved by the wit. 
nesses, or acknowledged by the par. 
ties, before the county or Corporatio, 
court, of the county or Corporation in 
which the property Lies, in open 
court ; or, before the respective clerk; 
of the several county and corporation 
courts, or their deputies in the clerks 
offices; or,they may be acknowledged 
(though they may not be proved ly 
witnesses) before any two justices of 
the peace for any county or corpor- 
tion, within the United States, or any 
territory thereof, or the district ¢ 
Columbia, and by them certified uw. 
der seal, to the clerk of the prope 
court, in the form, or to the effect of the 
form, prescribed by the statute. (1) 


(1) The statutory form of the cer- 
tificate is, this : 

county [or corporation, | st 
We A. B. and C. D. justices of thi 
peace in the county |or corporation 
arorened , im the state |territory 6! 
district! of do hereby certify, th 
E. F. a party for E. F. and G. 1. 
parties] to a certain deed bearing dati 
the day of and hereto (i 
nexed, personally appeared before ws 
in our county lor corporation] afort: 
said, and acknowledged the same ' 
be his [or their] act and deed, and de- 
sired us to certify the said acknowlels- 
ment to the clerk of the county [or cor 
poration] court of in order tha 
the said deed may be recorded. Give! 
under our hands and seals, this — 


day of ——- 
va A. B. (seal.) 
&. D. (seal. 
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Or if the party who shall sign and 
seal the deed, reside not in the U. 
States or in any territory thereof, the 
acknowledgment of such party, or 
the proof by the number of witnes- 
ses requisite, of the sealing and de- 
livery of the writing, before any 
court of law, or the mayor or other 
chief magistrate of any city, town or 
corporation, of the country in which 
the party shall dwell, certified by 
such court, mayor, or chief magis- 
trate, in the manner such acts are 
usually authenticated by them, shall 
be effectual for the admission thereof 
torecord. Ibid. § 5, 6,7 

When the party interested in the 
due registry, has in this manner pro- 
cured his deed to be proved or ac- 
knowledged, he has only to lodge it 
with the clerk to be by him recorded; 
he has then done all that the law re- 
quires Of him to give him the bene- 
fit of adue registry ; it is the clerk’s, 
duty to record it ; after being record- 
ed, the grantee is entitled to the ori- 
ginal. 

if the deed convey different parcels 
of property, in different counties or 
corporations, it must be recorded in 
the county or corporation courts of 
each; to which end, -it is certified 
from the clerk of one, to the clerk of 
the other, or by the justices in the 
first instance, to the clerks of all. 

5. Time of regisiry, and time from 
which the registry operates. 

1. All deeds of trust and mortga- 
ges, Whensoever they may be proved, 
acknowledged, or certified, and de- 
livered to the clerk of the proper 
court to be recorded, take effect and 
are valid as to all subsequent purcha- 
sers for valuable consideration, with- 
out notice, from the time when they 
shall be so proved, acknowledged or 
certified, and delivered to the clerk | 
ofthe proper court to be recor ded, , 
and from that time only. 
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2. And as to all other conveyan- 
ces, covenants, agreements and deeds 
whatsoever, if they be proved, ac- 
knowledged or certified, and deliv- 
ered to the clerk of the proper court 
to be recorded, within eight months 
after the sealing and delivery there-. 
of, they take effect and are valid, as 
to all persons, from the time of seal- 
ing and delivery ; if not within eight 
months, then from the time when ac-. 
knowledged, proved or certified, and 
delivered to the clerk of the proper 
court to be recorded, and from that 
time only. 

If two or more deeds embracing 
the same property, be delivered to 
the clerk to be recorded on the same 
day, that which was first executed 
has the preference. Ibid. § 12. 

6. Conveyances by femes covert. 

When husband and wife have ex- 
ecuted any deed, conveying any es- 
tate or interest, ifshe appear in court, 
and being examined privily and a- 
part from her husband by one of the 
judges thereof, shall declare to him, 
that she freely and willingly sealed 
and delivered the said writing, to 
be then shown and explained to her, 
and wishes not to retract it, and 
shall before such court acknowledge 
the said writing, so again shown to 
her, to be her act and deed; such 
privy examination, acknowledgment 
and declaration, shall be entered of 
record in such court. 

Or, if before any two justices of the 
peace, for any county or corporation 
in any state, or territory of the U. 
States, or for the district of Colum- 
bia, such named woman being exam- 
ined privily and apart from her hus- 
band, and having the instrument ful- 
ly explained to her, shall acknowl- 
edge the same to be her act and 
deed, and shall declare that she wil- 
lingly signed, sealed and delivered 
the same, and that she wishes not to 
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retract it; and such privy exami- 
nation, acknowledgment and decla- 
ration, shall be certified by such jus- 
tices under their hands and seals, 
by certificate annexed to the said 
writing, in the form, or to the effect 
ofthe form, prescribed by the stat- 
ute; ‘1 and such certificate shall 
be offered for record to the clerk of 
the court in which it ought to be 
recorded ; it shall be the duty of the 
clerk to record the certificate along 
with the deed to which it is annexed. 

And when such privy examination, 
acknowledgment and declaration, of 
a married woman, shall have been 
so taken in court and entered of re- 
cord, or so certified by two magis- 
trates and delivered to the clerk to 
be recorded ; and the deed also shall 
have heen duly acknowledged or pro- 
ved as to the husband and delivered 
to the clerk to be recorded as to him; 
such deed shall be as effectual inlaw, 
to pass all the right, title and inter- 
est of the wife, as if she had been an 
unmarried woman: saving, that no 
covenant or warranty in the deed, 
shall bind the wife or her heirs, fur- 
ther than to convey effectually from 


(1) The statutory form of the certificate 
is this: 
“6 





county [or corporation] sct. We A. 
B. and C D. justices of the peace inthe county 
(or corporation ) aforesuid, in the state (territo- 
ry or district) of do hereby certify that 
E H wife of G. H parties to u certain deed, 





and hereunto 





bearing date on the —-day o 
annexed, personally appeared before us, in the 
county (or corporation) dforesaid ; and being ex- 
amined by us privily and upart from ber husband, 
and huving the deed aforesiad fully expluined to 
ber, she the said E H acknowledged the same 
to be ber act and deed, and declared that she 
bad willingly signed, sealed and delivered the 
same. nd that she wished not to retract it. 


Give: under our bands und seals this 





day 
f—— 


AB (star) 
C. BD, (szaxy” 








her and her heirs, her dower > 
other interest in real estate which 
she may have, at the date of the deed, 


If the wife be not in the U. States, 
or in the territories thereof, or in the 
district of Columbia, a commission 
(it is exactly the English dedimy 
potestatem) shall be issued by the 
clerk of the court in which the deej 
ought to be recorded, and directe( 
to any two judges or justices of any 
court of law, or to the mayor or oth. 
er chief magistrate of any city, town 
or corporation of the country in which 
the wife shall be; and in the execu. 
tion of such commission, the person 
or persons to whom it is directed, 
shall take and certify the privy ex. 
amination, acknowledgment and de. 
Claration of the wife, in the same 
manner as justices of the peace in the 
U. States; and such certificate, cer. 
tified in the form and with the solen- 
nity usual in other acts, and deliv. 
ered together with the commission 
to the clerk of the proper court to be 
recorded, shall with the commission 
be recorded by him together with the 
deed to which they are annexed ; and 
shall be as effectual in law as acer: 
tificate, in like case, by two justices 
the peace within the U. States. Jhid. 
§ 15, 16. 


It is obvious that the recording 0 
the privy examination, acknowledg- 
ment and declaration of the wife, (0 
which is equivalent, lodging them 
with the clerk to be recorded ; is es- 
sential to make the deed binding on 
her. 


Such is the present state of the la¥ 
of registry in Virginia; but very 
many of the provisions above met 
tioned, especially those that relate 
to the place and manner of proving 
and registering deeds, are either of 
recent origin, or recently modified 
into the present form. 
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V. Miscellaneous provisions. 

1. It has been very lately held by 
the court of appeals, that an office 
copy of a deed duly recorded, is pri- 
mary evidence, as good as the origi- 
nal: there had been great diversity 
of opinion and of practice in this par- 
ticular. 

2. By express provision of the stat- 
ute, every partition of land, every 


assignment of dower of land, under 


any order or decree of court, and ev- 
ery judgment or decree, by which 
land shall be recovered, shall be du- 
lyrecorded in the county or corpo- 
ration court, of the county or corpo- 
ration in which the land or part 
thereof shall lie ; and until so record- 
el, such partition, assignment, judg- 
ment, or decree, shall not be recei- 
ved in evidence in support of any 
right claimed by virtue thereof. Ibid. 
§ 14. 

3. The certificate of the due proof 
or acknowledgment, and recording 
of deeds, by the clerks charged with 
the duty of recording them, is the 
simplest imaginable: he states on 
the deed, the fact of proof or acknow- 
ledgment in open court, or before 
him in his office, or he refers to the 
certificate of proof or acknowledg- 
nent, by magistrates, annexed to the 
instrument; and certifies, that it is 
accordingly duly recorded. 

He records the probate as well as 
the instrument ; and if a copy be cal- 
led for, he gives a copy of the whole 
deed and probate, and certifies it ‘*a 
true copy.” 

If the paper is to be used out of 
the state, he authenticates it with 
the seal of his court. 

4. In all cases, where Quakers or 
others, who have religious scruples 
against taking an oath, are witness- 
es, their solemn affirmation is taken 
instead of an oath. No particular 
form is prescribed by Jaw. ‘They 
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only say they “solemnly affirm,” in- 
stead of swearing; and the words, 
‘so help me God,” at the end, are 
omitted : in every other respect, the 
form of affirmation is the same with 
that of an oath. 

5. There is no mode prescribed 
for taking the depositions (in the com- 
mon acceptation of the word ) of wit- 
nesses in a different state or foreign 
country, nor of adducing secondary 
evidence, when the witnesses are 
dead or absent, for the purpose of re- 
cording the deed: all the various modes 
of proof for that purpose, have been 
already mentioned. 

If a deed is to be used as evidence 
ina pending suit, and has never been 
recorded, and the subscribing wit- 
ness or witnesses reside out of the 
commonwealth, a commission may 
be obtained to take their depositions, 
on this, as on other matters in con- 
troversy ; and secondary evidence 
is admissible in such cases, under 
the like circumstances which would 
make it admissible in other cases. 

The due and full proof of a deed, 
upon which the law authorises the 
recording of it, and on which it is in 
fact registered, dispenses with the 
production of the subscribing wit- 
nesses at any trial in which it is of- 
fered in evidence. 

In all trials, where the parties to 
the deed only are concerned, proof of 
execution by a single witness is suf- 
ficient, as at common law : so too, a6 
against subsequent purchasers not 
for valuable consideration, or with 
notice in fact: but as against purcha- 
sers for valuable consideration and 
without notice, and all creditors, no- 
thing but adue registration will give 


the deed effect. sie 
6. The peculiar provision touch- 


ing mortgages and deeds of trust, 
that they shall take effect from the 
time they are delivered to the clerk 





to be recorded ‘as to all persons,’’ 
is understood to give priority to a 
subsequent deed of trust or mortgage 
duiy recorded, over a prior one not 
duly recorded, though the second 
mortgagee or cestui que trust, have no- 
tice in fact, of the first. 

lt was not so formerly: the pro- 
vision was introduced into the code 
at tle late revision, and took eifect 
on the Ist Jan. 1820. 
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credit are due to his official acts, un- 
der his notarial seal; and the Ame. 
rican consul certifies under his con- 
sular seal, the official character both 
of the mayor and notary, and that 
full faith and credit are due to their 
oficial acts. 

8. As to the authentication of for- 
‘eign instruments to be used in Vir- 
'ginia, there are two sets of provisions 
‘in force, though not co-extensive— 





Nor is the law so now, in respect | state and federal. Const. U S. art. 4, 


to any other deeds. 


§ 1. Laws U.S. 1 Cong. 2 Sep. c. 11. 


7. When the acknowledgment of | 8 Cong. 1 Sep. c. 56. 1 Rev. Cod. of 


a deed to be recorded in Virginia, is 
taken before two justices of any of 
the United States (other than justices 
of Virginia,; the character of the 
justices must be verified in the man- 
ner usual in the state, or territory, 
where the act is done. 

It is usual, that the character of 
the magistrates, should be certified 
by a notary publick under his nota- 
rial seal, or by the clerk of the court 
to which the magistrates belong, un- 
der his official seal; sometimes, a 
certificate of the chief justice of the 
Jand under his seal, accrediting the 
notary or the clerk, is added ; some- 
times the certificate of the secretary 
of state, under his official seal ; and 
sometimes, even the certificate of the 
governor under the great seal. 

So, when the acknowledgment or 
proof of the deed is made in a forergn 
country, the character of the officers 
who take such proof or acknowledg- 


Va. c. 100. 

The laws of the U. States prescribe 
the method of authenticating ‘publick 
acts, records and judicial proceedings, 
and of exemplifications, from the of- 
fice books of the courts of jus- 
tice, and publick offices, of each state 
and territory of the union; and the 
effect of such authentications and 
exemplifications in every other state 
and territory ; and in the cases to 
which they apply, it is sufficient in 
Virginia, if the federal laws be com- 
plied with. 

The statute of Virginia is in some 
respects more extensive: it applies 
not only to documents from other 
states of the union, but from all for- 
eign nations. 

It provides, that deeds acknow- 
ledged by the party making the same, 
or proved by the requisite number of 
witnesses, before any court of law, 
or the mayor or other chief magis- 


ment must be verified in the manner | trate of any city, town or corpora- 


usual there ; to which the certificate 
of the American consul (if there be 
one there) under the consular seal, 
accrediting all the foreign oflicers, 
is invariably added. 

As for example: if the proof be be- 
fore the lord mayor of London, he cer- 
tifies the fact under his official seal ; 
a notary publick certifies, that he is 


tion, of the country in which the par- 
ty shall dwell, and certified by such 
court, mayor or chief magistrate, in 
the manner such acts are usually au- 
thenticated by them ; and all policies 
of assurance, charter parties, powers 
of attorney, foreign judgments, spe- 
cialties on record, registers of births 
and marriages, as have been or shall 





ford mayor, and that full faith and 





be made &c. in due form, according 
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to the laws of such state, kingdom 
&c. and attested by a notary publick 
with a testimonial from the proper 
ofiicer of the city, county, corpora- 
tion or borough, where such notary 
shall reside; or the great seal of such 
state, kingdom &c. shall be evidence 
in all the courts of recordin Virgin- 
ia, as if the same had been proved in 
those courts : saving, that these pro- 
visions shall not be construed in any 
manner, to alter the method of taking 
and certifying the privy examination 
of any feme covert, or in any other re- 
spect to alter or repeal the laws re- 
regulating conveyances. 

9. The statute against conveying or 
laking pretensed titles, (32 Hen. viii. 
e. 9.§ 2, 3.) was always in force in 
Virginia, and is now part of her own 
code. 1 Rev. Cod. c. 102. 

It prohibits the conveying or ta- 


king, or bargaining to convey or | 


take, any pretensed title to any lands 
or tenements, wnless the vendor or 
those under whom he claims, shail 
have been in possession of the same, 
or of the reversion or remainder 
thereof, one whole year next before, 
on pain of forfeiting the whele value, 
one moiety to the commonwealth, 
and the other to the qui tam relator ; 
but any person in lawful possession, 
may buy a pretensed title, so far, 
and so far only, as it may confirm his 
former estate. 

10. With respect to the statutes 


for preventing frauds and perjuries, 
itis sufficient to say here, (1) that 
the statutes of 13 Eliz.c. 5. § 2, 3, 
6—27 Eliz.c. 4. § 2, 3,4, 6.—29 Car. 
li. c. 3. § 1, 2, 4. are part of the sta- 
tutory code of Virginia; 1 Rev. Cod. 
¢. 101. and that all the doctrines of 
the courts of law and equity in En- 
gland, touching the construction and 
application of those statutes (though 
amounting in some instances, almost 





(1) See miscellaneous head, No. XI. 
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to the abrogation of the statute of 
Car. ii.) are recognized by the 
courts of justice. 


No. 111, JUDGMENT, (EXECUTION) 
&c. 


38. Do judgments bind real pro- 

perty, and may it be sold on execu- 
tion in your state ? 
A. In Virginia, judgments bind a 
moiety of the real estate of the debtor ; 
but in general such estate cannot be 
sold onexecution. Our law on this 
subject resembles that of England. 

34. From what time is a judgment 

(or decree in equity,) a lien on real 
estate, against alienation of the debt- 
or, &c. ? 
A. The lien operates against the ali- 
enation of the debtor, from the date 
of the judgment, (or decree in equi- 
ty) that is, from the day when it is 
rendered or made final: but the cred- 
itor, to preserve his lien on the lands 
of the debtor against bona fide pur- 
chasers, must issue his elegit within 
a year, or enter in the record book, 
that he elects to charge the goods 
and half the lands ; which, for this 
purpose, is equal to issuing the elegit : 
if he do neither within the year, he 
may, on motion, be allowed to enter 
such election nunc pro tunc, as a- 
gainst the debior, but not against an 
intervening purchaser. 

If, after the expiration of the year, 
he sue outa scire facias, whereupon 
the judgment be revived, the lien is 
thereby revived also; but to operate 
prospectively, and not to have a re- 
trospective effect, so as to avoid 
mesne alienations. (2 Call. 186, 187.) 

It is also provided (act Feb. 25th, 
1819,) * that every sale, conveyance 
and transfer of any lands or tene- 
ments, made by any person charged 
in execution for any debt or dama- 
ges, shall be absolutely null and void, 










as to the creditor or creditors at 
whose suit he is so charged in exe- 
cution ; unless such sale, transfer or 
conveyance, be absolute and bona 
fide, and be made for the payment 
of the debt and damages due to such 
creditor or creditors, and the pro- 
ceeds of such sale, conveyance or 
transfer, be paid, or be secured to be 
paid within a reasonable time, to 
such creditor or creditors: and that 
all executions of capias ad satisfaci- 
endum levied after the commence- 
ment of that act, (Jan. 1. 1820,) shall 
bind the real estate of the defendant 
from the time when they shall be le- 
vied.” 

35. What is the order of priority 
among judgment creditors, in res- 
pect of lands? 

A. The order of priority among 
judgment creditors, as to lands, is 
determined by the priority of judg- 
ment. (See Gilb. on execut. 55,56. ) 

36. Does a judgment bind, after 
acquired land ? 

A. A judgment does not bind after 
acquired land. 

$7. In respect of chattels, has the 
first judgment, or first execution de- 
livered, the preference ? 

A. Inrespect of chattels, as between 








































is bound generally, from the time of 
delivery of the execution to the sher- 
iff or other officer; and if two or 
more writs of execution be delivered 
against the same person in the same 
day, that first delivered is to be first 
satisfied. 1. Rev. cod. 529. 

By a late law, the capias ad satis- 
faciendum binds the property of the 
goods of the debtor, from the time of 
levying such writ. 

38. In respect of chattels, nay the 
debtor alienate, before execution de- 
livered 2 
4. Yes; provided such alienation be 
not fraudulent. 
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creditors, the property of the goods | 





39. Is a prior judgment in an Ly. 
feriour court, a lien on lands without 
its jurisdiction, &c. ? 

4. Before the act of 1772,¢. 5, au- 
thorizing the issuing of any writ of 
execution from the court of one coun- 


ty, into any other county,) the judg. 
ment of a county court could only 


bind the lands in the same county. 

In 2. Call. 186 itis said, that “that 
act is supposed at present, though noi 
idlecided, to extend the lien to all the 
lands in the country;” but in my 
opinion, this position is very questi- 
onable in relation to the rights of bo- 
na fide purchasers of lands, or cred- 
itors obtaining judgments, in other 
counties. 

It appears to me, that a judgment 
in an inferiour court, cannot give a 
lien onlands without its jurisdiction, 
as against alienation of the debtor, 
or against a subsequent judgment 
creditor, in a different court, and 
lands within a different jurisdiction. 

40. Is there any Court in which 

a Judgment will bind the lands, in 
every county ? 
4. A judgment obtained in the gen- 
eral court, will certainly bind the 
lands of the defendant in every coun- 
ty, against other creditors obtaining 
subsequent judgments. 

41. Can execution be taken out at 
once, in every county, &c. ? 

4. Execution cannot be taken out at 
once, in every county; but it may 
issue from one county to another: 
for itis provided that, “where judg- 
ment shall be obtained in any couri 
of record within this commonwealth, 
for any debt or damages, and the 
person against whom such judgment 
shall be obtained, shall remove him- 
self or his effects, or shall reside out 
of the limits of the jurisdiction of 
such court, it shall be lawful for the 
clerk of the court where judgment 
was given, at the request of the 
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party for whom the same was ren- 
dered, to issue a writ of fieri facias 
or capias ad satisfaciendum, or any 
other legal or proper writ of execution, 
or attachment for the non-perform- 
ance of a decree in chancery, (as the 
case may require,) in the form and 
under the teste herein before prescri- 
bed, and to direct the same to the 
sheriff of any county, or serjeant of 
any corporation within this com- 
monwealth, where the defendant or 
debtor, or his goods shall be found ; 
which said sheriff or other officer, to 
whom the same shall be directed, is 
hereby empowered and required to 
serve and execute the same, and shall 
make return thereof to the court 
where the judgment was given.” 1 
Rev. Cod. 529. See answer to No. 
39. 

42, Can execution issue immedi- 
ately after judgment, against real 
estate of the debtor, and that be sold 
without any previous appraisment 
&c. and on what conditions as to pay- 
ment ? 
A. A writ of elegit may issue imme- 
diately after judgment, but in gen- 
eral, no writ can issue to sell the real 
estate of the debtor; eacept, in cases 
of receivers of publick money indebt- 
ed to the commonwealth, or debtors 
and their sureties in recognizances, 
binding the lands as well as the 
goods and chattels of the recogni- 
ZOYS. 

43. In such case, is a Deed made 


and delivered to the party, before | 


acknowledgment of it by such officer 


court, valid: If fraud or irregularity, 
is there any summary redress ? 

‘l. In the last mentioned cases, the 
land sold is conveyed to the purcha- 
ser, at his costs, by the sheriff or 
other officer, by deed in writing seal- 
ed and recorded as the laws direct 


lor other conveyances of land ; which 
44 
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deed must recite the execution, pur- 
chase and consideration, and is ef- 
fectual for passing all the estate and 
interest which the debtor or com- 
monwealth had, and might lawtully 
part with, in the land. 

No previous confirmation of the 
sale by the court, is necessary to 
give validity to the deed. If there 
be fraud, or irregularity, there is no 
summary remedy. 

44. Before real estate can be sold 
on execution, must it be appraised 


and sale delayed, until it brings thes 


appraised value, or some propor- 
tion, &c. 2 

4. In such cases, the land must be 
valued by sworn valuers, and if, in 
their opinion, or in the opinion of 
such other person as may be by law 
directed, the estate cannot be sold 
for three fourths of its value, the 
sale is to be upon three months cred- 
it; the sheriff or other officer taking 
bond of the purchaser with sufficient 
surety or sureties for the payment, 
to the chief magistrate of this com- 
monwealth for the time being. 

No sale of lands under an executi- 
on on behalf of the commonwealth 
to take place, but in the presence of 
at least two of the six valuers di- 
rected to be appointed, by each coun- 
ty or corporation court. 

Where it appears by their opinion, 
that three fourths of its value can be 
obtained for the land, the sale is to 
he for ready money. 

45. Is there any writ of levari fa- 


, | cias, elegit, extent, &c. in your state ? 
in court, or confirmation by the | 


4. The writ of levari facias is obso- 
lete in Virginia; but the eatent upon 
arecognizance, or upon a judgment 
against an heir upon the bond of his 
ancestor, is yet in full force. (See 3. 
Tuck. Bl. 421.) 

46. Are there any laws, to delay 
or impair the remedy on execu- 
tion, by suspension, appraismert, 
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and a minimut fixed, &c. Or Con- 
straining the creditor to receive oth- 


er than 2awful money &c. ? 


4. Nosuch laws are in force in Vir- 
sinia ; except, that a forthcoming bond 
may be given for delivery of the pro- 


perty taken in execution, at the day 


and place of sale; whereupon the 
sheriff is to return the property to 


the defendant. 


When such bond is given, the 
creditors’ lien upon the property of 
the debtor by virtue of the writ of 


‘ficri facias, is not thereby released, 
but continues until such bond is for- 
feited. See 3. Munf. 417. 

Judgments on forfeited forthcom- 
ing bonds are to be obtained, by mo- 
tion to the court in asummary way, 
on ten days previous notice, until the 
istday of April 1822; after which 
day, the clerk of the court where any 
such bond shall be lodged, is to a- 
ward execution thereupon, when re- 
quested by the plaintiff or his attor- 
ney. 

No arbitrary appeal, or appeal as 
of right, is allowed to be taken from 
a judgment ona forthcoming bond ; 
but a writ of error or supersedeas 
may be obtained for good cause 
shown. 

47. What security is required, 
that the property shall not be wasted, 
and be forth coming ? 

A. Good security is required to be 
taken in the forthcoming bond ; and, 
for the purpose of exonerating him- 
self, the surety has the right to deliv- 
er the property at the day appointed 
for the sale, if he can on that day, 
peaceably obtain possession thereof. 
(3. Munf. 417.) 

48. May the debtor redeem land 
sold on execution, &c. ? 

A. In the cases where lands are law- 
fully sold by execution, the debtor 
cannot redeem. 

49. May judgments on warrant 


338 [1821,2.] VIRGINIA. sTaTE LAW, AND REGULATIONS. 








of attorney, be entered in vacation? 
4. In general, the defendant to any 
action (in the courts of Virginia) can- 
not confess a judgment in vacation, 
so as to be obligatory upon him, and 
final; but by act (Feb. 25th, 1819) itis 
provided, that any person (1) in any 
civil action, on any original or mesne 
process, and desirous of availing 
himself of the privileges given to in- 
solvent debtors, may confess a judg. 


ment in the clerk’s office at any time — 


during vacation, for the whole a. 
mount of the plaintiff’s demand in 
his writ or declaration set forth, and 
costs, or such part thereof as the 
plaintiff may be willing to accept a 
judgment for. 

Such judgment, to be entered of 
record by the clerk, and be final, and 
have the same validity as if entered 
in open court; and the defendant 
may thereupon discharge himself 
from confinement in the same man- 
ner, as if the judgment had been ren- 
dered in court. 

50. Can judgments be entered on 
warrant of atty. before the debt is 
payable 2 

51. In such case, is the judgment 
anincumbrance, against a subsequen! 


judgment for debts due, and follow- 


ed by immediate execution ? 
4. All powers of attorney for con- 
fessing or suffering judgmeiit to pass 
by default, or otherwise, and all gen- 
eral releases of error, made or to be 
made, by any person or persons 
whatsoever within the commonr- 
wealth, before action brought, are de- 
clared absolutely null and void, b) 
act of assembly. 1. Rev. Cod. 512. 
52. If after sale and conveyance 
of land on execution, the judgments 
reversed ; does the estate revert, &c.: 
A. A purchaser under a judgment 
and execution, shall not have his Ul 
tle impeached, upon the judgments 


(1) “in custody”—probably. Ed. 
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being afterwards reversed ; but the 
injured party shall be restored to 
ihe money arising from the sale. 
(1. Wash. 313.) 

53. Is the Ca. Sa. allowed in the 
frst instance: are bail exonerated 
py surrender of the principal ? 

4. The judgment creditor, may im- 
mediately take out a ca. sa. if he 
thinks proper. 

Bail to the action (withus called 
special bail, ) are exonerated by sur- 
render of the principal. 

54. May the debtor be imprisoned 
for any sum ; are none exempted, &c.? 
4. The ca. sa. against the body of a 
debtor, may be issued on any judg- 
ment in a suit in court. 

Upon a judgment for a small debt 
notexceeding twenty dollars, render- 
ed by a justice of the peace, he cannot 
issue aca. sa. but if the constable find 
no effects to satisfy the fi. fa. he may 
return it to the clerk’s office, from 
Which aca. sa. may then be obtained. 

A feme covert, cannot be imprison- 
ed upon a ca. sa. but if judgment be 
obtained against the husband in the 
wife’s lifetime for her debt, a ea. sa. 
may be served on him. 

There is no other exemption, ex- 
ceptin favour of witnesses, and some 
other privileged persons. 

55. Is the Ca. Sa. regulated by 
the common law, ¢&c. ? 
4A. Where judgment is obtained in 
the court of the county in which the 
defendant resides, a ca. sa. cannot be 
served upon him in another county, 
whither he has gone at the time such 
(a. sd. is levied; it not being proved 
that he has removed his property, or 
the bulk of it, oft of his own county. 
(2, Wash. 72.) 

if the debtor be able to pay his own 
prison fees, the jailor cannot demand 
them of the creditor. (1. Call. 540.) 

It is a general principle, running 
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imprisoned debtor shall himself bear 


the charges of his maintenance. 

To this principle there are excep- 
tions: but it is incumbent on a par- 
ty claiming an exemption from the 
general principle, to be able to sus- 
tain it by a fair construction of the 
laws. per Judge Roane. Ibid. 

But where an insolvent prisoner is 
not able to pay his ordinary prison 
fees, the creditor is bownd to pay them, 


until he agree to release him ; and if 


the creditor, upon notice given him 
or his attorney, refuse to give secu- 
rity to the sheriff or jailor, for the 
payment of such fees, or shall fail to 
pay the same when demanded, the 
debtor shall be discharged out of 
prison. 1 Rev. Cod. 540. 

Where tbe creditor pays the pri- 
son fees, he may afterwards have his 
action to recover them of the prison- 
er, and notwithstanding his consent 
to release him from jail, he may at 
any time afterwards, sue out a scire 
facias to have a new execution a- 
gainst his lands and tenements, goods 
and chattels. Ibid. 541. 7 

Where a ca. sa. is served, the deb- 
tor may tender to the officer, slaves 
or other personal property to the 
value of the debt and costs; which 
property the officer is bound to re- 
ceive and sell as upon a writ of fi. fa. 








through our code of laws, that an 





and thereupon to discharge him from 
custody : but if the property tender- 
ed, is not sufficient to satisfy the 
debt and costs, or be under any lien 
or incumbrance, so as that the whole 
cannot be sold, anew ca. sa. or fi. fa. 
at the plaintiff’s option, may issue; 
but, thereupon, if a second ca. sa. be 
served, the debtor is not at liberty 
again to tender slaves or personal 
estate. Ibid. 534. 

Any person taken or charged in 
execution, may enter into bond with 
good and sufficient securities, condi- 
tioned that he will not depart from 
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the rules or prison bounds, and will 
render his body to prison, in satis- 
faction of the execution, at or before 
the expiration of one year from the 
date of such bond ; after which, he 
must return into close custody, or be 
treated as in case of escape, and, 
when again in close custody, must 
so remain, until he pays the debt or 
takes the oath of insolvency. Ibid 
535. | 

A debtor within the prison bounds, 


is still a true prisoner in the eye of 


the law, and, as such should be trans- 
ferred by the sheriff to his successor 
in office. (1 Munf. 76.) 

The creditor of an insolvent pris- 
oner, who has the liberty of the 
bounds, cannot detain him within 
the bounds, without giving security 
for the prison fees; but the sheriff 
cannot legally discharge him unless 
he be actually insolvent, and being 
so, the creditor (having notice there- 
of,, refuse to pay his fees, or to give 
bond for the payment thereof. bid. 

If the prisoner departs from the 
rules, by an illegal discharge from 
the sheriff, the creditor, having the 
assignment of the prison bounds 


bond, has his election to bring suit | 


upon it, or to sue the sheriff. bid. 

In an action on such bond, the 
plaintiff is only required to show a 
departure from the bounds, the bur- 
den of proof then devolves on the de- 
fendant, to show that the prisoner 
was discharged by due course of law. 
Toi. 

If any person, being in prison 
charged in execution, happen to die 
in execution, the creditor may sue 
out new execution against his lands 
and tenemenis, goods and chattels, 


or any of them ; but not against such | 


lands as, at any time after the Judg- 
ment, have been by him bona fide sold 
for the payment of any of his credi- 
tors at whose suit he was in execu- 
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tion ; the purchase money being paid, 
or secured to be paid, to any such 
creditors, with their privity, in dis- 
charge of his debts, or some part 
thereof. 1. Rev. Cod. 528. 

The form of the ca. sa. and of the 
returns which may be made upon it, 
as well as of the elegit and fi. fa. are 
regulated by act of assembly. 

56. Are any kinds of personal es- 

tate exempt from execution ? 
4. All arms, ammunition and equip. 
ments of the militia are exempted 
from executions and distresses, at all 
times. 1. Rev. Cod. 530. 

No slave or slaves to be taken in 
execution, Where the debt and costs 
amount to less than thirty three dol- 
lars or two thousand pounds of to- 
bacco; provided there be shown to 
the officer, by the defendant or any 
other person, suilicient other goods or 
chattels of such defendant. Ibid. 532. 

There does not appear to be any 
other exemption of any description 
of personal: property from sale ona 
fi. fa; but when an insolvent debtor 
is discharged from custody on giving 
in a schedule of his property, his ne- 
cessary apparel and utensils of trade 
are saved to him. IJbid. 538. 


No. IV. INSOLVENT (LAW.) 


57. Is there a standing insolvent 

law in your state, &c. Are any per- 
sons on account of the nature of the 
debt, &c. excepted out of it ? 
A. There is a standing insolvent law 
in Virginia, under which debtors may 
be released from imprisonment, on 
surrender of their prgperty ; and this 
law extends to all debtors in exect- 
tion. 

58. What time is required toeffect 
a discharge: Is the claim for a dis- 
charge, determined by the court or 
a jury ? 


4 No particular length of time is 
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required to effect the discharge ; but 
reasonable notice must be given to 
the party or parties, his or their ex- 
ecutors, administrators or agents, 
at whose suit the prisoner is in exe- 
cution. 

The claim of the debtor for a dis- 
charge is to be determined by the 
court, if in session, or by any two 
justices of the county or corporation, 
if the court be not in session. 

The mode of proceeding is partic- 
ularly prescribed in the act of assem- 
bly. 1. Rev. Cod. 536—541. 

59. Must the debtor be actually 
in the gaol, or may he apply for the 
benefit of the law, at any time &c. ? 
4. The debtor must be actually in 
jail, or within the prison bounds, 


when his petition is made, and while | 
| prisoned on account of any judgment 


itis pending. See answer to No. 49. 
60. Is there any thing peculiar in 
your insolvent law ? 
4. Lam not sufficiently acquainted 
with the laws of other states, to know 
whether there is any thing peeuliar 
in the insolvent law of this state. 

The debtor gives up all his estate 
real and personal, (except his neces- 
sary apparel and utensils of trade,) 
in possession, reversion or remain- 
der, including money, goods, stock, 
debts due him, securities, contracts, 
and trusts for his benefit, all which 
he transfers and conveys (after de- 
livering in a schedule thereof on 
oath,) to the sheriff of the county 
where they lie or shall be found: all 
the estate contained in such schedule, 
together with any other estate which 
may be discovered to belong to the 
prisoner, for‘such interest therein as 
such prisoner hath and may lawfully 
part with, is thereby vested in such 
sheriff, who, within sixty days after 
the taking the said oath, ten days 
previous notice of the time and place 
of sale being given, is to sell the same 
for the hest price that can be got, for 
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the purpose of satisfying the credi- 
tors at whose suit he was impris- 
oned. 

Where the schedule contains debts 
or property of the prisoner, in the 
hands of other persons, the law 
points out particularly the mode of 
proceeding against the garnishees, 
that is, the persons owing those 
debts, &c. 

After the debtor is discharged, 
any creditor by judgment at any time 
afterwards, may sue out a writ of 
scire facias, to have execution against 
any lands or tenements, goods or 
chattels, which such insolvent per- 
son shall thereafter acquire or be 
possessed of: but no person deliver- 
ing in such schedule, and having ta- 
ken the said oath, shall again be im- 


which shall have been obtained a- 
gainst him previous to the time of 


taking such oath; unless by virtue 
of a capias ad satisfaciendum direct- 


ed to issue by the court in which the 
said judgment shall have been render- 
ed: and it shall moreover be lawful 
for the court, from which any execu- 
tion shall issue, under which such 
oath of insolvency shall be taken by 
any debtor, on motion upon ten days 
previous notice, to award execution 
against the goods and chattels by him 
or her acquired after taking such 
oath. 

Where the real estate contained 
in the schedule of the insolvent debt- 
or, does not lie within the state, the 
conveyance thereof shall be made to 
the sheriffof the county within which 
he is imprisoned, who shall dispose 
of the same as is directed by law in 
relation to real estate lying in the 
said county. cts of 1820, 34. che 
34. § 3. 

No. v. wits, &c. 


61. ‘axe lands and frechold inter- 
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ests devisable at the pleasure of the 
testator, and to the entire disinheri- 
son of his children or issue &c. ? 

62. What formalities of execution, 
are essential to a will of lands &c ? 

63. What formalities are required, 
in the revocation of wills of land ? 

64. Are the provisions of the 29 
C. ii. c. 3. adopted in regard to the 
execution of wills of land &c ? 

65. Before what court, or officer, 
are wills of lands and personalty, 
exhibited for proof: does the proof in 
the probate court, affect the right of 
the heir to question its execution at 
law as to land ? 

66. Is the execution proved by the 
witnesses, or oath of the executors, 
or both, in the first instance 2 

67. In what office is the will and 
inventory registered: are oflice co- 
pies evidence ? 

68. What formalities are required, 
to wills of chattels ? 

69. Are any number of subscribing 
witnesses, or the signature or seal of 
the testator, required ; or is a will of 
personals provable by the rules of 
the common law &c ? 

70. May executors, or adminis- 
trators having letters in another 
state, sue in your state 2 

71. If not, what is to be done to 
enable them to sue 2 

72. Are exemplifications of wills 
and testaments, by the proper ofli- 
cer in other states, evidence in your 
courts &c ? 

73. How are foreign wills and 
testaments proved in your state, &c? 

I. Persons capable to make wills 
and testaments, and legal requisites to 
the due execution thereof. 

1. Wills of realty. 

All persons of full age and sound 
mind, except married women, may, 
at their will and pleasure, by last will 
and testament in writing, devise all 
the estate, right, title and interest, 
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in possession, reversion or remain- 
der, which they have, or at the time 
of death shall have, in real property ; 
so as such last will and testament be 
signed by the testator, or by some 
other person in his or her presence, 
and by his or her direction ; and, 
moreover, if not wholly written 

the testator, be attested by two or more 
credible witnesses in his or her pre. 
sence: saving to widows of testators, 
their rights of dower. 1 Rev. Cod. 
c. 104.§ 1. 2. (adopted, with some 
alteration, from the provisions of 32 
Hen. viii. c 1. § 1—34 and 35 Hen, 
Vill. c. 5. § 4. 14—29 Car. il. €. 3. § 5. 

Revocations, general and express; 
partial and implied. 

No devise so made, or any clause 
thereof, is revocable, but by the tes- 
tator destroying, cancelling or obli- 
terating it, or Causing it to be done 
in his presence, or by subsequent 
will, codicil or declaration in writ- 
ing, made in like manner. Ibid. §3. 
(adopted from Stat. 29. Car. ii. c. 3. 
§ 6.) 

But every will and testament, 
made when the testator had no child 
living, wherein any child he might 
have is not provided for or mention- 
ed, if at his death he leave a child, 
or his wife enseint of a child which 
shall be afterwards born, shall have 
no effect during the life of such after- 
born child, and shall be void, unless 
the child die without being married 
and before full age. 

If a testator shall leave children 
born, and his wife enseint, the post- 
humous child or children—or if a 
testator, having a child or children 
born when his will is executed, shall 
at his death leave other child or chil- 
dren born after execution of the will, 
the after-born child or children, if 
unprovided for by settlement, and 
neither provided for nor disinherit- 








ed but only pretermitted by the will, 
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shall succeed to the same portion of 
the fathers estate, as if he had died 
intestate; towards raising which, 
the devisees and legatees shall con- 
tribute proportionably, out of the 
parts devised and bequeathed to 
them. Ibid. : 

2. When devises and legacies shall 
not lapse. 

And if any estate of any kind be 
given by last will and testament, to 
any child or descendant of the tes- 
tator, and the devisee or legatee die, 
testate or intestate, in the testator’s 
life time, leaving a child or children 
or other descendant who shall sur- 
yive the testator; in such case, the 
devise or legacy shall not lapse, but 
shall vest in the child or children, 
descendant or descendants, of such 
devisee or legatee, as if such devisee 
or legatee had survived the testator, 
and died unmarried and intestate. 
Ibid. § 3. 4. 5. 

3. Testaments or bequests of chattels. 

Testaments, or testamentary dis- 
positions of chatiels, require not the 
same solemnities as wills of real es- 
tate, but stand on the common law, 
with only the following statutory 
provisions. 

No person under the age of cigh- 
teen, shall be capable of disposing of 
chattels by testament. 

No nuncupative will shall be esta- 
blished, unless it be made during the 
last sickness of the deceased at his 
own habitation or where he hath re- 
sided ten days next preceding, ex- 
cept where the deceased is taken sick 
from home, and dies before his re- 
turn to such habitation; nor, where 
the value exceeds $30, unless it be 
proved by two witnesses, that the 
testator called on some person pre- 
sent, to take notice, or bear testi- 
mony, that such is his will, or words 
of the like import. 

After six months from the time of 
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speaking the pretended testamentary 
words, no testimony shall be received 


‘to prove a nuncupative will, unless 


the testimony, or the substance there- 
of, shall have been committed to 
writing within six days after mak- 
ing the will. 

No will in writing, or any devise 
therein, of chattels, shall be revoked 
by a subsequent will, codicil or de- 
claration, unless the same be in 
writing. 

But any soldier in actual military 
service, or any mariner or seamen 
being at sea, may dispose of chat- 
tels, as he might before these statu- 
tory provisions. Ibid. § 6. 7. 8. 9. 
10. (adopted from stat. 29 Car. ii. § 
19. 20. 22. 23, with some alteration. ) 

4. Peculiarities of Virginia law, 
touching wills of real estate. 

With respect to wills of real estate, 
it will be observed, that there are 
one or two provisions peculiar to the 
law of Virginia, or at least not to 
be found in the law of England. 

1. If the will be wholly written by 
the testator, there need be no attes- 
tation of the execution of it: in such 
case, the will is proved by proving 
the hand writing of the testator by 
two or more credible witnesses. 

2. The testator may devise, not 
only the lands which he hath, but such 
as at the time of his death he shall 
have: the effect of which is, not that 
after-purchased lands shall pass by 
will, in like manner as after-pur- 
chased chattels; the statute only 
gives the testator power to devise 
after-purchased lands, which he may 
exercise or not as he pleases, a plain 
intent to devise them, must appear 
in the will; it must evidently con- 
template the after-purchased lands ; 
they will not pass under a general 
residuary clause. Wyth. 22.—1 
Wash: 75.—3 Call. 289. 

5. Exposition of the statute of wills. 





It is to be observed, as a general 
principle, that in the construction 
and exposition of the statutes of Vir- 
ginia, the courts of justice respect 
the decisions of the English courts, 
and the courts of other states in the 
union, on their statutes in pari ma- 
teria. 

All the doctrines of the English 
judges, touching the question what 
shall be a suflicient signing, the man- 
ner and formality of publication and 
republication, the manner and for- 
mality of attestation ‘ where formal 
publication and attestation are ne- 
cessary, that is, where the will is 
not wholly written by the testator, ) 
revocations express and implied, and 
the like, are understood to prevail in 
Virginia. 

Il. Construction and operation of 

wills. 

The technical rules of the com- 
mon law for the construction of wills, 
are universally respected: and, in 
general, the common law doctrines 
concerning the operation of wills 
also prevail, but there are several 
statutory provisions respecting their 
operation. Some of them, being 
common both to deeds and wills, 
have been already siated under the 
head of conveyances. ‘The following 
are peculiar to wills. 

1. If a bequest be given by a will 
to an attesting witness, and: if the 
will may not be otherwise proved, 
the bequest shall be void, and the 
witness shall be allowed and com- 
pellable to appear and give testi- 
mony on the residue of the will, as 
if no such bequest had been made. 


But if the witness would be entitled 


to a share of the testators estate, in 
case the will were not established, 
so much of his share shall be saved 
te him, as exceeds not the value of 
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2. The sale and conveyance of 
lands devised to be sold, shall be 
made by the executors or such of 
them as undertake the execution of 
the will, or by the administrator 
with the will annexed, if no other 
person be appointed by the will for 
the purpose, or if the person so ap- 
pointed refuse to perform the trust, 
or die before he shall have completed 
it. hid. § 52. (adopted with much 
alteration from 21 Hen. viii.c. 4. § 1. 
vid. Harg. Co. Litt. 113. a. n. Q— 
256. b. n. 1.) 

3. The statute of 3 Will. and Mar, 
c. 4.( perpetuated 6 Will. iil. c. 14.) for 
the relief of creditors against fraudu- 
lent devises, has been adopted into 
the code of Virginia. 1 Rev. Cod, 
c. 105. 

Ill. Courts of probat &c. 

The several county, corporation, 
and circuit courts, have cognizance 
to hear and determine all testamen- 
tary causes arising within their re- 
spective jurisdictions, and to exa- 
mine and take proof of wills, and 
grant certificates thereof. 

If the testator had a mansion house 
or known place of residence, the 
courts of the county or corporation 
in which such house or residence is; 
if no such house or residence and 
lands be devised, then the courts of 
the county or corporation where the 
lands lie, or of any one of them 
where the lands lie in several coun- 
ties; if no such house or residence, 
and no lands be devised, then the 
courts of the county or corporation 
where the testator died, or thal 
wherein his estate or the greater 
thereof shall be; have cognizance 
of the probate of the will : or, a will 
may, in any case, be proved in the 
general court. Ibid. § 12. 

Appeals lie, in testamentary cal- 


his legacy. 1 Rev. Cod. c. 104. § (i. ! ses, from the county and corporation 


(adopted from 25 Geo. ii. c. 6.) 


| courts to the circuit courts; and 
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from the circuit courts and the ge- 
neral court, to the court of appeals. 
Probat of nuncupative wills. 

No nuncupative will shall be pro- 
yed within fourteen days after the 
death of the testator, nor until the 
widow, if any, of the testator, and 
next of kin shall have been sum- 
moned to contest the same, if they 
please. Ibid. § 18. (adopted from 
99 Car. i. c. 3. § 21. 

Manner of compelling production of 
wills. 

If the general court, or the circuit, 
eounty or corporation court, having 
jurisdiction as above explained, be 
informed, that any person hath a 
testator’s will in his possession ; such 
court may summon and compel him 
to produce it. Ibid. § 19. 

Manner of taking attestation of ab- 
sent witnesses. 

When any will is produced before 
any of the courts for probat, and 
an attesting witness reside out of 
the commonwealth, the court may 
issue a commission, annexed to the 
will, and directed to the presiding 
judge of any court of law, or to any 
notary public, mayor or other chief 
magistrate, of any city, town, cor- 
poration or county, where the wit- 
ness may be found, authorizing him 
to take and certify the attestation : 
and if the officer so authorized, cer- 
tify, that the witness appeared be- 
fore him, and made oath or solemn 
afirmation, that the testator signed 
and published the writing annexed 
to the commission as his last will 
and testament, or that some other 
person signed it by his direction, and 
that he was of disposing mind and 
memory, and that the witness sub- 
scribed his name thereto in the tes- 
tators presence and at his request ; 
such oath or affirmation shall be re- 
Spected as if made in open court. 
Ibid. § 15. 

a 
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Authenticated foreign wills. 


Authenticated copies of wills, pro- 
ved according to the laws of any of 
the U. states, or of any foreign coun- 
try, relative to any estate in Virginia, 
may be offered for probat in the ge- 
neral court, or if the estate lie alto- 
gether in any one county or corpora- 
tion, in the circuit, county or cor- 
poration court, of such county or cor- 
poration. IJbid. § 16. 


Mode of contesting validity of wills 
after probat. 


When wills shall be exhibited to 
be proved before the court of probat, 
the court may take probat immedi- 
ately, and grant a certificate there- 
of: But if any person interested, 
shall, within seven years, exhibit his 
bill in chancery contesting the will, 
the court shall direct an issue of de- 
visavit vel non, to try the validity of 
the will by a jury; but if no party 
appear to contest the will within that 
time, the probat shall be for ever 
binding ; saving to infants, femes co- 
vert, persons absent from the state, 
or non compos mentis, the like period 
after the removal of their several 
disabilities. Ibid. § 13. 

The verdict on the issue of devi- 
savit vel non, is final between the 
parties; saving to the court, the 
power of granting new trials for 
good cause, as in other cases. Jbid. 

These issues may be sued at the 
bar of the court of chancery which 
orders them: but they are usually 
ordered to be sued at the bar of some 
convenient court of law; in which 
case, the court of law certifies the 
verdict to the court of chancery, and 
also whether it is satisfied with the 
verdict or not, as agreeable or con- 
trary to evidence, and all such di- 
rections and instructions given to 
the jury at the trial, and rejections 
or admissions of testimony, as the 
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parties choose to spread on the re- 
cord by bills of exceptions. 

If the court of law have been dis- 
satisfied with the verdict; or if the 
court of chancery think, that any er- 
ror in point of law occurred at the 
trial; the court of chancery orders 
anew trial of the issue; otherwise, 
decrees for or against the will, ac- 
cording to the verdict. 

In all trials of issues of devisavit 
wel non ; the certificate of the oath of 
the witnesses at the time of probat, 
is admissible evidence. 

Preservation of wills after probat. 

No will is of any force whatever, 
to pass any estate or right in Virgin- 
ia, until it has been" proved before 
some proper court of probat in the 
state. 

Wills are recorded in the court 
where they are proved ; and the ori- 
ginals remain in the clerk’s oftices 
respectively, except when removed 
for inspection, by certiorari or other- 
wise, (in cases of appeal from the 
judgment of probat or in trials 
of issues of devisavit vel non, ) and 
whe: the end is answered, they are 
returned to the proper clerk’s office. 

Copies primary evidence. 

In all trials of title claimed under 
a will, an office copy is consequently 
primary evidence; for the original 
cannot be had. 

IV. Qualification of ex’rs. 

Before any executor named ina 
will, can obtain certificate of the pro- 
bat, in other words, in order to the 
due qualification of an ex’r to his 
trust ; he is required to take an oath 
before the court of probat, that the 
will proved is his testator’s will, as 
far as he knows and believes, and 
that he will faithfully perform the 
same, and execute the legal duties of 
his trust, and render a just account 


. When required ; and to give bond, in 


such penalty as the court shall or- 
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der, with such swrety as it shall ap. 
prove, with condition for the faith. 
ful discharge of his duty. Ibid. ¢ 91, 

If the testator direct, that no ge. 
curity be required of his executors, 
and leave visible estate more thay 
sufficient to pay all his debts, the 
court may, if it think fit, dispense 
with the security ; but it is in prac. 
tice very rarely dispensed with, 
Ibid. § 22. 

The power of executors oye 
their testator’s estate before probat, 
is not restrained by the statute, bu 
continues as at common law. Jbid, 
§ 23. 

V. Administrations with the will 
annexed. 

If no executor be named in 
will; or, if the executors named all 
refuse the executorship; or, if the 
executors, after due qualification, 
all die before the administration is 
complete ; or, if the executors, being 
required to give new security (as 
they may be at any time at the in- 
stance of any of their original sure- 
ties who become alarmed,) refuse to 
give security accordingly ; the court 
of probat may grant administration 
with the will annexed, or adminis- 
tration de bonis non with the will an- 
nexed, (as the case may be, ) to such 
person to whom administration 
would have been granted had there 
been no will. Ibid. § 20. 

The official oath and bond of such 
an administrator, is changed from 
that of an executor, so as to fit the 
case. 

VI. Administrations durante mi- 
nore wlate &c. 

During any contest about a will; 
or during the infancy or absence of 
the executor ; or until a will, which 
once existed but has been destroyed, 
shall be established ; or whenever 
the court from any other cause shall 


judge it convenient; the court may 
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appoint a fit person to preserve the 
decedent’s estate, until a probat of 
his will, or durante minore etate, or 
until administration of his estate be 
granted. Such an administrator also 
takes an official oath, and gives an 
official bond, varied, according to the 
court’s directions, so as to fit his 
irust; which is, to collect the estate, 
toymake an inventory thereof, and 
safe keep and deliver it up, when 
required, to the executors or admin- 
istrators. Ibid. § 24. 

VII. Administration of intestate’s 
eslates. 

The general court, and the sever- 
al circuit, county and corporation 
courts, respectively, have the like ju- 
risdiction to hear and determine the 
right of administration of intestate’s 
estates, as to take probat of wills, 
in respect to the intestate’s place of 
residence, or death, or the situation 
of the estate ; and shall grant certifi- 
cates for obtaining letters of admin- 
istration, to the representatives who 
apply for the same: preferring first 
the husband or wife, and then such 
others as are next entitled to distrib- 
ution : or one or more of them, as the 
court shall judge will best manage 
and improve the estate. Ibid. § 32. 
(altered from 31 Edw. iii. c. 11. 21 
Hen. viii. c. 5.§ 3.4. and vid. 1 Call. 
1.) 

If no person apply for administra- 
tion within thirty days from thé in- 
testates death, or at the next suc- 
ceeding court after the expiration 
thereof, the court may grant admin- 
istration to any creditor or creditors, 
who may apply for the same, or to 
such other person as it shall in its 
discretion think fit ; butsuch letters 
of administration will be revoked, 
ifthe wife or other distributee who 
shall not before have refused, after- 
wards apply. 


And all letters of administration | 
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are of course revoked, if a will be af- 
terwards produced, and proved by 
the executors. Ibid. § 33. 34. 

It is hardly necessary to mention, 
that in case of the death of an ad- 
ministrator before the administra- 
tion is completed, the same courts 
have power to grant administration, 
de bonis non. 

Administrators (like executors) 
are required to take an ofticial oath, 
and give an official bond, with ap- 
proved security. Ibid. § 35. (see 22 
and 23 Car. ii. c. 10. § 1. 

VIII. Power to require counter se- 
curity or new security of ex’rs and 
adm’rs, and ‘to revoke their powers, 
and appoint curators. 

When the sureties of any executor 
or administrator, apprehend danger 
of suffering by their suretyship, the 
court, on their petition, has power 
to order the executor or administra- 
tor, to give his sureties counter secu- 
rity, or to execute a new bond, with 
condition for the faithful perform- 
ance of his duties, having relation 
back to the commencement of. his 
trust or office: and in case such new 
bond be ordered and given, the ori- 
ginal sureties are discharged from 
their obligation, eacept for such mat- 
ters for which actions may have been 
already brought and may be prose- 
cuted to judgment. 

If the executor or administrator 
refuse to comply with such order, the 
court may revoke his authority ; and 
appoint an administrator de bonis 
non; or take the estate from him, 
and place it in the hands of his sure- 
ty or sureties ; or commit it te some 
other curator. 

So, upon complaint of any credi- 
tor, legatee, distributee, or other 
person interested, either of the mis- 
conduct of the executor or adminis- 
trator, or of the insufliciency of his 
sureties, the court may require him 
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to give other good security, or revoke 
his authority, and appoint an adm’r 
de bonis non, or commit the estate to 
the sheriff. 

But no revocation of the authority 
of an executor or administrator in- 
validates his previous acts, or abates 
any pending suit: in such suits, the 
administrator de bonis non, or the 
curator, is substituted, by proper 
process, plaintiff or defendant, and 
the suit proceeds. 

And when the estate is so taken 
out of the hands of an executor or 
administrator, and committed to his 
surety, or any other curator, such 
curator has power to collect and pay 
the decedent’s debts, and may sue 
and be sued, as an ex’r or adm’r. 
Ibid. § 38, 39, 40, 41, 42. 

IX. Power to grant administration 
to the sheriff. 

Whenever there is a defect of a 
personal representative of any dece- 
dent, testate or intestate, and no per- 
son will apply for administration, 
the court may, after three months 
from the decedents death, commit 
administration, or administration 
with the will annexed, original or 
de bonis non, (as the case may be,) 
to the sheriff of the county or ser- 
geant of the corporation: and after- 
wards, at any time, revoke such or- 
der, and grant administration to any 
person entitled thereto. bid. § 67. 

X. Miscellaneous. 

1. Executors and administrators 
bonds are always made payable to 
the sitting judge or justices, his or 
their successors, of the original 
court, which takes probat of the 
will, or grants the administration ; 
and if such judge or justices take 
surety apparently insufficient at the 
time, he or they are personally lia- 
ble for all loss sustained in conse- 
quence of such insufliciency. 


The bonds may be put in suit at 








the relation and costs of any party 
injured by a breach thereof, till tie 
whole penalty is recovered. 

But no executor or administrator, 
or his surety, is chargeable beyond 
the decedents assets, by reason of 
any omission or mistake in pleading 
or false pleading of the ex’r or ad- 
m’r. Ibid. § 21. 35. 36. 37. 

2. Certificates of probat or of ad- 
ministration attested by the clerk of 
the court granting them, are sufi. 
cient to enable the ex’r or adm’r to 
act, and may be given in evidence, 
and are as effectual as formal letters 
testamentary or of administration: 
yet these shall be made out by the 
clerk, if required, in the name of the 
first justice or of the judge of the 
court, to be signed by him, and if it 
be a circuit, county or corporation 
court, sealed with the seal of such 
court, and if the general court, seal- 
ed with the seal of the common- 
wealth. Ibid. § 43. 

S. It is understood to be the set- 
tled law of Virginia, though ther 
is no statutory provision on the sub- 
ject, that no probat of a will or grant 
of administration in another state of 
the union, or in a foreign country, 
and no qualification of an ex’r or 
adm’r, elsewhere than in Virginia, 
give such ex’r or adm’r any right to 
demand the effects or debts of the 
decedent, which may happen to be 
within the jurisdiction of this com- 
monwealth : 

There must be a regular probat, 
or grant of administration, and qua- 
lification of the ex’r or adm’r in Vir- 
ginia, according to her laws. And 
the doctrine prevails in the federal 
courts held in Virginia, as well as 
in the state courts. 

4. So too, a will devising land in 
Virginia, though duly proved in ano- 
ther state or country ; must also be 
proved in Virginia to entitle the ¢e- 
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yisee to the lands, or to an action for 
them. 

Executors of executors are exe- 
cutors of the first testator. Ibid. § 
65. (adopted from 25 Ed. itt. stat. 5. 
¢. 5+) 

There are a great variety of sta- 
tutory provisions touching the course 
of administration, the liabilities of 
executors and administrators, their 
powers and duties, the remedies for 
and against them, and the like; 
which it would be foreign to the pre- 
gent purpose to detail, and indeed 
impossible within any moderate com- 
pass. Most of them may be seen in 
the statute .so often above cited) 1 
Rev. Cod. c. 104. 


No. VI. DESCENTS. 


74, How do inheritances in fee sim- 
ple descend upon intestacy, among 
lineal heirs ? 
75. How among collaterals ? 
76. How, in respect of the half 
blood: does the common law govern? 
77. Does the common law prevail 
en descents, in any cases, and what ? 
78. Is there any thing peculiar in 
your law of descents ? 
A. The following statute of March 
10, 1819. (1 Rev. Cod. of 1819, ¢. 
96.) regulates descents in Virginia. 
(1). 
“An act to reduce into one, the seve- 
ral acts directing the course of descents. 

1. Be it enacted by the general as- 
assembly, that henceforth when any 
person having title to any real es- 
tate of inheritance, shall die intes- 


(1) “ The law of descents in Virginia,” 
(observes my correspondent,) “ is, and has 
been ever since the first of Jan. 1787, alto- 
gether statutory : before that date, the com- 
mon law prevailed. The original statute of 
descents underwent several amendments at 
different times. 

The existing sratute enacted at the late re- 
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tate as to such estate, it shall de- 
scend and pass in parcenary to his 
kindred, male and female, in the fol- 
lowing course; that is to say: 

2. ‘Vo his children or their de- 
scendants, if any there be: 

3. If there be no children, nor 
their descendants, then to his father : 

4. If there be no father, then to 
his mother, brothers and sisters, and 
their descendants, or such of them 
as there be. 

5. If there be no mother, nor bro- 
ther, nor sister, nor their descend- 
ants, then the inheritance shall be 
‘divided into two moieties, one of 
which shail go to the paternal, the 
| other to the maternal kindred, in the 
| following course ; that is to say— 
| 6. First, to the grand-father. 

7. If there be no grand-father, 
then to the grand-mother, uncles, 
and aunts on the same side, and their 
descendants, or such of them as there 
be: 

8. If there be no grand-mother, 
uncle nor aunt, nor their descend- 
ants, then to the great grand-fathers, 
or great grand-father, if there be but 
one : 

9. If there be no great grand-fa- 
ther, then to the great grand-mo- 
thers, or great grand-mother, if 
there be but one, and the brothers 
and sisters of the grand-fathers and 
grand-mothers, and their descend- 
ants, or such of them as there be: 

10. And so onin other cases with- 
out end ; passing to the nearest lineal 
male ancestors, and for the want of 
them to the lineal female ancestors 
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vision is so plain, and withal so admirably 
concise, that it is impossible to abridge it, 
and the attempt might produce obscurity, 
confusion and mistake, an exact copy should 
be printed.” 

In compliance with this suggestion, the det 
fs printed entire, Ed, 
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in the same degree, and the descend- 
ants of such male and female ances- 
tors, or to such of them as there be. 

1i. Provipep, however, and be it 
further enacted, that where an infant 
shall die without issue, having title 
to any real estate of inheritance, de- 
rived by gift, devise or descent from 
the father, and there be living at the 
death of such infant his father or any 
brother or sister of such infant on 
the part of the father, or the pater- 
nal grand-father or grand-mother of 
the infant, or any brother or sister 
of the father, or any descendant of 
any of them, then such estate shall 
descend and pass to the paternal kin- 
dred without regard to the mother 
or other maternal kindred of such 
infant, in the same manner as if there 
had been no such mother or other 
maternal kindred living at the death 
of the infant: saving, however, to 
such mother, any right of dower 
which she may have in such real es- 
tate of inheritance. 

12. Anp where an infant shall die 
without issue, having title to any 
real estate of inheritance derived by 
gift devise or descent from the mo- 
ther, and there be living at the death 
of such infant his mother, or any bro- 
ther or sister of such infant on the 
part of the mother, or the maternal 
grand-father or grand-mother of the 
infant, or any brother or sister of the 
mother, or any descendant of any of 
them, then such estate shall descend 
and pass to the maternal kindred, 
without regard to the father or other 
paternal kindred of such infant, in 
the same manner as if there had been 
no such father or other paternal kin- 
dred living at the death of the in- 
fant: saving, however, to such fa- 
ther, the right which he may have 
as tenant by the curtesy in the said 
estate of inheritance. 

13. But no right in the inheritance 
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shall accrue to any persons what 
ever, other than to children of the 
intestate, unless they be in being, 
and capable in law to take as heirs, 
at the time of the intestate’s death. 


14. And where, for want of issue 
of the intestate, and of father, mo- 
ther, brothers and sisters, and their 
descendants, the inheritance is be- 
fore directed to go by moieties to the 
paternal and maternal kindred ; if 
there should be no such kindred on 
the one part, the whole shall go to 
the other part: and if there be no 
kindred either on the one part or the 
other, the whole shall go to the wife 
or husband of the intestate. And if 
the wife or husband be dead, it shall 
go to her or his kindred in the like 
course, as if such wife or husband 
had survived the intestate, and then 
died entitled to the estate. 


15. And in the cases beforemen- 
tioned, where the inheritance is di- 
rected to pass to the ascending and 
collateral kindred of the intestate, if 
part of such collaterals be of the 
whole blood to the intestate, and 
other part of the half blood only, 
those of the half blood, shall inherit 
only half so much as those of the 
whole blood: but if all be of the half 
blood, they shall have whole por- 
tions, only giving to the ascendants 
(if any there be) double portions. 


16. And where the children of the 
intestate, or his mother, brothers and 
sisters, or his grand-mother, uncles 
and aunts, or any of his female lineal 
ancestors living, with the children 
of his deceased lineal ancestors, 
male and female in the same degree, 
come into the partition, they shall 
take per capita, that is to say, by per- 
sons; and where a part of them be- 
ing dead, and a part living, the issue 
of those dead have right to partition, 
such issue shall take per stirpes, oF 
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VIRGINIA. 
by stocks, that is to say, the shares 


' of their deceased parent. 


17. When any of the children of a 
person dying intestate, shall have 
received from such intestate in his 
lifetime, any real or personal estate 
by way of advancement, and shall 
choose to come into partition of the 
estate with the other parceners, such 
advancement both of real and per- 
sonal estate shall be brought into 
hotchpot with the whole estate, real 
and personal descended ; and such 
party bringing into hotchpot such 
advancement as aforesaid, shall 
thereupon be entitled to his or their 
proper portion of the whole estate 
30 descended, both real and personal. 

18. In making title by descent, it 
shall be no bar to a party that any 
ancestor through whom he derives 
his descent from the intestate, is, or 
hath been an alien. Bastards also 
shall be capable of inheriting or of 
transmitting inheritance on the part 
of their mother, in like manner as if 
they had been lawfully begotten of 
such mother. 

19. Where aman having by a wo- 
man one or more children, shall af- 
terwards intermarry with such wo- 
man, such child or children, if re- 
cognized by him, shall be thereby 
legitimated. ‘The issue also in mar- 
riages deemed nuil in law, shall ne- 
vertheless be legitimate. 

20. Whensoever any lands shall 
descend from any person dying in- 
testate to two or more heirs, any one 
of whom shall be an infant, feme co- 
vert, non compos mentis, or beyond 
sea, and the dividend of each heir 
shall not exceed the value of three 
hundred dollars, in the opinion of 
any court herein after mentioned, it 
Shall be lawful for the superiour 
court of chancery of that district, or 
the court of the county or corpora- 
tion in which such lands, or the great- 


a 
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er quantity of them lie, to direct the 
sale of the said lands, and the dis- 
tribution of the money arising there- 
from, according to the rights of each 
Claimant: Provided always, that 
each heir residing within this com- 
monwealth, shall be first duly sum- 
moned, to show cause if any he can 
against such sale: and where any 
heir shall reside without* this com- 
monwealth, the court shall make an 
order for publication, which order 
being inserted in any public news- 
paper to be designated by the court 
in such order, for eight weeks suc- 
cessively, shall be considered as a 
summons. 

21. One parcener may maintain 
an action of waste against another, 
but no parcener shall have or pos- 
sess any privilege over another in 
any election, division or matter to 
be made or done, concerning lands 
which shall have descended to them. 

22. All and every act and acts, 
clauses and parts of acts heretofore 
made, containing any thing within 
the purview of this act, shall be, and 
the same are hereby repealed. Pro- 
vided always, that nothing herein 
contained, shall be construed in any 
wise to affect any right, title, inte- 
rest or claim to, or in any estate in 
lands or tenements whatsoever, ac- 
crued before the commencement of 
this act, but the same shall be, and 
remain in the same condition, as if 
this act had never been made. 

23. This act shall commence in 
force, from the first day of January 
eighteen hundred and twenty.” 


No. Vil. DISTRIBUTION ON INTES- 
TACY, (OF PERSONALTY.) 


79. Upon intestacy, how is the 
surplusage of personal property dis- 
tributed ? 





80. How among collaterals ? 




































ee, 


Oy a 


gn. 3 
7 eee 
— 


ee ae 








81. Are the 22nd and 23rd Car. 

ii. c. 10, and 29 Car. ii. c. 50, called 
the Statutes of distribution &c. a- 
dopted ? 
4. When any person shall die intes- 
tate as to his personal estate, or any 
part thereof, (after funeral debts and 
just expenses paid,) if there be no 
child, one moiety, if there be a child 
or childrefi, one third, of the distri- 
butable surplus, shall go to the wife, 
but she shall have no more than the 
use for life of such slaves as shall 
be in her share: and the residue of 
the surplus, and after the wife’s 
death, the slaves in her share, or if 
there be no wife, then the whole of 
such surplus, shall be distributed in 
the same proportions, and to the 
same persons, as lands are directed 
to descend by the act regulating the 
course of descents; with this only 
difference, that where an infant, 
having title to personal estate, die 
before attaining to the age when an 
infant may lawfully bequeath per- 
sonalty (eighteen), or after obtain- 
ing such age, without bequeathing 
it, his personal estate is distributa- 
ble among his paternal and mater- 
nal kindred, without regarding from 
which parent he derived it, as if he 
had been of full age at his death. 

But a husband is not compelled to 
make distribution of the personal 
estate of his wife dying intestate. 
1 Rev. Cod.c. 104. § 29, 31. (22 and 
23 Car. ii. c. 10. § 2,4, 5,6. 29 Car. 
li, c. 3.§ 5. 1 Jac. ii. c. 17.§ 7. 

The law of hotchpot prevails in 
distributions as in descents; and the 
whole advancement real and personal, 
is brought into hotchpot, with the 
whole estate real and personal, of the 
decedent. Ibid. § 30. c. 96. § 17. 

Where any widow shall be dissat- 
isfied with the provisions made for 
herby her husband’s will, she may, 
before any court having jurisdiction 
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of the probat of the will, or by deed 
executed in the presence of two wit- 
nesses, within a year after the hus- 
band’s death but not after, renounce 
the provision made for her by the 
will, or any part thereof, and all ben- 
efit under the will: upon which, she 
will be entitled to a third of her hus- 
band’s slaves for life, the remainder 
devolving at her death, to such per. 
son or persons, as would have been 
entitled to them, if she had not made 
such renunciation; and she shall 


‘moreover be entitled to such share of 


the husband’s other personal estate, 
as if he had died intestate, to hold in 
absolute property. 

If she do not make the renuncia- 
tion within the year, she must abide 
by the will. IZbid.c. 104. § 26. 

It is the settled construction of 
this provision of the statute, that it 
relates only to personal property, 
and to provisions of personalty made 
for the widow. 


No. Vill. ENTAILS, DOWER, CUR- 


TESY, &C. 


82. May entails be created, a: 
under the Stat. de donis—and with 
the same incidents, in respect of be- 
ing barred; dower; curtesy ; waste 
&c ? 

83. Are entails abolished; con- 
verted into fees ; or otherwise modi- 
fied &c ? 

84. How barred by the tenant ? 

85. Is the widow entitled to dow- 

er; and the husband to curtesy ; 4 
by the common law ? 
A. There is in Virginia, a statute en- 
titled an act to reduce into one, all acts 
and parts of acts relating to dower ; 
1 Rev. Cod. c. 107. 

But this act is only a transcript 
from the various statutory provis- 
ions of the English parliament on 
the subject. 
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The law of curtesy and of dower is 
the same in Virginia as in England, 
with only two amendments : 

ist, The wife is entitled to dower 
of the husband’s trust estate, as well 
as of legal estate: and a husband is 
entitled to curtesy of the wife’s trust 
estate. Ibid. c. 99. § 31. (see Harg. 
Co. Litt. 29. a. n. 6. 31. b. n. 3. 

ond. ‘The husband or the wife, is 
entitled to curtesy or dower of es- 
tates, whereof the wife or the husband 
were joint tenants; for the jus ac- 
crescendi is abolished. Jbid. c. 98. 
§2. (see 2 Tuck. Bl. 131. n. 15.) 

The common law modes of assign- 
ing dower are obsolete in Virgi- 
nia; and the common law remedies 
for the recovery thereof, are very 
rarely resorted to. 

The usual course is, for the widow 
toexhibit her bill against the heirs, 
ina court of chancery ; which not 
only decrees to her dower, and di- 
rects the assignment of it by com- 
missioners, but also gives her an ac- 
count of profits, and a decree for them. 

Of entails—I have already spoken: 
Seeante No. II. conveyances, ** Con- 
struction and operation of deeds.” p. 
327. 


No. 1X. LIMITATION OF SUITS. 


86. What length of adverse pos- 
session of lands is a bar &c? 

87. What savings &c ? 

88. Is there a saving in favour of 
reigners or citizens of other states? 
4. All writs of formedon in descender, 
remainder, or reverter, of any lands, 
tenements or hereditaments, shall be 
sued out within twenty years next 
after the title or cause of action accru- 
ed, and not afterwards: and no per- 
son having any right or title of entry 
into any lands, &c. shall make any 
entry but within twenty years next 


ajter such right or title accrued. 
46 
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But if any person or persons, en- 
titled to such writ or writs, or to 
such right or title of entry, be under 
the age of one and twenty years, feme 
covert, non compos mentis, imprison- 
ed, or not within this commonwealth, 
at the time when such right or title 
accrues, every such person and his 
heirs may, notwithstanding the said 
twenty years have expired, bring 
and maintain his action, or make his 
entry, within ten years next after 
such disabilities removed, or the death 
of the person so disabled. 

In all writs of right, and other ac- 
tions possessory, any person may 
maintain a writ of right upon the 
possession or seisin of his ancestor or 
predecessor, within fifty years, or 
any other possessory action upon the 
possession or seisin of his ancestor or 
predecessor, within forty years, but 
no person shall maintain a real ac- 
tion upon his own possession or sei- 
sin, but within thirty years next be- 
fore the teste of the writ. 1. Rev, 
Cod. 487—8. 

As to the limitations on writs of 
right, &c. last mentioned, there does 
not appear to be any saving in favour 
of infants, &c. 

89. Are the general principles of 
English law, on the bar of these sta- 
tutes, adopted in your state ? 

A. Yes. 

90. Is there any thing peculiar in 

your state on this head? 
A. I am not sufficiently acquainted 
with the laws of other states to an- 
swer this question; but it may be 
proper to remark that the British 
statutes of 21 Jac. i. c. 16. § 4, and 
4 Ann. c. 16. § 19, the first directing 
that action may be re-commenced 
within one year, where judgment is 
arrested or reversed, and the second, 
that defendants absconding, &c. shall 
not have the benefit of the act of li- 








mitations, are in force in this state 
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by virtue of acts of assembly to the 
same effect. 

If the action be commenced within 
the time allowed by the act of limita- 
tions, but the writ abate, after which 
the time runs out; (the plaintiff not 
having re-commenced his suit within 
a year after the former suit abated ;) 
he cannot avail himself of the pro- 
viso in the act, but is barred. (1 
Wash. 302.) 

A plaintiff whose suit abates, is 
entitled to the benefit of the proviso 
in the act of limitations, under the 
equity thereof, if he re-commence his 
suit within a year thereafter. ( Ibid.) 

The act of limitations shall not 
extend to any action commenced 
against a master or commander of a 
ship or vessel, who shall discharge 
or cause to be put on shore, any sick 
or disabled sailor belonging to his 
ship or vessel, or any servant, with- 
out taking due care for their mainte- 
nance and cure, or carrying any debt- 
or, servant, or slave, out of this com- 
monwealth, contrary to law. 1. Rev. 
Cod. 491—492. 

In all questions which may arise 
in any court of record, upon any act 
for limitation of actions, making en- 
tries into lands, or limitation of evi- 
dence, in the computation of time, the 
several periods between the 12th of 
April 1774 and the 12th of April 
1778, and between the ist of Janua- 
ry 1781 and the 5th of January 1782, 
and between the 5th of May 1783, 
and the 20th of October in the same 
year, shall not be accounted any part 
thereof, so as to bar such action, en- 
try or evidence. Ibid. 490—1. 

91. What length of time bars re- 
covery &c. in personal actions ? 

92. What savings ? 

93. Are there any in favour of ci- 
tizens of other states, or foreign- 
ers ? 

4. The recovery of a debt secured 
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by specialty, is not barred by length 


of time, in consequence of any act 
of assembly, but by the common law 
rules on that subject. 

The limitations of personal actions 
are as follow : 

1. Upon all actions upon the case, 
(other than for slander,) actions of 
account or assumpsit, (other than 
such accounts as concern the trade 
of merchandize between merciiant 
and merchant, their factors or ser. 
vants,) debt grounded upon any lend. 
ing or contract without specialty, debt 


for arrears of rent, trespass, detinue, 


trover, or replevin for goods and chat- 
teis, and trespass quare clausum fre. 


git, five years :— 


2. Upon actions of assault, bat. 
tery, wounding or imprisonment,— 
three years :— 

3. Upon actions of slander—on 
year. 

There is no saving in favour of 
infants, &c. as to actions of slander. 

In relation to the other actions, 


there is a general saving in favour 
of infants, femes covert, persons non 
compos mentis, imprisoned, beyond the 


seas or out of the country, allowing 
them the same times as are before 
limited, after their coming to [full 
age, &c. 

There are many cases which do 
not expressly come within any 0! 


the exceptions from the act of limit: 
ations, and yet are construed as 
coming within the equity of them: 
as, if the time elapsed during a pe- 
riod when no executor had qualified, 
or where there was a contest re- 
specting the right of administration. 


(1 Wash. 147.) 
Judgments in any court of record 


within this commonwealth, where 
execution hath not issued, may be 
revived by scire facias, or an action 
of debt brought thereon, within fe! 
years next after the date of such 
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judgment, and not after; or where 


execution hath issued, and no return 
is made thereon, the party in whose 
favour the same was issued, may 
obtain other executions, or move 
against any sheriff, &c. for not re- 
turning the same, within ten years 
from the date of such judgment, and 
not after. Rev. Code. 489. 

A saving (as before) is inserted, 
in favour of infants, &c. until five 
years shall have elapsed after their 
disabilities have been removed. 

All actions or suits, founded upon 
any account for goods sold and deli- 
vered, or for articles charged in any 
store account, must be commenced 
within one year next after the cause 
of action, or the delivery of the 
goods, and not after; except that, in 
the case of the death of the creditors 
or debtors, before the expiration of 
the said term of one year, the farther 
time of one year, from the death of 
such creditor or debtor shall be al- 
lowed. 

In suits in the name of any person 
residing beyond the seas, or out of 
this country, for recovery of any 
debt due for goods actually sold and 
delivered here, by his factor or factors, 
the saving in favour of persons be- 
yond the seas at the time their causes 
of action accrued, is not to be allow- 
ed:—but, if any factor shall happen 
to die before the expiration of the 
time in which suit should have been 
brought, his principal shall be al- 
lowed two years from his death, to 
bring suit for any debt due on ac- 
count of any contract or dealing 
with such factor. 1 Rev. Code 489 
—491. 

If any suit be brought against any 
executor, administrator, or other 
person having charge of the estate 
of a testator or intestate, for the re- 
covery of a debt due upon an open 
account, it shall be the duty of the 
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court, before whom such suit shall 
be brought, to cause to be eapunged 
from such account, every item there- 
of which shall appear to have been 
due five years before the death of 
the testator or intestate: saving to 
infants, &c. three years after their 
several disabilities shall be removed. 

No action of debt or scire facias 
shall be brought against any execu- 
tor, administrator, or other person 
having charge of the estate of a tes- 
tator or intestate, upon a judgment 
against such testator or intestate, 
after the expiration of five years 
from the qualification of his execu- 
tor, administrator, or other person 
having charge of his estate; and all 
such judgments, after the expiration 
of five years, upon which no proceed- 
ings shall have been had, shall be 
deemed to have been paid and dis- 
charged : saving to infants, &c. three 
years after their several disabilities 


i: 
@ bill of review to any final de- 


cree in chancery shall be granted, 
unless the same be applied for within 
three years next after such final de- 
cision :—saving to infants, femes co- 
vert, persons of insane mind, persons’ 
imprisoned, or out of the state, in the 
service of this state, or of the United 
States, a right to obtain such bill of 
review, Within three years after their 
respective disabilities are removed. 

No writ of error or supersedeas 
shall be granted to any judgment of 
a court of law, after the expiration 
of five years from the time when such 
judgment shall have been made final : 
saving to infants, &c. (as in the last 
clause,) three years after their seve- 
ral disabilities removed. 1. Rev. 
Cod. 492. 


No. x. TAXES. 


94. May lands be sold for the pay- 
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ment of taxes: has an absentee any 
privilege ? 

95. Before a sale, is notice to be 
given &c ? 

96. What oflicer is to give this no- 
tice ? 

97. In what manner &c. 

98. If a sale takes place, is the 
deed absolute 2 

99. If not, what time is allowed to 
redeem, and on what terms : at what 
place or oflice, are the sales entered ? 

100. Do lands on which taxes are 
not paid, in any case vest in the state: 
and then how and in what time to be 
redeemed 2 
A. No lands or lots shall be exposed 
to sale for any arrears of taxes and 
damages due thereon, except in the 
manner hereafter to be provided for 
by law; but such arrears of taxes 
and damages shall continue to be a 
lien upon the lands and lots on which 
they are chargeable. 2. Rev. Cod. 
1819. 39. »*e 

In all cases hereafter, in which 
any lands may be returned delin- 
quent for the non-payment of taxes ; 
the proprietor, or his attorney or 
agent, may pay the taxes and da- 
mages charged upon the said lands 
into the public treasury, upon the 
certificate of the auditor of public 
accounts authorising the treasurer 
to receive the same. Ibid. 38. 

The farther time of two years from 
the 23d day of February 1820, is al- 
lowed for the redemption of all lands 
vested in the president and directors 
of the Literary Fund, for the non- 
‘payment of the taxes due thereon ; 
but such redemption shall be by pay- 
ment into the treasury alone. Act of 
1819, c. 11. § 1. 

After the present year (1820,) it 
shall not be lawful for the sheriff, or 
other collector of the revenue, to col- 
lect the arrears of taxes on lands re- 
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shall be payable into the treasury by 
the owners of the lands, or their 
agents, in the manner prescribed by 
law. And when, hereafter, any land 
which hath been vested in the litera. 
ry fund, for the non-payment of the 
taxes charged thereon, shall be re. 
deemed, there shall be paid by the 
person redeeming the same, before 
the redemption shall be effected, not 
only the taxes due at the time of its 
vesting, and the damages prescribed 
by law, but a farther sum for each 
year, from the time of its vesting as 
aforesaid to the time of redemption, 
equal to the last annual tax imposed 
thereon, with damages on each of 
the said sums at the rate of ten per 
centum per annum, from the first of 
November in the year for which it 
accrues, “till paid :—( passed March 
5th 1821 ; )—see acts of 1820—1821, 
—c. 3, § 8. 


101. What officer in any county, 
oughta non-resident desirous of keep- 
ing his taxes paid, correspond with 
for that purpose: or what is most 
prudent for him to do ? 


A. The most prudent course to be 
taken by a non-resident, who wishes 
to keep his land-taxes paid is, to em- 
ploy an agent to pay them regularly 
within the year, to the sheriff or 
other collector in the county; or, 
into he public treasury, if the tax 
has not been paid within the year for 
which it was due, See last para- 
graph. (1) 


(1) From the foregoing account I should 
infer, that no lands after 1819, could or can 
be sold, either for the arrearages of taxes 
prior to that year, or for future taxes; but 
that such arrearages or future taxes remain 
a lien on the lands, subject to be collected and 
enforced in such manner, as the legislature 
might by any future law provide.— 

But the owners or their agents in the 


turned delinquent; but such arrears } mean time, may pay the taxes or arrears du 
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MISCELLANEOUS. 
BAIL, &c. 


No. XI. 


102. May debtors pendente lite, be 

yestrained from alienating &c. Is 
the debtor liable to-be holden to 
bail, &c? 
4. Debtors residing in Virginia, 
cannot be restrained by attachment, 
or otherwise, from alienating their 
property ; except by injunction, un- 
der particular circumstances of e- 
quity. 

‘The rules by which defendants are 
liable to be holden to bail, are esta- 
blished by act of assembly, declaring 
that, in all actions of debt founded 
upon any writing obligatory, bill or 
note in writing, for the payment of 
money or tobacco, all actions of co- 
venant and detinwe, and all actions 
upon statutes specially authorising 
bail to be taken, the plaintiff may 
of right demand bail; and that, in 
all other personal actions, it shall be 
lawful for any judge of the general 
court, or any justice of the peace for 
any county or Corporation, upon pro- 


per affidavit, verifying the justice of 


the plaintiff’s action, and showing 
probable cause to apprehend that the 
defendant will depart from the juris- 
diction of the court, so that process 
of execution cannot be served upon 
him, to direct bail to be taken by en- 





into the treasury, upon the certificate of the 
auditor allowing it. 

It would seem that certain lands had be- 
come vested in the president &c. of the lite- 
rary fund; and two years by the act of 1819, 
c.11 § 1, were allowed from the 23d of Feb- 
tuary, 1820, to redeem those; And as it ap- 
Pears to me, the literary fund continue to be- 
come vested with lands for non payment of 
taxes after 1819, subject to redemption ; but 
What land, or when they vest for the default 
of not paying, or what is the term allowed 
for redemption, Ido not comprehend. Ed. 
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dorsement on the original writ, or 
subsequent process. 1 Rev. Cod. 499. 


LETTERS OF ATTORNEY. 


103. Is there any provision for the 

proof &c. of letters of Attorney, made 
in other states or foreign parts, for 
the conveyance of lands &c. in your 
state ? 
A. There is no particular provision 
in our laws for recording in our courts 
letters of attorney made out of the 
state; but in recording deeds, the 
clerks of the county or corporation 
courts, are to enter of record, also, 
all endorsements on such writings, 
and all plats, schedules, and other 
papers, thereto annexed. 

All foreign deeds, if acknowledged 
by the party making the same, or 
proved by the number of witnesses 
requisite before any court of law, 
or the mayor, or other chief magis- 
trate of any city, town or corpora- 
tion of the country in which the party 
shall dwell, certified by such court, 
or mayor, or chief magistrate, in the 
manner such acts are usually authen- 
ticated by them; and all policies of 
insurance, charter-parties, powers 
of attorney, foreign judgments, spe- 
cialties on record, registers of births 
and marriages, as have been, or shall 
be made, executed, entered into, giv- 
en and enregistered in due form, ac- 
cording to the laws of such state, 
kingdom, nation, province, island or 
colony, and attested by a notary pub- 
lic, with a testimonial from the pro- 
per officer of the city, county, cor- 
poration or borough, where such no- 
tary public shall reside ; or the great 
seal of such state, kingdom, pro- 
vince, island, colony or place beyond 
sea; shall be evidence in all the courts 
of record within this commonwealth, 
as if the same had been proved in the 
same courts. 1 Rev. Cod. 367, 371. 
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ALIENS. 


104. Do aliens stand on the foot- 

ing of the common law, in respect of 
taking by descent, or purchase: may 
they in any case hold real estate, 
as in mortgage ? 
4. All persons, as well foreigners as 
others, shall have right to assign or 
transfer warrants or certificates of 
survey for lands: and any foreigner, 
purchasing warrants for lands, may 
locate and have the same surveyed, 
and, after returning a certificate: of 
survey to the land-oflice, shall be al- 
lowed the term of two years, either 
to become a citizen, or to transfer 
his right in such certificate of sur- 
vey to some citizen of this, or any 
other of the United States of Ame- 
rica. 

When any alien shall heretofore 
have purchased, or contracted to pur- 
chase, any lands or tenements with- 
in this commonwealth, or shall here- 
after purchase, or contract to pur- 
chase, any such lands or tenements, 
and, before the same shall have been 
escheated to the commonwealth by 
an office found, such alien shall have 
become a citizen of the United States 
in pursuance of the laws thereof; in 
every such case, all the right, title 
and interest, in such lands and tene- 
ments, which shall have accrued to 
the commonwealth, or to the presi- 
dent and directors of the literary 
fund, by reason of the alienage of 
such purchaser, shall be and the 
same is hereby released to him, his 
heirs and assigns forever. 

When any alien residing within 
the United Sates, holding or claim- 
ing title to any lands or tenements, 
not heretofore escheated to the com- 
.ionwealth by an office found, shall 
have bona fide sold or demised the 
same, or shall have died, testate or 
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intestate, seised or possessed there- 


of, or claiming title thereto, and 

when any alien, residing within the 
United States, shall hereafter hold 
or claim title to any such lands oy 
tenements, and, before any proceed. 
ings shall be instituted by the es. 
cheator, for the purpose of escheat. 
ing the same to the eommonweaith, 
shall bona fide sell or demise the 
same, or die, testate or intestate, 
seised or possessed thereof or clain. 
ing title thereto ; in every such Case, 
the purchaser from such alien, or his 
lessee, heir or devisee, being a citi- 
zen of the United States, shall hold 
and enjoy such lands or tenements 
quit and discharged of all right, title 
or Claim, which shall have accrued 
to the commonwealth, &c. by reasou 
of the alienage of the person so hay- 
ing sold, demised or died. 

Such lands or tenements shall be 
subject to the debts of the alien, in 
the same manner as if he had beena 
citizen. 1 Rev. Cod. 353—4. 

In other respects, an alien’s right 
to hold lands, is on the same footing 
as at common law ;—but he may take 
a mortgage of land to secure a debt, 
and enforce it by bill in equity ; (or 
by ejectment; in which last case, if 
he recover the land itself, he will 
hold it for the benefit of the com- 
monwealth :) and a sale and convey: 
ance of land by a trustee, cannot be 
set aside on the ground that he was 
an alien when the deed was made to 
him, and when he conveyed the land 
to the purchasers. (6 Munf. 305.) 


ADMINISTRATION. GUARDIANSHIP. 


105. Is the right of administration 
regulated as in England by the 3! 
Edw. iii. c. 11. and 21 H. viii. ¢. 9. 
or by local acts ? 

A. The right of administration is 
regulated by act of assembly copier 
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from the statutes 3ist. Edw. iii. c. 
11, and 21st Hen. viit. c. 5. 

The general court, and the seve- 
ral superior Courts of law and county 
courts, respectively, shall have the 
like jurisdiction to hear and deter- 
mine the right of administration, in 
relation to the intestate’s place of re- 
sidence or death, or where the estate 
shall lie, as they have with respect 
to the probat of wiils. 

If no representative of the intes- 
tate apply for administration, within 
thirty days from the death of the in- 
testate, or at the next succeeding 
court after the expiration thereof, 
the court may grant administration 
to any creditor or creditors who ap- 
ply for the same, or to any other per- 
son the court shall in their discre- 
tion think fit. 1 Rev. Cod. 382—3. 
—See also a case in which the admi- 
nistration may be committed to the 
sheriff or serjeant, of the county, or 
corporation. bid. 390—391. 

106. May guardians be appoint- 
ed by wili: does the common law 
regulate &c ? 


4. Any father, even if he be not of 


twenty-one years of age, may by 
deed or last will and testament, 
either of them being executed in the 
presence of two credible witnesses, 
grant or devise the custody and tui- 
tion of his child (which had never 
been married,) although it be not 
born, during any part of the in- 
fancy of such child, to whomsoever 
he will; and such grant or devise 
shall give the grantee or devisee the 
same power over the person of the 
child, as a guardian in common so- 
cage hath, and authorise him, by ac- 
tions of ravishment of ward, or tres- 
pass, to recover the child, with da- 
mages for the wrongful taking or 
detaining of him or her, for his or 
her use, and for the same use to un- 
dertake the care and management, 








| 
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and receive the profits of the ward’s 
estate, real and personal, and prose- 
cute and maintain any such actions 
and suits concerning the same, as a 
guardian in common socage may do. 
1 Rev. Cod. 405—6. 

Where no such appointment is 
made by the father of the infant, the 
county or corportion court may ap- 
point a guardian whose powers will 
continue until the infant, having at- 
tained the age of fourteen years, shall 
choose another, or if that be not done, 
until such infant shall be of fullage. 

The powers and duties of guar- 
dians are particularly stated in the 
act of assembly before quoted. Ibid. 
406—411. (See also 1 Tuck. Black. 
part 2—463, &c.) 


PAYMENT OF DEBTS BY EXECU- 
TORS AND ADMINISTRATORS. 


107. Is the law of England, in re- 

gard to the order of paying debts by 
ex’rs and adm’rs, in force &c ? 
A. The estate of a guardian or cu- 
rator, not under a specific lien, shall 
after his death, be liable for what- 
ever may be due from him, on ac- 
count of his guardianship, to his 
ward, before any other debt due from 
him. Rev. Cod. 408. 

A similar provision is also made, 
as to debts due from the estate of a 
deceased committee of an idiot or 
lunatic, or executor or administra- 
tor of atestator or intestate’s estate ; 
—giving such debts the preference to 
any other. Jbid. 389. 

In other respects, the law as to the 
dignity or priority of debts, is the 
same as in England, except so far as 
it is modified, in certain cases, by 
laws of the United States. 

108. May ex’rs and adm’rs give a 
preference by confessing judginents: 
Are lands sold on judgment agaimsi 
ex’rs or adm’rs ? 
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4. After a suit is commenced, the 
executor or administrator may still 
give a preference to other creditors 
of the sume degree, by contessing a 
judgment to them for the actual 
amount of their debts. 

Lands are never sold on judgments 
against executors or administrators. 


JOINT-TENANCY. 


109. Is Joint-tenancy in land, as 
at common law, &c 2 
A. Joint-tenancy in land is created, 
as at common law; but the joint te- 
nants may be compelled to make par- 
tition, and the right of survivorship 
is abolished. 1 Rev. Cod. 359. 


SEALS. 


110. Is the common law, in regard 
to the effect of instruments sealed, 
and not under seal, in force 2 
A. The common law is in force, in 
regard to the effect and operation of 
instruments sealed, and not. under 


seal. 
111. Is ascroll &c. equivalent to 


wax &c? 

4A. Any instrument, to which the 
person making the same shall affix 
a scroll, by way of seal, shall be ad- 
judged and holden to be of the same 
force and obligation, as if it were 
actually sealed. 1 Rev. Cod. 510. 

A scroll used as a seal was sufli- 
cient as such before the act of as- 
sembly. (1 Wash. 42—44.) 

A scroll annexed to a signature is 
not sufficient to make a sealed instru- 
ment, unless it appear, from some 
expression in the body of the instru- 
ment, that it was intended as such. 
(1 Munf. 487—493. See also 4 
Munf. 442—444. ) 


BASTARDS. 


112. Are bastards subject to com- 
mon law disabilities 2 
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A. Since the ist of Jan. 1787, bas. 
tards are capable of inheriting or of 
transmitting inheritance on the part 
of their mother, in like manner as if 
they had been lawfully begotten oj 
such mother. 

In other respects their disabilities 
are the same as at common law. 

113. Are antinuptial children, le. 

gitimated by marriage of the pa- 
rents ? 
4. Where a man having by a wo- 
man one or more children, shall af- 
terwards intermarry with such wo- 
man, such child or children, if re. 
cognized by him, shall be thereby le- 
gitimated. 

The issue also in marriages deen- 
ed null in law, shall nevertheless be 
legitimate. 1 Rev. Cod. 357—8, 
(See 3 H. and M. 225, and 2 Mun. 
442. 


ALLUVION. 


114. Does the common law in r- 





spect of alluvion prevail ? 
A. Yes. 


FISHERIES. 


115. Is the owner of lands bor- 
dering on a river where the tide 
flows and reflows, &c. entitled to se- 
veral fishery in front of his land ? 

116. Is this so by statute, or u- 
sage 2 
A. By act passed Feb. 16th 1819, it 
is declared that, hereafter, the lin- 
its or bounds of the several tracts 
of land lying on the Atlantick ocean, 
the Chesapeake bay, and the rivers 
and creeks thereof within this com- 
monwealth, shall extend to ordinary 
low water mark ; and the owners of 
said lands shall have, possess and 
enjoy exclusive rights and privileges 
to, and along the shores thereof, 





down to ordinary low water mark: 
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provided, that nothing in this act con- 
tained shall be construed to affect any 
creek or river, or such part thereof, 
asmay becomprised within the limits 
of any survey; and provided, also, 
ihat nothing in this section contain- 
ed, shall be construed to prohibit any 
person from the right of fishing, 
owling and hunting on those shores 
of the atlantic ocean, chesapeake bay, 
and the rivers and creeks thereof, 
within this commonwealth, which are 
now used as a common to all the good 
people thereof. 1 Rev. Cod. 341. 


FRAUDULENT CONVEYANCES. 


117. Are the 13. and 27. E. against 

fraudulent conveyances in force in 
your state: or similar acts ? 
4. The provisions contained in the 
od, 3d and 6th sections of the statute 
13 Eliz. c. 5, and 2d, 3d, 4th and 6th 
sections of 27 Eliz. c. 4, against fraud- 
ulent conveyances, (though always 
in force in this state,) were express- 
ly enacted by our general assembly 
in November, 1785. 


STATUTE OF FRAUDS. 


118. Is the 29. Car. ii. c. 3. (called 

he stat. of frauds, ) or similar provi- 
sions, adopted in your state ? 
4. The statute 29 Car. ii. c. 3, (call- 
ed the statute of frauds, ) being sub- 
sequent to the 4 Jac. i, was never in 
force in this state. 

The ist, 2d and 4th sections of 
that act were formed into one sec- 
tion, and enacted here in Nov. 1785, 
by our act to prevent frauds and per- 

Juries, which took effect Jan. 1, 1787. 


USES. 


119. Is 27. H. viii. called the Stat. 
of uses, (or similar provisions) in 
force 2 


ar 
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A. The statute of uses, 27 Hen. viii. 
c. 10, was always in force in this 
state; but its provisions were ex- 
pressly enacted by the general as- 
sembly in 1785. 

120. Is the English law of uses 
and trusts, in force ? 
4. Estates of every kind, holden or 
possessed in trust, shall be subject to 
like debts and charges of the per- 
sons, to whose use, or to whose be- 
nefit, they were, or shall be respec- 
tively holden or possessed, as they 
would have been subject to, if those 
persons had owned the like interest 
in the things holden or possessed, as 
they own or shall own in the uses or 
trusts thereof. Acts of 1785, c. 62, 
§ 1, taken from 29 Car. ii. c. 3. § 10. 

Where any person, to whose use 
or in trust for whose benefit, another 
is or shall be seised of lands, tene- 
ments, or hereditaments, hath or 
shall have such inheritance in the 
use or trust, as that, if it had been a 
legal right, the husband or wife of 
such person would thereof have been 
entitled to curtesy or dower, such 
husband or wife shall have and hold, 
and may, by the remedy proper in 
similar cases, recover curtesy or 
dower of such lands, tenements or 
hereditaments. 1 Rev. Cod. 3703 
first enacted in 1785. (See 1 A. 
and M. 91 ;—3 H. and M. 322. 


BARON AND FEME. 


121. Is the common law of baron 

and feme adopted: does the wife’s 
chattels vest in the baron ? 
A. Our law on the subject of baron 
and feme, is in general, the same 
with that of England. See 2 Tuck. 
Black. 433—435. 

A feme sole being entitled to slaves 
in remainder or reversion, and af- 
terwards marrying, and dying be- 
fore the determination of the parti- 





cular estate, the right vests in the 
husband, as her administrator, if he 
survive her. (See 1 Wash. 30.—2 
H. and M. 381—394. ) : 

Under the 4th sec. of the explana- 
tory act of 1727, c. 4, slaves were 
adjudged to be personal property, in 
relation to the right of the husband 
to the slaves bequeathed to the wite. 
(2 Call. 447.) 

But the widows of persons dying 
intestate shall only have the use, for 
life, of the slaves allotted to them in 
distribution, and not the property. 
1 Rev. Cod. 382. 

The husband is entitled to the ad- 
ministration of the personal estate 
of his wife dying intestate, and is 
not compelled to make distribution. 
Tbid. 

The courts of chancery have juris- 
diction in all cases of alimony. (4 
HI. and M. 507.) 

USURY. INTEREST. 

122. What is the rate of interest 2 

123. What provisions against usu- 
ry? 


A. The legal rate of interest is 6 per 


centum per annum. 

All usurious contracts are declar- 
ed utterly void. 

A penalty is imposed upon the 
usurer of double the value of the 


money, &c. one moiety to the com- 


monwealth, and the other to the in- 
former. 

Any borrower of money, or goods, 
may exhibit a bill in chancery a- 
gainst the lender, and compel him to 
discover, upon oath, the money or 
thing really lent, and all bargains, 
contracts or shifts, which shall have 
passed between them, relative to 
such loan, or the re-payment there- 
of, and the interest or consideration 
for the same; and if, thereupon, it 


Shall appear that more than lawful, 
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judgment shall be satisfied. 





interest was reserved, the lende 
shall be obliged to accept his princi. 
pal money without any interest oy 
other consideration, and pay costs, but 
shall be discharged from all othe; 
penalties of the act. 1 Rev. Cod, 
374. (See 6 Munf. 433, 439, 479, 
484, 541, 550. ) 


BOOK ACCOUNTS. 


124. Are book accounts evidence 
in your state: for what things fu. 
nished &e ? 

4. Book accounts ave not evidence of 
debts in this state at present ; though 
formerly they were so. 

125. Is interest recoverable 0 

book debt ? 
A. The allowance of interest on book- 
debts is discretionary with the jury; 
—for, in all actions founded upoi 
contracts, and tried before a jury, 
the jury shall ascertain the princ- 
pal sum due, and fix the period ai 
which interest shall commence, if iv- 
terest be allowed by them ; and judg. 
ment shall be rendered according}y, 
carrying on the interest *till the 
Acts of 
1804, c. 8, § 2;—1 Rev. Cod. 508—%. 
(See also 5 Munf. 21—23.) 


BILLS OF EXCHANGE AND PROMISSO- 
RY NOTES. 


126. Are foreign and inland bills 

of exchange and promissory notes 
negotiable ; and generally governed 
by the law of England ? 
4. Yes.—But the assignee of a prv- 
missory note must first sue the maker, 
and use due diligence to recover of him. 
before he can sue the assignor. (1 
Call. 497.) 

If, however, the maker be absent 
from the country, or aetually insol- 
vent, such previous suit against him 
is not necessary. (Ibid. 6 Munf. 
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391. (See also 4 H. and M. 455 ;— 
3 Call. 9—10;—4 Munf. 496 ;—5 
Munf. 388 ;—6 Munf. 316.) 

127. Must demand be made by the 
holder, and notice of non-acceptance 
opnon-pay ment be given to the draw- 
er or endorser, by the rules adopted 
inthe English law, to entitle him to 
recover ? 

4. As to foreign bills of exchange, 
this question may be answered, ge- 


| nerally, in the affirmative. 


As to inland bills, the mode of pro- 
test is specially stated in our act of 
assembly, which goes on to say; 
‘and the drawer, such protest be- 
ing sent to him, or notice thereof in 
writing being given to him, or left 
at the place of his usual abode, with- 
ina reasonable time thereafter, shall 
pay the money mentioned in the bill 
to the person entitled to it, with in- 
terest and damages as aforesaid ; 
and he to whom the bill shall be pay- 
able, neglecting te procure the protest 
to be made, or due notice thereof to be 
given,” (shall not, it seems, be pre- 
vented altogether from recovering 
any thing, but) * shall be liable for 
all costs and damages accruing there- 
by”? 1 Rev. Cod. 484. 

128. Is a protest for non-accep- 
fance or non-payment necessary, on 
inland bills and promissory notes ? 
d. See the answers to Nos. 126 and 
127. 

No protest appears to be necessary 
for non-payment of a promissory 
note. 

129. Isthere any peculiar practice 

in your state, on this subject ? 
‘1. [ am not sufficiently acquainted 
with the laws of other states on this 
subject, to be able to answer this 
question as to them. 

One per centum damages are allow- 
ed on protested inland bills of ex- 
change, besides 6 per éent per ann. 
terest. 
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Any person having a right to de- 
mand any sum of money upon a pro- 
tested foreign bill of exchange, may 
prosecute an action of debt, for prin- 
cipal, damages, interest and charges 
of protest, against the drawers and 
endorsers, jointly, or against either of 
them separately. 1 Rev. Cod. 485. 

130. What damages are recovera- 

ble, upon the protest of foreign bills 
of exchange ? 
A. Where any foreign bill of ex- 
change is, or shall be drawn, for the 
payment of any sum of money, in 
which the value is, or shall be ex- 
pressed to be received, and such bill 
is or shall be protested for non-ac- 
ceptance, or non-payment, the draw- 
er or endorser shall be subject to the 
payment of fifteer per centum dama- 
ges thereon, and the bill shall carry 
an interest of six per cent. per annwm, 
from the date of the protest, until 
the money therein drawn for shall 
be fully satisfied and paid. JZbid, 


DIVORCE. 


131. Are Divorces, a_vinculis 
granted in your state &c ? 
A. Divorces a vinculo matrimonii, 
cannot be obtained, but by special 
acts of assembly. 

The grounds for granting such di- 





vorces, depend therefore upon the 
discretion of the legislature. 


ATTACHMENTS. 


132. Do foreign and domestick at- 
tachments issue in your state, a- 
gainst absent, or foreign debtors? 
A. Yes. 

The provisions in the laws on this 
subject, are too numerous and spe- 
cial to be here recited. See 1 Rev. 
Cod. 474—480. 

Anattachment against an abscond- 








ing debtor, can legally issue, only in 
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the county where he last resided, or 
through which he is privately pass- 
ing, or wherein he is absconding at 
the time of its being issued. 3 Call. 
413—417. 

Agreeably to the practice in this 
state, a subpoena in chancery, with 
an endorsement thereon, ‘to stop 
the effects and debts of the absent de- 
fendants, in the hands of the de- 
fendants within the state,”’ : mention- 
ing their names,) “to satisfy a debt 
due from the absent defendants to 
the plaintiff,’ operates, from the 
time of the service of that process on 
the defendants within the state, as 
an attachment to stop the payment 
by them of monies due from them to 
the absent defendants, and to inhibit 
a transfer thereof from the said ab- 
sent defendants to other persons. (6 
Munf. 176.) 

An attachment in chancery lies to 
secure adebt payable at a subsequent 
day, or to relieve the indorser of a 
note which has not become payable at 
the date of such attachment, which 


binds the property in the hands of 


the garnishee from the time of its 
service, so as to inhibit the absent 
defendants making a transfer there- 
of, even for the benefit of a creditor 
whose claim is already due and pay- 
able. (Ibid.) 

A creditor residing in Maryland, 
may sue out an attachment in chan- 
cery in Virginia, against his debtor 
residing also in Maryland, and others 
residing in Virginia, indebted to, or 
having in their hands effects of, such 
debtor. Ibid. (See also Ibid. 585 ; 
—3 Call. 455, 460;—2 H. and M. 
$08 ;—4 H.and M. 403; and 4 H. 
and M. 440.) 


LANDLORDS AND TENANTS. 


133. Is the law of landlord and 












tenant, in regard to distress {yy 
rent, similar to the English law ? 
A. The law of landlords and tenants, 
in regard to distress for rent, is, in 
many respects, similar to the Ep. 
glish law ; but some alterations and 
additional provisions have been mate 
by our acts of assembly. (See 5 
Tuck. Bl. 6, 14 3—1 Rev. Cod. 446, 
454. ) 

A landlord in person, or by a pri- 
vate agent, may levy a distress, but 
cannot take a three months replevy. 
bond or sell the distrained effects, 
which, in such case, are only to be 
held as a pledge to compel the tenant 
to pay the rent. 

A duly qualified officer alone can 
sell the property, or take the bond, 
(2 Wash. 57 ;—1 Munf. 596—600.) 

Distress for rent cannot be mate 
at any place not upon the demised 
premises, except within ten days, 
after a fraudulent or clandestine re- 
moval of the property; and if the 
property so carried off, be bona fide 
sold for valuable consideration, le- 


fore seixure, it cannot afterwards be 


distrained. 

Goods or chattels found on the de- 
mised premises, but not belonging to 
the tenant, or to some person bound 
for the rent or some part thereof, are 
not distrainable: but no_ person 
claiming title to such property, if it 
be distrained, can avail himself of 
his title, in any manner, but by @ 
writ of replevin sued out and levied 
before it be sold under the distress. 
1 Rev. Cod. 450—1. 

Attachments also may be obtained 
for rent where the landlord suspects 
that the tenant will remove his ¢f- 
fects, or where he has actually re- 
moved them, before the rent becomes 
due. Ibid. 448—449. 

It seems, that on a lease of a tract 
of land, with sundry slaves and other 


personal property, reserving by wa¥ 
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of rent, a-gross sum payable annual- 
ly, the remedy by distress may be 
resorted to, without any express 
(3 Munf. 277.) 


Rent may be payable in advance, 
by contract; and such rent may be 
distrained for, if not paid when due. 


Ibid. 
SET-OFF. 


134. Is the law of set-off, similar 
to the English law, and that of other 
states ? | 


4. When any suit shall be com- 
menced and prosecuted in a court 
within this commonwealth, for any 
debt due by judgment, bond, bill or 
otherwise, the defendant shall have 
liberty, upon trial thereof, to make 
all the discount he can against such 
debt; and upon proof thereof, the 
game shall be allowed in court. 1 
Rev. Cod. 487. 


In every action in which a defen- 
dant shall desire to prove any pay- 
ment or set-off, he shall file with his 
plea an account, stating distinctly 
the nature of such payment or set- 
off, and the several items thereof; 
and in failure to do so, he shall not 
be entitled to prove before the jury, 
such payment or set-off, unless the 
same be so plainly and particularly 
described in the plea, as to give the 
plaintiff full notice of the character 
thereof. Ibid. 510. (See 1 Wash. 
168, 2213;—2 Wash. 71, 255 ;—3 
Call. 9, 105 ;—1 Munf. 529 ;—1 H. 
and M. 476;—4 Munf. 215:—5 
Munf. 388, 396; and 6 Munf. 34, 
36.) 


CHOSES IN ACTION. 


135. Are choses in action assign- 
able: may the assignee sue in his 
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own name: is there any liability of 
the assignor over, unless stipulated ? 

136. Is the common law in respect 

of choses in action, adopted ? 
4. Assignments of all bonds, bills 
and promissory notes, and other 
writings obligatory, whatsoever, 
shall be valid; and an assignee of 
any such may thereupon maintain 
any action, in his own name, which 
the original obligee or payee might 
have brought, but shall allow all just 
discounts, rot only against himself, 
but against the assignor, before no- 
tice of the assignment was given to 
the defendant. 1 Rev. Cod. 484. 

The assignee or assignees, his, 
her, or their executors or adminis- 
trators, of any bill, note or obliga- 
tion, shall hereafter be entitled to 
recover from any previous assignor 
or assignors, his, her or their exe- 
cutors or administrators ; provided 
that, in any suit brought against a 
remote assignor or assignors, &c. 
he, she or they shall be subject only 
to such recovery, and shall have the 
benefit of the same defence, as if the 
suit had been instituted by the im- 
mediate assignee or assignees ; and 
provided, also, that no joint action 
shall be commenced or prosecuted 
against any two or more persons, 
unless when they shall be joint as- 
signors. 

But the rights of indorsees of bills 
of exchange, &c. are not to be abridg- 
ed by these provisions. Ibid. ( See 
2 Wash. 218, 219, 232, 233, 256—- 
1 Call. 123, 226, 231—2 Call. 530, 
535—2 H. and M. 105; and other 
cases. ) 

If a judgment of a county court 
be assigned, and afterwards reversed 
by the superior court of law, the as- 
signee may thereupon sue the as- 
signor, without carrying the case to 
the court of appeals. (6 Munf. 15, 


18.) 
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LIFE ESTATES &c. 


137. Are tenants for life, years, &c. 
entitled to the same rights, and sub- 
ject to the same liabilities, as by 
the common and statute law of En- 
gland ? 

A. Yes. 

But see 2 Tuck. Bl. 122, 453 and 
259, 260, also 1 Rev. Cod. 452, 3, in 
which several important provisions 
are enacted, taken from statutes 32 
Hen. viii. c. 34, § 1, and c. 37,§ 1, 
and 52 Hen. iii. ¢. 4. 

It is also provided, that executors 
&c. may maintain debt, or distrain, 
for rent due to their testators, &c. 
upon any demise or lease, for life or 
lives, or for years, or at will, al- 
though the same be determined. 

The law of waste, in its applica- 
tion here, must be varied and accom- 
modated to the circumstances of our 
new and unsettled country. (6 Munf. 
134—155.) 


DECREES IN CHANCERY. 


138. How are decrees in equity 

executed &c ? 
4. The same executions are issua- 
ble on decrees in chancery as on 
judgments at law, if the parties ob- 
taining such decrees desire it; or 
they may resort to an attachment. 
1 Rev. Cod. 545. 

A sequestration is proper, if the 
defendant obstinately continue in jail 
exhausting his estate in paying other 
creditors, to the injury of the piaint- 
iff. ¢€3 Call. 382. See also 1 H. 
and M. 310—329, especially 3i19— 
320, in judge Tucker’s opinion.) 

On foreclosing a mortgage, the 
court decrees a sale of the land, &c. 


The judges of the superior courts | 
‘pari passu among all the creditors 


of chancery may, in all cases, at 
their discretion, where a sale is de- 
creed of property, direct the same 
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| to be made for cash, or on. such cre. 

dit, and on such terms aS may be 
deemed best ; and, whenever, in any 
suit in equity, it shall be proper t 
decree the execution of any deed oy 
other writing, it shall be lawful for 
the court to appoint a commissioner 
to execute the same; and the execu. 
tion thereof by such commissioner, 
shall be as valid in law to pass, re. 
lease or extinguish the right, title 
and interest of the party, on whose 
behalf it is executed, as if it had 
been executed by such party in pro. 
per person, and as if such party had 
been, at the time, capable in law of 
executing the same: saving, how. 
ever, the rights of infants, or absent 
defendants, or of any other persons 
to show cause against any such de- 
cree, or to contest or reverse the 
same. 1 Rev. Cod. 204. 

The process of the superior cowts 
of chancery are executed by their 
marshals, or, (in case of a vacancy 
in the oflice of marshal, ) by the sher- 
iffs. See acts of 1819, 20—25. 

The process of the county or cor. 
poration courts in chancery, are ex- 
ecuted by the sheriffs, or serjeants; 
or by the coroner where there is any 
just exception to the sheriff or ser: 
jeant. 


INSOLVENT ESTATES. 


159. Incase the estate is insolvent, 
are creditors paid pro rata, &c ? 
4. In general, the creditors of au 
insolvent testator or intestate, are 
not to be paid pro rata, but accord- 
ing to the dignity of debts. 

This is the rule as to legal assets; 
but equitable assets are distributed 


in proportion to their claims. (St¢ 
2 Tuck. Bl. 511—512.) 
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PUBLICK OR PROPRIETARY LANDS. 


140. Are there any lands which 
belong to the State: how obtained 
by one desirous of purchasing: Is 
there any proprietary land, and how 
obtained ? 

A. The quantity of land remaining 
unappropriated by individuals in this 
state, is very smail and unimportant. 

‘There is no proprietary land yet to 
be taken up or located ; the title of 
Denny Fairfax, and of those who 
claim under him, to such of the lands 
inthe Northern Neck, as were waste 
and unappropriated at the time of 
the death of lord Fairfax, being now 
extinguished, and those lands vested 
in the commonweaith. 1 Rev. Cod. 
352, 33 (1 Munf. 218, 238.) 


ENGLISH LAW BOOKS. 


141. Are English law books, al- 
lowed to be read in your State 





courts: if so, under what limitation? 


4. English law books are allowed | 


to be read in the courts of this state 5 | 
the convention in 1776, having by | 
an ordinance, declared the common | 
law of England and general statutes | 


in aid thereof, passed prior to 4 Jac. | sideration. 
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i. in force, except so far as altered by 
the several ordinances, declarations 
and resolutions of the general con- 
vention, until the same should be 
changed by the legislature ; and the 
general assembly in Dec. 1792, in 
repealing so much of that ordinance 
as related to any statute or act of 
parliament, and declaring that no 
such statute or act shall have any 
force or authority within this com- 
monwealth, having, at the same time, 
saved to the commonwealth, and to 
all persons, bodies politic and cor- 
porate, the right and benefit of every 
writ remedial and judicial which 
might have been legaily obtained 
from, or sued out of any court, &c. 
of this commonwealth, with the like 
proceedings thereupon to be had, &c. 

As to the extent to which the de- 
cisions of British courts are to be 
regarded as authority, see the ob- 
servations of judges Tucker and 
Roane, (1 Ht. and M. 158—161— 
164. ) 

The reported decisions of the 
courts of other states in the Union 
are also frequently read in our 
courts, not as binding authority, but 
as eutitied, arguendo, to great con- 
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APPENDIX. 


Routes of the Court of ApPEALs. 


1811, May 3. 


Tue act of last Assembly concerning the court of Appeals, having made 
it necessary to revise and add to, the former rules of this court, they have 
been revised as follows, and are ordered to be published, for the information 
of the bar and the public. 


1, Ordered, that no affidavits be read in support of, or opposition to, any 
motion hereafter made to the court, unless reasonable notice be given to the 
opposite party of the time and place of taking the same, or good cause be 
shown why such notice is not given: And every motion which is not a mo- 
tion of course shall be supported by affidavit. 


2. Ordered, that objections to securities given upon obtaining writs of su- 
persedeas, writs of error or appeals, shall hereafter be made within sixty days 
after bringing up the record, and not afterwards, unless for good cause shown 
to the court. 


3. 4 clear and concise state of the case of each party in all appeals from 
decrees in chancery, and in all appeals, writs of error, or supersedeas to, or 
from a judgment of the general court, or any superior court of law, in which: 
a demurrer, speciai verdict, case agreed, demurrer to evidence, bill of ex- 
ceptions or points reserved, shall constitute a part of the record, or exhibits 
in the cause, with the points insisted on, signed by his counsel and printed or 
fairly transcribed, the expense whereof shall be taxed in the bill of costs, shal! 
be delivered to each judge before the hearing of the cause: and no error 
other than such as shall be pointed out and insisted on in such statement on 
the part of the plaintiff or appellant, shall be (without leave of the court) 
admitted as a ground for argument on the hearing of the cause, and all depo- 
sitions, exhibits, accounts and articles intended to be relied upon or objected 
to in the argument shall be particularly noticed in such state, and a reference 
thereto in the official copy of the record in the cause made. If statements 
shall not be furnished in pursuance of this rule, the causes will be either dis- 
missed, heard exparte, or put at the end of the docket. 
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4. All causes depending in this court, which shall be ready for hearing in 
yrsuance of the preceding rule, shall, unless good cause be shewn to the 
contrary, be heard in the order in which they stand upon the docket: Any 
cause, &c. alledged to be merely for delay, may, upon motion, be taken up at 
any convenient time, six days previous notice having been entered on the 
docket, unless a statement shali be exhibited to the court, shewing it to be a 
case for argument. 


5, Ordered, that no petition for an appeal from any decree in chancery, 
shall hereafter be received or allowed by this court, or any judge thereot, un- 
Jess the nature of the case and the errors supposed to exist in the decree, 
sought to be reversed, be clearly and distinctly set forth in such petition and 
the same be signed by the party or his counsel prefering the same. 


6. Wo counsel or attorney who shall prosecute any suit in an inferior court, 
in which an appeal shall be prayed, shall be permitted to appear or prosecute 
the same in this court, 


7. Where there are two or more counsel on the same side, no one of them 
shall argue twice, except by the leave of the court. 


8. The absence of counsel, although attending any other court, except by 
special permission of this court, will not be considered good cause for de- 
lying or continuing any suit. 


9, Jn chancery causes it is unnecessary to read the record; but the counsel 
may refer thereto, and state what they consider as proved by the answer or 
any depositions or exhibits on which they rely: and in all cases it is recom- 
mended to the gentlemen of the bar to select and cite only the most perti- 
nent authorities. 


10. Cases of peculiar hardship or general inconvenience may be heard out, 
of course, where the reasons for so doing are extremely strong: to ascertain 
which, a clear and candid state of the case, and of the facts on which the 
reasons for departing from the regular course, are founded, shall be present- 
ed to the court, verified by affidavit, where such can be obtained, or signed 
by the counsel prefering the petition, notice of which, by presenting a copy 
of the petition to the counsel for the adverse party, is to be given at least four 
days before the petition shall be presented. And in case the petition is in- 
tended to be opposed, the adverse counsel shall present to the court and the 
Counsel for the petitioner, in writing, the reasons for such opposition, verify- 
ing or denying, in the same manner any facts, which may be relied on in sup- 
Port of, or opposition to the petition, at least one day before the petition shall 

presented ; which matters, so stated, the court will take into consideration 
Without argument, and decide thereupon as to them shall seem most rea- 
senable. 
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11. J¢ is expected, that the counsel will respectively, in all cases, where » 


special decree or entry shall be deemed necessary, prepare notes of such de. 


cree or entry, as they may think ought to be made in the cause; to be consi. 
dered as part of their statement, and delivered to the judges with the record, 
at the final argument in each cause. 


12. Where any process issue to revive a suit, on the death of a party, cithe; 
plaintiff or defendant, shall be returned executed, there shall be at least Sixty 
days allowed to the party or parties, in whose name or names such suits may 
be revived to prepare for the trial thereof. : . 


13. Wo certificate of a judgment or decree of the court of appeals, shall, 
without the special direction of the court, be transmitted to any inferior cour, 
in jess than sixty days, from the rendition thereof, unless the court shall pre. 
viously have adjourned for one or more weeks. 


1811, October 2. 


14. Jt is the opinion of this court, founded as well on a full consideration 
of the law, as on various decisions which have heretofore been had, that, in 
future, where a judgment or decree is reversed neither in the whole nor in 
part, on the ground of error against the appellant or plaintiff in any appeal, 
writ of error or supersedeas, yet, if crror is perceived against the appellee 
er defendant, the court will consider the whole record as before them, an! 
will reverse the proceedings either in whole or in part, in the same manner 
as they would do, were the appellee or defendant, also to bring the same be- 
fore them, either by appeal, writ of error or supersedeas; unless such erro 
be waived by the appellee or defendant, which waiver shall be considered : 
release of all errors as to him. 


December 20. 


15. Wo appeal, which shall have been dismissed or abated by the cout", 
shall be re-instated or revived, after the lapse of sixty days from such dis 
mission, or abatement, except for good cause shewn to the court, verified by 
affidavit, and upon reasonable notice to the adverse party of the time of mak- 
ing the motion, nor then, except in very special cases, unless such motiol 
be made within one hundred and twenty days from the time of such dismis- 
sion or abatement. 

Provided, that, if the court shall not be in session on the day to which suci 
notice shall be given, a further time of ten days shall be allowed the party © 
exhibit his motion, after the next meeting of the court. 


1813, November 19, 


16. Zhe court, considering that the frequent calling of the causes which 
have abated, or are otherwise not ready for trial, tends to delay the cour 
without promoting the speedy decision of such cases. It is ordered, that 
they be placed on a separate docket, there to be proceeded in until ready for 
trial, when they are to be placed upon that part of the docket from which 
they have been removed. 
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Routes of the superior courts of CHANCERY, al 
Richmond and Lynchburg. (41) 


|, The causes on the court docket must be called and tried in the order they 
stand, unless for good cause shewn, a cause may be passed over, or continued. 


9. In every case, brought before the court, for argument, the counsel for 
the plaintiff is to open it, he will be answered by the counsel for the defend- 
ant: and then the plaintiff’s counsel may reply. This will end the discussion. 


3, But two counsel can be allowed to argue on any one side of a cause, 
without leave of the court. 


4, Counsel should prepare notes for their decrees. 


5, Whatever the parties, by counsel, agree to do in any cause depending, 
they may direct the clerk to enter accordingly, without an application to the 
court. 


6. Zhe rules in the office will be strictly conformable to the act of assem- 
bly, unless by consent of parties, and so to be entered, by the clerk. 


7. All the papers or documents referred to by any bill as part thereof, must 
be filed with it, or the suit may be dismissed as for the want of a bill. 


8, Wo cause is to be put down for hearing, unless it is ready for trial as to 
all parties, 


9, Any suit which has been dismissed, in court, except upon a hearing, 
may be reinstated, for good cause, upon reasonable notice thereof to the ad- 
verse party, or his counsel. 


10. Objections, to securities given for the prosecution of any suit, in this 
court, may be made at any time during the pendency of such suit, upon giv- 


| ing to the adverse party reasonable notice thereof. 


\1. Vo objection, to any deposition, for want of notice shall be received, 
alter the cause is set for hearing, unless such objection be filed previously 
thereto. 


12. Commissions to take depositions, may issue at any time, to either party, 
alter the cause is set for hearing, and before the argument thereof (2) without 
any application to the court for that purpose: and exceptions, to the read- 


ing of such depositions, may be made, at any time before the hearing of the 
cause, | 


13. That the papers read at the hearing of any cause, in this court, in 
Which an issue may be directed, may be read, upon the trial of such issue, be- 


(1) Being the “ Richmond district,” and “‘ Lynchburg district.” See “ courts.” Ed. 
“) Dangerfield y. Claiborne, et. al. 4 Hen, & Mun. 397, 
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fore the court of common law, to avail there, as much as they ought to ayaij 
here ;(1) “and that exceptions there, to such testimony, may be made as jp 
other cases.” 


14. That in all cases where accounts are directed, the commissioner shal] 
proceed ex parte, upon one month’s notice to the party, who shall fail to 
attend ; but he may, for good cause shewn, give a farther day ; but he mus 
Make the same a part of his report. 


15. All original reports, made by the commissioners of the court, in mat. 
ters of account, must lie a term before they can be acted upon by the cour, 
unless for good cause shewn. 


16. Yo all such reports, exceptions, if to be taken, must be stated in writing, 
and filed with the clerk of this court, thirty days at least, before the next term, 


17. When a party intends to produce viva voce testimony in court, upo 
the hearing of a cause, to prove an exhibit, he should app'y, before that time, 
for an order, for that purpose, upon an affidavit, giving a description of whatis 
intended to be proved, as well as notice to the adverse party of the motion.(2) 


18. Wo party is to be allowed, upon the trial ofa cause, to call for the vouch. 
ers of another party, and to put him upon the proof of them, unless wher 
the objection was taken before a commissioner, and not supplied before he 
made out his report: and, then, only, within the rule of court: unless for good 
cause shewn, and upon reasonable notice thereof to the party or his agent, o 
attorney in fact.(3) 


19. That where an answer is not responsive to a material allegation of the bill 
the plaintiff may exceft toit as insufficient, or he may,on the trial, avail him 
self of the tacit acknowledgment of the defendant, that the charge is true.(4) 


20. The clerk shall keep a docket of all injunctions put down for dissolu- 
tion, noting therein the day each case was put down, for the inspection o 
counsel, which shall be deemed sufficient notice thereof to the adverse party. 


21. The injunctions upon the motion docket, shall be all called over in the 
order they stand, every motion day, and iaken up or not, as the counsel for 
the defendant shall think proper. 


22. No motion shall be admitted for dissolving an injuction, unless the at 
swer shall have been filed before the commencement of the term, in which 
the motion is offered, except in cases of injunctions granted within three 
months preceeding such term. 


28. On the last day of every term, the clerk must call over all the injunc 
tions dissolved at the preceeding term, and dismiss them unless good causé 
to the contrary be shewn. 


(1) Sep. 1796, M.S. Sep. 1805, M. S. 
(2) Emerson v. Beckley and Stone, 4 Hen. & Mun. 441, 
(3) Read’s executor v. Winston, et. al. ib. 450, & Williamson, et, al. v. Childrey, “ 
al. M.S. June term, 1812 
(4) Page’s executor vy. Witston’s administrator. 2 Mun, 298, 
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94. The counsel, on every motion day, after the injunctions are disposed of, 
shall be called over, beginning with the attorney general first,(and the late at- 
torney general next, if there be one) and the rest in the order they qualified 
in court, that each may be heard in such motions as are not docketted. 


25. In every case, where a bill is presented for an injunction, the docue- 
ments referred toas apart thereof, should accompany the bill, before the 
subject can be considered by the court, or the judge thereof in vacation, un- 
less for good .ause shewn. 


26. In all cases where bond and security must be given in the clerk’s office 
ofthis court, it should be done within thirty days after the date of the orcer 
under which it was directed, unless by law, a greater time be allowed, or the 
order will be unavailing to the party. 


97 The affidavits that have been read, upon a motion to dissolve, in case the 
suit should, for good cause shewn, be carried on as an original suit in chan- 
cery, will be regarded by the court as testimony, on the final hearing of the 
cause, unless they shall be objected to, at the time cause shall be shewn 
against the dismission of such suit, and notice thereof given to the adverse 
party, which will be sufficient, if endorsed on the papers in the cause, or en- 
tered at the rules with the clerk of this court. 


28. In all cases where affidavits are to be read in support of, or in opposi- 
tion to any motion to be made in court, or the judge thereof in vacation, rea- 
sonable notice must be given to the adverse party, of the time and place of 
taking the same. . 


29. Objections, to affidavits taken on motions to dissolve injunctions, must 
be made, befure any such motion, by stating the objection on every such 
affidavit. 


30. Every petition for an appeal from any decree of this court, upon the 
ground that there was no cudfadble neglect in the petitioner to apply for the 
same, at the time the decree was rendered, or at any time thereafter during 
the term, must state the particular circumstances which prevented the appii- 
cation, be signed by the petitioner, and verified by affidavit. 


Sl. Every petition for an appeal from any decree of this court, upon the 
ground of error in the proceedings or decree, must concisely state the nature 
of the case, and point out the errors relied upon ; to be signed by the petition- 
er, and certified by his counsel to be, in his opinion, sufficient to reverse the 
decree, which petition must be accompanied by a complete copy of the record. 


32. In every petition for an appeal from any decree of an inferior court to 
this, the like rule must be observed. 


33. The court will proceed to hear and determine all appeals at the term to 
Which they are sent up, uniess good cause be shewn to the contrary. 
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34. No counsel, or attorney who shall prosecute any suit in an inferio; 
court, in which an appeal may be prayed to this court, shall be allowed ty davi 
prosecute the same here, unless it was allowed upon petition. 4 


























35. The punctual attendance of counsel can never be dispensed with when 
the court is sitting, but for some reasonable cause ; and, therefore, every suit ' 


which may be dismissed for the non-attendance of counsel, without such cause caus 

previously mace known to the court, shall be at his costs. 4 

whe 

36. The papers in every case, NOT ARGUED, will be received by the court the 
as furnishing a statement ; but the points insisted upon by each party, should 

be made out in writing, and signed by counsel, and furnished with the papers, 4 


when the case is submitted, unless in very plain cases. 


dis: 
be 
sol’ 


37. When a commissioner of this court shall have occasion to submit any 
question to the judge in vacation, under the act, reducing into one all acts and 
farts of acts, concerning the superiour courts of chancery, (1 Rev. Code of 
1819, ¢. 66. s. 23,) he must transmit his statement to the clerk, who must file - 
the same with the papers in the cause, and preserve it as a part thereof, and 
send a copy to the judge, whose opinion will be returned to the clerk, who, 


€! , ; 
in like manner, must file and preserve it, sending a copy thereof to the com- e 
missioner. 
38 Every bill of review should be presented, with a complete copy of the 
record. 
39. That no suit is to be revived without the names of the representatives, 
ef the deceased party or parties. 
40. That the clerk may, either in, or out of court issue process to revive, th 
when the proper names are furnished, and not before. ye 
€ 
fa 


41. That unless such process be executed with all due diligence, the ben- 
efit thereof may be lost to the party who obtained it. 


42. That when an order is made for an account, to be taken before a com- 
missioner of the court, or before auditors to be agreed upon by the parties, it 
should be taken with all convenient speed ; and unless a report be made there- f 
upon within twelve months from the date of the order, the benefit thereof 
may be lost to the party who obtained it, unless for good cause to be shewn to 


the court. 8 
s 
43. The clerk of this court shall not suffer the papers, in any case, to be ‘ 
taken from his office, at any time, by counsel, nor during term, from the court 
room, but by the judge. . 


44. Reasonable notice, of all motions which are not of course, must be giveD 
to the adyerse party. 
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45. That every motion which is zot of course, should be supported by affi- 


davit. 
46. That each commissioner of the court must report to every term, the 
state of his docket, that the court may know the delinquent party. 


47. The clerk is to see, that all the papers are regularly endorsed, in each 


cause. 
48. The clerk is to endorse, on each paper filed in every cause, the time 


when the same was filed; and to note the rules in each case, on the bill 
therein. 


49, The counsel should sign their pleadings. 


50. In causes of injunctions, removed hither by certiorari, if a motion te 
dissolve, in any case, might have been made in the court below, the case may 
be docketted here upon the return of the writ executed ; and a motion to dis- 
solve, may be made upon any subsequent motion day; after actual notice to the 
party against whom it is to be made, or to his attorney in fact, or to the counsel. 


51. To allow a defendant to amend his answer, must, from the nature of 
the case, be always at the discretion of the court. (1) 


52. It may be done in a smai/ matter, on motion, at any time before issue 
joined. (1) 


53. But in a material point, the motion must be made upon an affidavit of 
the facts, which make it necessary; and after reasonable notice thereof, to 
the plaintiff, or his counsel. (2) 


54, The affidavit ought, to state, that, at the time of putting in the answer, 
the defendant did not know the circumstances upon which he makes the appli- 
cation, or any other circumstance upon which he ought to have stated the 
fact otherwise. (3) 


55. Where process to revive has been executed, the party shall be allowed 
one term, after the return day thereof, to prepare for trial. (4) 


56. In every case where there is a decree nisi, it may be set aside, upon 
filing the answer. (5) 


57. Inno case, shall a bill be referred to a commissioner of the court, for 
scandal and impertinence, after answer filed: neither shall an answer, under 
such circumstances, be referred, after a replication thereto: nor shail depo- 
sitions be so referred, after a publication thereof. 


58. The original reports of the commissioners of this court, made, in matters 


(1) Liggon v. Smith, 4 Hen. & Mun. 405. (2) Ibid. (3) ibid. (4) Minor v. Jones, 
Ibid, 480, (5) Fishback vy. the Bank of Virginia, MS. Jan, 1512. 
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of account to any term, may then, be put down for hearing at the following 
term. 










59. The plaintiff, or plaintiffs, in every injunction bill, and the defendani, 
or defendants, in every answer, or plea, which is sworn to, should sign the 
same. 


Tt 


60. Jt is not expected by the court, that counsel will, in any case, after a 
decision, argue against it, unless requested ; but, they are at liberty, before Abat 
a decree is entered, to state their objections, in writing, to the jucge, for him 
to consider. 


61. Zhe commissioners of the court will attend to the manual with which Abse 
they have been furnished. 
Afhic 
62. The first day of every term, and every Saturday during the term, shal! 
be motion days. 
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~ 
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te I 0 THE RULES OF THE COURT OF APPEALS, p. 868, 








"9 
re Abatement, (abated. ) , No. 
im process to revive on the death of parties—procecdings on. i 2. 
by the court on appeal—reinstatement—when. - 15. 
causes abated or not ready for trial—how disposed of. - 16, 
ch Absence, 
of counsel—no cause for delay—unless.- - - - 8 » 
Affidavits, 
al! not to be read—but on notice of taking —unless. wie 1. 
necessary—on motions not of course. - - ~ 6b. 
Appeal, 
securities on—time allowed to object to. - - - 2. 
state of case on—how to be. - ° « ° 8. 
reversal on—in favor of appellee—when. - - . 14. 
from decree in chan—petition for not received—when - 5. 
petition for—what to contain. - - - - : id. 
not to be prosecuted—by the atty. or counsel below. - 6. 
dismissed or abated, by court—not to be revived—when. 15. 
Argument, 
when two or more counsel—how conducted. - - 7. 
method of, in chy. causes—record—and depositions referred to. 9. 
out of course—when allowed. - - . - 10. 
Attorney, (counsel. ) 
in the court below—the same, not to prosecute appeal. 6. 
two or more on a side—one not to argue twice—except,. 7. 
: absence of—no cause for delay—unless. . - - 8. 
Causes, 
abated or not ready for trial, how disposed of. - - 16. 
of appeal, dismissed or abated by court—reinstatement of. 15, 
Certificate, 
of decree or judgment, to court below—when to go, . 14. 
Decree, (entry of ) 
notes of, prepared by counsel, when and how. - - 11, 
certificate of to court below—time to intervene. = = - 13. 
reversed, in favor of appellee—when. - + - 14, 
Docket, 
separate one to be—for causes abated, or not ready. ° 16. 
Error, 
in judgments or decrees—reversal for deft.—when. - 14. 
Hard cases 
argued out of course—when, &c; ~ - - - 10, 


49 








- 




































Hearing of causes, 


order of—how to be. - - - - . 
how to be—when removal for delay is alleged. - 

not ciciayed for absence of counsel—uniess. - - 
method of , argument) in chan. causes—what. —- - 
out of course—when and on what terms. . - 
not ready—how disposed of. ~ - + - 

Judgment, 

certificate of to court below—time to intervene. - 
may be reversed, in fayor of dett. —when. - - 


Motion, 

not of course—afhidavit to support, necessary. 
Petition of appeal, 

not to be received or allowed—when. - - - 

what, to contain - - - - - 
Re-instatement, 

of appeals dismissed or abated, by court—when and how. 
Revivor, 

process on, upon death of parties—practice. - - 

on dismission or abatement by court of appeal—how. 


Securities, 
objections to on writs of error, supersedeas and appeals— 
time for. - - - ~ - . 
State of case, 
on appeals, writs of error, or supersedeas—how to be. - 


Supersedeas, 
securities on—time allowed to object to. - - 
state of case on—how to be - - . . 
Writ of error, 
sureties on—time for objecting to—what. - > 
state o' case on—how to be . - - - 


reversal on—in favor of deidt.—when. 
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INDEX to the Rutes of the Superior Courts of CHancery, 


at Richmond and Lynchburg, see p. 371. 








Accounts, 
proceedings on exparte—when. : : - 14. 
original reports on—to lie a term—unless. - - 15. 
to be expedited—by commissioners—and auditors. . 42. 
report on—to be made in 12 mo. - - - ib. 
original reports on—may be set for hearing—when. - 58. 

Affidavits, 

2 on mot. to dissolve—evidence on hearing ——when. - 27. 
when to be used on motions—ijotices of taking to be given. 28. 
objections to, on mot. to dissolve—when and how taken. 29. 
on motions of course—necessary. - - - 45. 
on do. to amend answer—what to state. - -~ 53, 54. 

Agreements, 
of counsel—entered of course by clerk. - - 5. 

Amendment, 
of answer—at discretion of court, - - - 51. 
do. in a small matter—on motion before issue. 52. 
do. in a point materiali—on affidavit and notice. 53. 
affidavit for—what to state. - . - - 53, 54 

Answer, 
not responsive—party may except—or take the fact as proved. i9. 
amendment oi—at discretion of court, - - - 51 

in a small matter—on motion before issue. - 52 
in a material point—on affidavit and notice, &c. 53 
affidavit for—-what to contain, . - 54 
on filing of—decree nisi may be set aside. - - 56. 
after filed—bill not to be referred—tor siand. or impertinence. _—_57. 

Appeal, 
petition for out of time—what to contain. - - 30. 
do. on the ground of error in this court—do. - 31. 
do. on decree in inferior court—do. - - 32. 
hearing on—when to be. - - - - 33. 
not to be prosecuted here—by the same counsel as below— 

unless. - - - - - - 34. 

Argument, 
conducted—how to be, by counsel. - - - 2. 
2 counsel on one side only—to be heard—unless. - 3. 
cause submitted without—what parties to do. - - 36. 

Bill, 
papers referred to in it—to be filed with it—or dismission. 7. 
for injunction—documents to be presented with it. - 25. 


rules taken on-~to be noted upon it by clerk. = - - 48, 
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reference of for scandal or impertinence—not after answer. 
of review——copy of record to accompany it. : ° 


Bond and Security, 


when required in clerks office~time for allowed. 


Calling of causes, 





on the docket—how to be. - - - - 
Case submitted, 

how prepared for court. - - - - 

by commissioners in vacation under act-—how to be. - 
Commission, 

to take depositions, of course-—-when. - - - 
Commissioners, 

on account directed~—to proceed exparte——when. - 

giving further day—_to make part of report. - - 

original reports made by——to lie a term——unless. - 

question submitted by under actc 66. s. 23--manner of. 

taking accounts—time allowed for, &c. - - 

to attend to the manual. - - - - 
Costs, 

on suit dismissed for non-attendance of counsel—by whom paid. 
Counsel, (attorney. ) 

opening and replying in causes—manner of. - - 

nuinber of——to be heard on one side, . - - 

to prepare notes—for their decrees. - 7 - 

agreements between——entered by clerk of course. - 

precedence of—-on motions not docketed. : : 

prosecuting the suit below—not to prosecute appeal here— 

unless. - _- - - . - 

to pay the costs of suits dismissed, for their non-attendance, &c. 

to sign their pleadings. : - - - 

not to argue against decision of court——unless requested. 

betore decree entered——may state objections to it in writing. 
Decree, 

counsel to prepare notes for. : - - - 

petition for appeal from, out of time-—what to contain. 

do. for do on ground of error in this court—do. 

do. for do on do. in inferior court—do. 

nisi-—may be set aside on filing answer. : - 

not to be argued against——by counsel. - - - 

objections to, in writing—may be made before entry. 
Depositions, 

want of notice~—no objection if cause set for hearing—unless. 

commission to take, may issue of course——when. - 

exceptions to reading of—when to be made. - - 
Dismission, 

of bill—-unless papers filed with it. - - - 


reinstatement of cause altere+{when. 
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37, 
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of injunctions dissolved—when. - 

of suit for non-attendance of counsele-costs. ~« - 
Docket, 

calling of causes on it-—order of. - . ™ 
Evidence, 

on issue at law——papers read at the hearing——how to be. 

viva voce at hearing, to prove exhibits—allowed——when. 

answer not responsive-—how-—against the party. - 

affidavits on motion to dissolve~—when to be, at hearing. 
Exceptions, 

to original report on accounts——when to be, &c. - 

to answer not responsive waived,——effect of. - - 

to securities for prosecution—when to be. - - 
Exhibits, 

proved at hearing——how to be. - - - 
Filing, 

papers referred to in bill——-required—or dismissed. - 

of papers—time of to be indorsed by clerk. - - 
Hearing of cause, (reports.) 

calling on—how to be. - - - . 

opening and reply of counsel on—how to be. - . 

counsel at—number to be heard. - - - 

not to be—unless ready as to all parties. - . 


depositions at—objection to for want of notice,—when. 
affidavits on motion to dissolve injunc.—--evidence at—when. 


on appeal—when to be. - - - - 
on case submitted—how tobe. - - - . 
exhibits proved at viva voce—how to be. ~ - 
voucher’s proof of at~when demandable. - ~ 
of original reperts, in matters of account—when. - 


Injunction (injunctions,) 
put down for dissolution—docket of—noting the day, &c. 


calling of, upon motion days—and how disposed of. - 
motion to dissolve—when not to be admitted. o - 
dissolved—to be dismissed—when. - - - 


bill for presented—documents to accompany—unless, &c. 
affidavits, on motion to dissolve—evidence at hearing—when, 
on motion to dissolve—objections to affidavits—how made. 
causes, removed by cert.—motion to dissolve—how proceeded 
on. - . : ‘ ‘ “ 
Issue at law, 

on trial of—papers used at hearing—may be read. . 

exceptions to papers used at hearing—allowed. 

Motions. 

not docketed—when to be called on. - “ . 

do. do —precedence of counsel on. - - 


not of courses—jhat notice of to be. - - - 


23. 
356 
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13, 
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19. 
27. 


16. 
19. 
10. 
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do do. —to be supported by affidavit. - - 

days for—appointed.  - - - . 
Names, 

of parties, swearing to injunc. bills, answer or plea—to be 

signed. - ‘ - - - ° 

Notice, 

of taking affidavits—when to be. - i " 

of motions not of course—to be given. - - 
Papers, 

only to be taken from office or court room—by judge. 

in each cause—to be endorsed by clerk. - , ° 

time of filing of—do. do. - ° . 
Petition, 

for appeal from decree, not in time—what to contain. 

for do. on ground of error in this court—do. - 

for do. from an inferior court— do. - 
Pleadings, 


to be signed by counsel. - “ . ‘ 
Putting down causes, 
for hearing—not to be, unless ready as to all parties. 


Re-instating, 


cause after dismission—when, &c. - - - 
Reports, 

original by commissioners in matters of account—to lie a 

term—when. - - - - - 
exceptions to—how and when to be made. + - 
do. do —may be put down for hearing—when. - 
of commissioners and auditors—to be expedited. - 
on orders to take accounts—to be made in 12 mo. - 


Review, 
bill of—copy of record to be presented with it. - 
Revivor, 
not to be—without names of representatives of deceased 
parties. - - - - . 
process for—issued by the clerk—when, Kc. - - 
do to be executed with dilizence—or. - 
time after—to prepare for trial—what allowed. - 
Rules, 
of the office—to be according to the act—unless. . 
taken on bills—note of, to be indorsed by clerk. - 
Scandal, (impertinence. ) 
bill—not referred for, after answer filed. . - 
nor answer for, after replicat. = - - - - 
nor depositions for, after publicat. - - - 
Securities, 
for prosecuting suit—objcctions to—when to be made. 
Vouchers, 
to be produced and proved at hearing—when only. 
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Nore.—TZhe preceding rules in the court of afifeals, and in the Richmond 
and Lynchburg chancery districts, are published as received from my corres- 


fondents, and it is presumed they will be found substantially correct. 


To afford an easy reference to the various matters they contain, Ihave 


framed an alphabetical and synopitical “index” for each of them. 


In performing this it will be perceived, that some fiains have been taken to 
give the facility intended. There is no regulation or point of any consequence 
which has not been indexed under various heads, under every one indeed, 


where it occurred to me that it might frossibly be sought for. Ed, 


CORRECTION. 


P. 326, for “ courtesy” read *‘ curtesy.” 
’ y 7 
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No. 1. STATE OFFICERS. 


1. Who is Governor of your state 

&c. ? 
A. Ethan Allen Brown; residence, 
Cincinnati; title, “ governor of the 
state of Ohio; (1) term of office, 2 
years, and until another is elected 
and qualified; but is not eligible 
more than 6 years in any term of 8 
years; elected by the people; (2) 
salary $1200. 

2. Secretary of state &c.? 
A. Jeremiah M‘Lean ; (3) resides at 
the seat of government ( Columbus;_) 
term of office 3 years ; appointed by 
the legislature ; salary, $1000. 

3. Chief justice of the su- 
preme court of law, &c.? 

A. Calvin Peas ; residence, Warren, 
Trumbull co ; term of office 7 years; 
app. by joint ballot of both houses 








(1) “ And shall be commander in chief of 
the army and navy of this state, and of the 
militia &c Const. 

(2) He must be at least 30 years of age, 
a citizen of the U. S. 12 years, and an in- 
habitant of the state 4 years, next preceding 
his election. Const. 


(3) In the Ohio register of 1822, the name 
is ‘‘ M‘Lene,” so also, “‘ John M‘Clean” one 
of the judges of the sup. court. In both in- 
stances I adopt “ M‘Lean,” grounding my- 
self wpon the manner of spelling by my cor- 
respondent : It is impossible for me to avoid 
misnomers, Ed. 





of the general assembly ; salary, 
$1200. (4) 
4. Clerk of the superiour or 
supreme court, &c. ? 
4. By the Const. the sup. court is to 
sit once a year in each county, ani 
that court and every other court ap- 
points its own clerk in every county 
for 7 years, removable by the courts 
for breach of good behaviour. 
There are therefore, a great nun- 
ber of clerks of the S. C. There is 





(4) The judges of the sup. court, and pre 
sidents of the courts of common pleas, are to 
receive adequate compensation to be fixed by 
law, and not to be diminished during contin: 
uance in office; but to receive no fees or per- 
quisites, nor hold any other office of profit o 
trust under this state or of the U. S. Const. // 
Obio, Nov. 1, 1802. 

The answer to this question by my corres: 
| pondent in 1821, is * Calvin Peas, ch. Justice, 
Sohn M'‘Lean, Peter Hitchcock, Fessup \. 
Couch, associates ;” these officers are called 
“judges” &c. 

The “Ohio Register” of 1821 by Willian 
Lusk, gives the names and order of the judges 
of the S. C. as follows, ‘* Hon. Fobn M'‘Clea, 
Fessup N. Couch, Calvin Pease, Peter Hitch 
cock”? The same register of 1822, gives th¢ 
following names and order, “ Hon. ob 
M'Clean, Facob Burnet, Culvin Pease, Pete 
Hitchcock.” 

It will be perceived, that Mr. Burnet fills 
the place of judge Couch deceased: As to the 
variation in the spelling of names, I have 0° 
| means to rectify mistakes. Ed. 
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no such court, as that “of appeals in 


the last resort.” 
5. —— Attorney General: &c. ? 


4. We have no attorney or solicitor 


general. 

Each court appoints its own pros- 
ecutor of the pleas and fixes his com- 
pensation, which is paid from the 
county treasury. 

6. When, and where, is the annu- 

al meeting of the legislature ? 
4. Columbus, is the seat of govern- 
ment; the election for representa- 
tives of the general assembly, is on 
the 2nd tuesday of October annually, 
and the legislature meet on the Ist 
monday of December ensuing. 


UNITED STATES OFFICERS. 


7. Who is District judge, &c. ? 
4. Charles W. Byrd; resides near 
Manchester, Adams co. 

The State, composes one district. 

8, —— Clerk ofthe District court 
ke. ? 
4A. Harvey D. Evans; resides at 
Columbus. 

9, —— District Attorney, &c. ? 
4, John C. Wright; resides at Steu- 
benville. 


10. ——- Marshal, &c. ? 


4. William Dougherty; resides at 


* & 


* (1) 

11. What Justice of the S. court 
ofthe U.S. holds the circuit in your 
state, &c. 2 
4. Thomas Todd; The circuit is 
composed of Ohio, Kentucky, and 
‘Tennessee. 


1 2. At what times and places, are 
District courts of the U. S. held, &c.? 
A. At Columbus, on the 2nd mon- 
ae in January and September, annu- 
ally, 


13, ——- Circuit courts &c. ? 


‘1) Nat. Intel, Mar. 11, 18292. 
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A. At Columbus, on the 18t monday 
of January and September, annually. 


LAWS—LAW BOOKS. 


14. What number of volumes, does 

the compiled body of your Statute 
law consist of, &c. ? 
A. The statute laws of this state, 
were revised and reprinted in 1816, 
and contain the laws to that year in- 
clusive, in 2 vols. 

15. Can the publick laws in pam- 
phlets, be procured, &c. 

4. The laws since then are in pam- 
phlets, and probably may be procu- 
red at Columbus, or Chillicothe. 

16. Is there any Digest of the state 
laws &c ? 

A. There is none. 

17. Are there any Reports of casés 
in your state courts, &c. ? 
A. None. 

18. Is there any Digest of cases in 
your state courts, &c. ? 
A. None. 

19. Are there any Treatises on 
the law, in your state &c. ? 

A. Every man his own lawyer ;” 
by John M’Dougal : published about 
the year 1813, at Chillicothe. 

Proposals have lately been issued 
by a gentleman at Chillicothe, for 
compiling all the laws relating to 
the title of property, within this 
state. Its publication is doubtful. 

20. Forcign law books repub- 
lished in your state, &c. ? 

A. Not answered. Ed. 

21. Reports of Cases in the 
district or circuit courts of the U.S. 
in your state, &c. ? 

A. None. 

22. Is there any Digest of cases 

in those courts, &c. ? 

4. None. 

| 23. Have any books been compo- 
; sed, in your State, &c. ? 

im) Historical Sketches, of the prin- 
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ciples and maxims of American Ju- 
risprudence, in contrast with the doc- 
trines of the English common law, 
on the subject of crimes and punish- 
ments.”” 1 vol. Oct. Steubenville, 
1819. (1) 


(1) The author of this work, is ¥obn M. 
Goodenow Esq. counsellor at law. 

Mr. Goodenow—at the time of publishing 
these “‘ sketches” resided in Steubenville, but 
since then has removed to Bloomfield, in 
Trumbull Co. Ohio. The book contains up- 
wards of 400 pages, besides the appendix. 

The professed object of Mr. G. is to prove, 
that the courts in Odio were not possessed of 
common law jurisdiction, and more especially, 
in the case of “crimes and offences at com- 
mon law. 

The author in prosecuting this inquiry, 
takes a wide scope; and not only pursues the 
main argument, but has treated on many 
particular subjects and features of the com- 
mon law, as acted upon and exhibited in 
practice. Some idea may be formed of its 
wide range,—by the following synopsis of 
the contents : 


Chap. L Lawsin GENERAL, . PAGE 1 
Natural Law and the Law of God, 1 


National Law, é ps . 20 
Chap.Ifl. Munictpat Law, . ... 21 
Promulgation of Municipal Law, 43 


Chap. Lil. Common Law or Enoiann, 47 


Analysis of that Law, 72 
1. Law of God, 72 
11. Law of Reason, 75 


111. Principles, maxims, and ge- 


neral rules, , 73 
tv. Law of Decision, . 75 
v. Local Customs of certain 

Districts, 78 
wa. Certain si ite Lani 78 

1. Civil Law, 78 
2. Canon Law, ° 80 
3. Maritime Law, . 80 
4. Military Law, . 81 
5. Law of the Universities, 82 
6. Law of Equity, . 82 


7. Forestand Game Law, 85 

wir. Gen. custom of the realm, 84 
Ancient Criminal Law of England, 102 
Character of the reigns from Hen. 
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ATTORNIES— COUNSELLORS. 


24. Is there any distinction in the 
profession of Attorney and Counsel. 
lor, &c. 2 

4. There is none. 








UL toJamesI. 


116 


——i.., 


Plenary power of the King’s 
Bench, ; ; 4 - 
Amercements, . . . Iii 


Chap. IV. TaeConmon Law anv Civit Po. 


LITY OF THE Britisu CoLonies 


OF NORTH AMERICA, . ._—_ ‘7 
The Charters, , . - Ih 
VirginiaColony, .- . . 1% 
Massachusetts, “ ; - © 
New Hampshire, . :, ana 
Connecticut, ; ‘ - 21 
Rhode Island, : . . @ 
New York, . . ° . 
New Jersey, :. a oO 
Pennsylvania, oi x & 
BiorylenG, 6. - 
Delaware, . S| rie) @ 


Gassiiom, | .« 4 s¢ naan, & 
Georgia, . ee 
Louisiana, . . . «.« @ 
Canadas,(note) . . . 2d 


Chap. V. The Common Law—1Ts aporriox 


AND CONTINUANCE BY THE STAT! 


ConsTITUTIONS, wee © 
New York, . P é - wi 
New Jersey, ” a 


Delaware, Maryland, aul Virg. 2! 
S. Caro. Penns. Ken. Tenn. Geor. 27) 
N. Hamp. N. Caro. Rhode Island, 24) 
Connecticut, . “re 


CHAP. VI. Tat Common Law—wuHeETaeEn 


IT BE OF CONSTITUTIONAL OR LE- 

GAL OBLIGATION IN THE U.S. 1%) 
Opinion of gen. assembly of Virg. 29! 
Case-U. S. vs. Hudson & Goodwin, 3 
» U.S. vs. Coolidge, . ti 
» Same, in U.S. Sap. Court, 51) 


Chap. VII. Was Tar common Law oF cox- 


STITUTIONAL OR LEGAL OBLIGA- 
TION IN THE N. W. TERRITORY, 515 
Construction of the Ordinance, 5% 
Petit juries, not of common law 
establishment, . th Sst 
Construction of Criminal Law, 54 
Discussion of the interpretation of 
the words, Habeas Corpus, 
Discussion of the term, applicable, 574 


of the subject of precertents, 57 
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_ 95. By whom are attornies or 
counsellors admitted, &c. ? 
A. They are admitted ‘on examina- 
tion, by the supreme court; no par- 
ticular term of study is required; 
they must produce a certificate of 
moral character, and of their qualifi- 
cations, from a practising attorney. 
The licence is general, and the clerks 
can give the names of those admitted 
in their respective counties. 

26. On what conditions, &c. from 
other states, &c. ? 


4. Foreign attornies, are admitted 
upon examination after 1 years re- 
sidence. 


COURTS. 


27. What are the names of the se- 
veral courts in your state, &c. ? 





Chap. VILL. WaeTuer rux Common Law BE 
OF CONSTITUTIONAL OR LEGAL 
OBLIGATION IN THE STATE OF 
Oux10, . . : 383 





The State of Ohio vs. Lafferty, (appendix.) . i 


This is no place to notice the principal ar- 
gument of the author, or to examine the va- 
rious matters which he discusses. He has 
brought into view many historical evidences, 
and maintains all his positions with great 
fluency of expression, and a vigorous style of 
argument. 

But a few copies were printed (less than 
100,) and as I understand were gratuitously 
and principally distributed among judicial 
characters, in Ohio and to some few of Mr. 
G’s friends. 


Whatever may be decided on the general 
doctrine advanced by the author, or however, 
many of his particular opinions may be ques- 
tioned, this is a book of an original charac- 
ter, and Mr. Goodenow in publishing an edi- 
tion for the public, might it is hoped, receive 
4 proper remuneration for his labor, and cer- 
tainly could not fail to advance his reputation. 
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A. ‘* Magistrates courts ;”’ * city court 
of Cincinnati ;”? “ courts of Common 
Pleas ;’’ Supreme court.” 

28. Their style, &c. ? 


A. ** Judges of the Supreme court ;”’ 
“The President and Associate judg- 
es of the court of Common Pleas ;” 
*'The Mayor and Aldermen of the 
city of Cincinnati; * Justices of 
the Peace.” 

29. The extent of their several ter- 
ritorial jurisdictions, &c. 2 

30. Which have original jurisdic- 
tion, &c. ? 

$1. partly original,and part- 
ly appellant &c. ? 

$2. appellant jurisdiction on- 
ly, &c. ? 

I. The “ Supreme Court.” 

This court is composed of 4 judges, 
and holds one session annually in 
each county of the state, and its ju- 
risdiction is in general confined to 
the county. 

It has exclusive original jurisdic- 
tion in all cases of divorce and ali- 
mony, and concurrent jurisdiction 
with the common pleas in all civil 
cases at law or in equity, where the 
matter in dispute exceeds $1000; 
and appellate jurisdiction in all cases, 
where that court has original juris- 
diction. 








It has power generally, to issue 


all remedial writs necessary for the 
due administration of justice; and 
cither of the judges in vacation, may 
allow writs of error, supersedeas, 
certiorari and habeas corpus. 

II. The “ Court of Common Pleas.” 

The state is divided into 9 circuits 
of the court of common pleas, each 
circuit containing several counties, 
with a president to each circuit, and 
3 associate judges for each county. 


The territorial jurisdiction of this 
court is limited to the county, except, 
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in some instances of sending process 
into other counties. 

It has original jurisdiction, in all 
civil cases at law and in equity, 
where the matter in dispute exceeds 
the jurisdiction of a justice of the 
peace; and appellate jurisdiction 
from justices of the peace, in all 
Cases. 

This court also, has the probate of 
wills, and the granting of letters tes- 
tamentary and of administration ; 
and generally takes cognizance of 
all probate and testamentary causes 
and matters, and has the appoint- 
ment of guardians, &c. 

It has exclusive jurisdiction over 
all crimes and misdemeanors, except 
in cases capital, where it is concur- 
rent with that of the supreme court. 

Ill. The “ City court of Cincin- 
nati.”? (1) 

The jurisdiction of this court ex- 
tends through the city, with power 
to send its process throughout the 
surrounding county. 


It has common law civil jurisdic- 
tion concurrent with the common 
pleas, when either the plaintiff or 
defendant or both, reside within the 
city ; and in criminal cases, where 
the punishment is less than peniten- 
tiary. (2) 

IV. The “ Court of a Justice of the 
Peace.”’ 


A justice of the peace has juris- 
diction throughout his township in 
civil cases, and oyer the county, in 
criminal. 

He has cognizance as at common 
law in civil cases, not exceeding $100 
in amount; except, in trespass for 


(1) Held I presume, by the “ mayor and 
aldermen.” See answ. No. 28. Ed. 

(2) My correspondent does not mention 
any appeal from this court; it is probably, to 
the supreme court. Ed, 
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assault and battery, malicious pro. 
secution, ejectment, replevin, de- 
tinue, slander, cases of real contract, 
and where the title to land comes in 
question. 

Justices of the peace, decide no 
criminal causes. (1) 


33. Which are courts of equity, 
and which of law, &c. 2 


A. The supreme court, and the courts 
of common pleas respectively, are 
courts both of law and equity, and 
the only courts possessing chancery 
powers. 


Any judge of either of those courts 
in vacation, may allow writs of in- 
junction, and ne exeat. 

Proceedings are by bill and sub- 
pena, as in England. 

34. What methods are used to 
carry up judgments &c. ? 


4. From Justices of the peace, cases 
are removed to the court of common 
pleas, by appeal, or certiorari; the 
former as a matter of course, on giv- 
ing security within 10 days to pro- 
secute, &c. ; the latter, on allowance 
by a judge of the common pleas, and 
security, &c. within 15 days after 
the judgment. 


From the common pleas to the sup. 
court, by appeal, writ of error, 
and sometimes, habeas corpus cum 
causa. 


Appeals from the common pleas 
are of course, on security within 
30 days after judgment. 

Writs of error and habeas corpus, 
on allowance by any judge of the 
supreme court, and security, &c. 

By appeal, the original judgment 
is vacated, and proceedings are had 


(1) Being I presume mere conservators of 
the peace tor the county, with power to ap- 
prehend, bind over, and commit offenders, 
&e. Ed: 
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de novo in the supreme court, by jury 
or otherwise, as the case may be. 


MISCELLANEOUS. 


35. Who is State Printer, &c. % 
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A. David Smith; at Columbus, 

36. Who is the principal Bookseller 
at the seat of Government ? 
A. There is no book store there, of 
any magnitude. 


John Kilbourn has a small one. 












No. 11. CONVEYANCE BY DEED, &C. 




































_ 1. What is the kind of Deed most 
in use in your state &c. is it that of 
bargain and sale 2 

A. A deed of bargain and sale, is the 
common instrument of conveyance. 

2. Does the legal possession pass 

_ without livery, &c. ? 
A. The possession passes by the le- 
gal operation of the deed, without 
other ceremony. 

8. In the creation of estates in fee, 
or fee tail, are technical words ne- 
cessary, &c. ? 

A. To create estates in fee, the 
words “heirs and assigns’ are ne- 
cessary. (1) 

4. Is the construction of common 
assurances, governed by the rules of 
common law ; or.by the intent, &c. ? 


A. By the rules of common law. 


5. Are attesting witnesses &c. re- 
quired to conveyances ? 


A. Two attesting witnesses are ne- 
cessary in Ohio, to all conveyances 
of lands. 

6. Must the deed be sealed ? 
4. The deed must be sealed. 


7. Is a scroll sufficient ? 
A. And ascroll, is a sufficient seal. 


8. Are the common law requisites 
for the perfection of Deeds &c. alter- 


(1) The terms of the question seem to im- 
ply that the word “assigns” is requisite in the 
creation of a fee simple estate ; this inaccu- 
racy of my own and the inadvertence of my 
correspondent, has probably occasioned him 
to fall into a mistake, in stating that word to 
be necessary. A grant to A. and his “theirs” 
without “‘assigns” creates a fee simple by the 
common law; ‘‘assigns” however is so inva- 
riably added, that it is commonly understood 
to be essential: I am not aware that in Ohio, 
orany other state, the term ‘‘assigns” has 
by statute been made necessary to the consti- 
tution of a fee simple, in any instrument, and 





if not, it is unnecessary. Ed, 
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ed in any particulars, in your state ? 
4. In nothing material. 

9. Is it necessary to the validity 
of a Deed as between the parties &c, 
that it should be acknowledged by 
Me grantor, or proved by the witnes. 
sés, and be recorded ? 

A. It is not. 

10. As against bona fide subsequent 

purchasers and mortgagees ; must the 
prior deed or mortgage to affect 
them, be recorded: within what pe- 
riod: in what office: will notice of 
the prior title, though unrecorded, 
bar the second incumbrancer ? 
A. Ifa deed or mortgage is record- 
ed within six months from its date, 
it is good against all of a later date: 
if not recorded, it is void against 
subsequent purchasers without w- 
tice; but notice otherwise than by 
recording, is sufficient. 

The record is to be made in the re- 
corder’s office of the county, where 
the land lies. | 

11. May a feme covert convey 
estate held in her own right, and her 
dower in the husband’s estate, &c. ? 
4A. Yes; she can do all. 

12. Is this done by joining with 
him in the conveyance, &c. ? 

4. By joining in the conveyance. 

13. Is aprivate examination of the 
feme necessary, &c. ? 

4. A private examination is neces- 
sary before the officer, taking the 
acknowledgment of the deed. 

14. What officers may take this 
examination, &c. ? 

A. Any judge of the court of com- 
mon pleas, or justice of the peace. 

15. What is the form of a certifi- 
cate by the oflicer, where a feme cov- 
ert acknowledges the execution,&c? 
A. * State of county of: 88. 

Be it remembered, that on the—— 
day of-——in the year &c. before mé; 
J. P. a justice of the peace within and 
for the county afd. personally camé 
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4. B. and C. his wife the above (or 


of writing to be their voluntary act 


and deed for the uses and purposes | 


therein mentioned. And the said C. 
wife of the said A. B. being by me ex- 
amined separate and apart from her 
said husband, and the conients of the 
said deed being made known to her, de- 
cared, that she voluntarily and of her 
own free will and accord, without any 

ear or coercion of her husband, did 
and now doth acknowledge the sign- 
ing and sealing thereof. In testimony 
whereof, I have hereunto set my hand 
and seal, the day and year aforesaid. 

J.P. [SEAL] 

The form must be particularly fol- 
lowed, and this certificate be on the 
same sheet with the deed. 

16. To bar the feme of dower in 
the husband’s estate; is her joining 
in the deed, and making such ac- 
knowledgment, necessary in all ca- 
ses, &c. ? 

4. Itis, so far as the law is settled. 

Neither the statutes nor judicial 
decisions hitherto: have established 
any exceptions. 

Our stat. contains a general pro- 
vision, that deeds executed in any 
other state, territory or country, a- 
greeable to the laws thereof, shall be 
valid in this state. 

17. Generally, is there any thing 
peculiar in respect to dower in your 
state ? 

4. As to legal estates of inheritanc>. 
they are the same. 

She is also entitled to dower, uf 
the third part of all the right, ti- 
tle, and interest, which her husband 
at the time of his decease had in any 
lands and tenements, held by bond, 
article, lease, or other evidence of 
claim. 

Dower may be barred, by a valid 
jolnture, as by 27 H. viii. and for- 
64 
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| feited by elopement, as by W. ii. c. 
within) grantors, and acknowledged 
the foregoing (or within) instrument | 


34. and by a divorce, occasioned by 
the wife’s aggression. 

18. What Officers in your State 
are authorized, to take acknowledg- 
ments and proofs of deeds and mort- 
gages ? 

A. Judges of the court of common 
pleas ; Justices of the peace, and the 
Mayor of Cincinnati. 

19. What is the form of a certifi- 
cate by such officer, when the gran- 
tor acknowledges the execution ? 

4. The sameas answ. No. 15, omit- 
ing what relates to the wife. 

20. What is the form when the ex- 

ecution is proved before him, by the 
deposition of the subscribing wit- 
nesses ? 
4. The present stat. on this subject, 
took effect June 1, 1820, and con- 
tains no provision for proof of deeds, 
by affidavit endorsed. 

The previous statute authorized 
that mode of authentication, and the 
usual form was as follows. viz. 

** State of ——! County of —ss. 

Be it remembered, that on the—— 
day of —— before me J. P. a justice 
of the peace within and for the county 
afd. personally appeared, 4. B. and 
C. D. who being severally sworn, de- 
pose and say, that they these deponents 
saw E. F. the above (or within) na- 
med grantor, sign, seal and deliver 
the foregoing (or within) deed, and 
that these deponents each signed the 
same as subscribing witnesses. In 
testimony whereof I have hereto set 
my hand and seal the day and year 
aforesaid. J.P. [seat] 

An affidavit by one is sufficient, 
stating, that the two signed as wit- 
NESSES. 

21. Must the grantor or witness 
subscribe the acknowledgment, or 
deposition ? 

A. An affidavit should be subscribed, 
but not an acknowledgment. 
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22. Is the certificate to be under 

the seal, as well as the hand of the 

officer ? 

4. Under both hand and seal. 

23. If a quaker is witness, what is 
the form of affirmation by your law ? 
4. The same as an oath, substituting 
“affirmed” for sworn. 


24. If a grantor, mortgagor, or 
witness, is in another state or territo- 
ry, what officers in such other state 
&c. may take the acknowledgment of 
the grantor, or deposition of the wit- 
ness, to the execution ? 


4. Any officer anthorized by the 
laws of that state, to take acknow- 
ledgments or depositions. 


25. Where the officer is of another 
state &c. what proof or instrument 
must be made or annexed to his certi- 
ficate, showing he is such officer &c ? 


A. By common usage in this state, 
the publick seal of any city with the 
Mayor’s certificate, or of any county 
or superiour court with the clerk’s 
certificate, is received as sufficient. 

But the deed is admitted to record 
even without this certificate, though 
it would be required on trial. 


26. If grantors or witnesses are 
dead, removed from the state, or can- 


not be found ; is there any provision | 


in those cases for secondary proofs, 
&c. ? 
A. There is no statute provision, on 
this subject, 

The proof must be according to 
common law rules, on the trial. 


27. Ifthe grantor and witnesses 

are in a foreign country, and living 
or dead, is there any provision for 
taking an acknowledgment or proof 
in such country ? 
4. Any acknowledgment taken in 
any other state or country, according 
to th laws of that state or country, 
or of this state, is valid. 
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Thereis no other provision on this 
subject. (1) 

28. Are deeds and mortgages 

recorded, evidence ; by whom are 
copies exemplified ? 
A. The originals if acknowledged, 
are evidence on trial without fur- 
ther proof; but copies from the re- 
cord are no otherwise evidence, than 
as proof of a lost instrument accord- 
ing to the rules of com. law. 

They are certified by the recorder, 
under his official seal ; and copies so 
authenticated are evidence in court, 
of the existence of such records. 

29. In what order, do mortgages 

take preference of each other ? 
4. There is no special provision, 
and the answer is to be drawn from 
the principles referred to in the an- 
swer, No. 10. 

Recording within six months is 
notice from the date; recording af- 
terwards, is notice from the time of 
recording ; notice otherwise, is equi- 
valent to notice by recording: the 
subsequent purchaser without noticc, 
where the first deed is not recorded 
within the 6 months, nor before his 
purchase, is preferred. 

30. Is any time allowed after exe- 
cution, within which the mortgage 
being recorded, a subsequent mort- 
gage gains no priority by first re- 
gistering ? 

A. Yes, six months. 
Nos. 10, 29. 

$1. May deeds of mortgage, be ac- 
knowledged and proved in like man- 
ner in and out of the state, recorded 
and have like competency in evi- 
dence, as absolute deeds &c ? 


See answers 


(1) My correspondent is to be understood, 
as respects the officer and mode of authenti- 
cation of the acknowledgment or proof, and 
not of the form of the acknowledgment, ot 
proof itself, that, must be according to the 
statute or law of the state. Ed, 
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A. Yes, in all respects the same. 

32. In regard to the execution of 
deeds and mortgages in your state, 
is there any other thing to be obser- 
ved, &c. ? 

A. Nothing material, now recol- 


lected. 
It may however be well to observe, 


that husband and wife, can join in 
a power of attorney to authorize the 
execution of a deed, which if exe- 
cuted by her, and the husband re- 
spectively, in the manner before di- 
rected for a deed, {see Nos. 5, 6, 7, 
11, 12, 13, 14, 15,) will produce the 
same effect in conveying her right. 

The power of attorney must be 
recorded in the proper county, and 
may be revoked by the wife at any 
time before the execution of the deed, 
hy causing such revocation to be also 
recorded. 


No. 111. JUDGMENT, (EXECUTION) 
&c. 


33. Do judgments bind real pro- 
perty, and may it be sold on execu- 
tion in your state ? 
4A. Judgments bind real estate ; and 
it may be sold on execution. 

$4. From what time is a judgment 
(or decree in equity,) a lien on real 
estate, against alienation of the debt- 
or, &c. ? 

4. From the first day of the term at 
which judgment is rendered, eacept 


judgments confessed, which bind 


only from the day of actual entry. 
35. What is the order of priority 
among judgment creditors, in res- 
pect of lands ? 
4. Where several executions against 
the same debtor, are sued out during 
the term at which judgment is ren- 
dered or within 10 days thereafter, 
and where several executions against 
the same debtor come to the hands of 


the officer on the same day, they are 
all paid pari passu; in all ¢ther 
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cases, the execution first delivered 
to the officer is first satisfied. 

36. Does a judgment bind, after 
acquired land ? 

A. It does. 

37. In respect of chattels, has the 
first judgment, or first execution de- 
livered, the preference ? 

4. The same rules govern, as on 
judgments and executions against 
real estate. See answ. No. 35. 

38. In respect of chattels, may the 
debtor alienate, before execution de- 
livered ? 

A. He may, until a levy is made, if 

it be bona fide, and without fraud. 
$9. Is a prior judgment in an In- 

feriour court, a lien on lands without 

its jurisdiction, &c. ? 

A. The difference of the court, makes 

no difference in the lien. 

By our present act on the subject 
(which took effect June 1, 1820,) 


judgments bind only in the county 


where they are entered: This com- 
prehends, both the common pleas 
and supreme court; the previous 
act, had no express provision on the 
point, but the common opinion is, that 
its construction would be the same. I 
speak of state courts : between the fe- 
deral and state courts, I believe the 
question has not been made, as to 
conflicting liens. 

40. Is there any Court in which 
a Judgment will bind the lands, in 
every county ? 
A. There is not, except in the federal 
courts. 

41. Can execution be taken out at 
once, in every county, &c. ? 
A. Execution is issued from the 
county where judgment is had, di- 
rected to the sheriff of any county 
in the state ; which without the coun- 
ty (where the judgment was) binds 
only by virtue of a levy, and only 
one can be taken out at the same 





time. 
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42. Can execution issue immedi- 

ately after judgment, against real 
estate of the debtor, and that be sold 
without any previous appraisment 
&c. and on what conditions as to pay- 
ment ? 
4. Execution issues at the same time, 
against chattels and lands; but the 
chattels must first be sold or nulla 
bona indorsed, before a levy can be 
made on lands. 

Lands must be appraised, and can 
be sold only for cash. 

43. In such case, is a Deed made 
and delivered to the party, before 
acknowledgment of it by such officer 
in court, or confirmation by the 
court, valid: Iffraud or irregularity, 
is there any summary redress ? 

4. A deed executed by the oflicer in 
form of other deeds, is good; but in 
making title through it, you must 
shew the regularity of the execution, 
advertisement, appraisment and sale. 

By astatute which took effect June 
1, 1820, the court, on being satisfied 
of the regularity of the officer’s pro- 
ceedings, may order a deed to be 
made to the purchaser which deed is 
prima facie evidence, of the regu- 
larity of the sale. Before sale per- 
fected, the court on motion will set 
aside any of the proceedings, for 
irregularity. 

44. Before real estate can be sold 
on execution, must it be appraised 
and sale delayed, until it brings the 
appraised value, or some propor- 
tion, Ac. ? 

A. Real estate must be appraised 
and cannot be sold, till it brings two 
thirds of its appraised value. 


45. Is there any writ of levari fa- 
cias, elegit, extent, &c. in your state ? 
A. Not as defined by common law: 
Process on mortgages, is by scire 
facias, and the execution we cal] a 
levari facias, which is a simple or- 
der, to sell the land. 
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46. Are there any laws, to delay 

or impair the remedy on execu. 
tion, by suspension, appraisment, 
and a minimum fixed, &c. or con- 
straining the creditor to receive oth. 
er than lawful money &c. ? 
4. A law was passed Feby. 1820, by 
which if the defendant in execution 
requires it, his chattels are to be ap- 
praised, and if they will not sell at 
one half their appraised value, are 
to be returned to him for six months, 
on his giving security for their re. 
delivery to the shff. at the end of that 
time. If he fails to give that secu. 
rity (and at all events at the end of 
six months,) the property sells for 
what it will bring. 

This law is unlimited in duration. 
We have no other laws, coming with- 
in the purview of this question. 

47. What security is required, 
that the property shall not be wasted, 
and be forth coming ? 

A. None, except as in the last an. 
swer. 

48. May the debto 
sold on execution, &c. 7 
4. We have no provision, for re- 
demption. 

49. May judgments on warraiut 
of attorney, be entered in vacation? 
4. Our stat. gives no authority for 
it, and it has not hitherto been done. 

50. Can judgments be entered on 
warrant of atty. before the debt is 
payable ? 

A. They can, on sufficient authority. 

51. In such case, is the judgment 
an incumbrance, against a subsequent 
judgment for debts due, and follow- 
ed by immediate execution? — 

A. Probably not, the question is un- 
settled. 

52. If after sale and conveyance 
of land on execution, the judgment is 
reversed ; does the estate revert, &e.! 
A. The reversal of judgment does 
not affect the title, but restitution is 


redeem land 
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to be made, of the purchase money 
and interest. 

53. Is the Ca. Sa. allowed in the 
first instance: are bail exonerated 
by surrender of the principal ? 

A. Yes; to both questions. 

54. May the debtor be imprisoned 
for any sum ; are none exempted, &c.? 
A. He may; our law makes no ex- 
ceptions, of any description. 

55. Is the Ca. Sa. regulated by 
the common law, dc. 2 
4. Commitment under a ca. sa. does 
not in all cases extinguish the debt ; 
execution may subsequently be had 
against chattels and lands, in case 
of a discharge by the insolvent act, 
or by taking the oath, that he cannot 
support himself in prison. 

But few questions under the ca. 
sa. have yet been adjudicated upon 
in this state ; but it is generally con- 
sidered, as very different from the 
common law writ. 

56. Are any kinds of personal es- 
tate exempt from execution ? 

4. Persons having families may hold 
exempt from execution, 1 cow; 12 
sheep and their wool shorn; all the 
flax in their possession and the yarn 
or thread manufactured therefrom ; 
2beds and bedding; their wearing 
apparel; 2 spinning wheels; 2 pots 
or kettles : and any quantity of cloth 
of their manufacture, not exceeding 
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a discharge: Is the claim for a dis- 
charge, determined by the court or 
a jury ? 

A. Three or four months. The claim 
is determined by the court. 

59. Must the debtor be actually 
in the gaol, or may he apply for the 
benefit of the law, at any time &c. ? 
4. He may apply at any time when 
he finds himself unable to pay his 
debts, and in any situation, of the 
claims against him. 

60. Is there any thing peculiar in 
your insolvent law ? 

A. Nothing material. 


No. v. WILzs, &c. 


61. Are lands and freehold inter- 
ests devisable at the pleasure of the 
testator, and to the entire disinheri- 
son of his children or issue &c. ? 

A. They are, and without limit as 
relates to the interest of heirs gene- 
rally. 

A will made when the testator has 
no child, is rendered void on the birth 
of a child; anda child born after 
the will made in any case (unless ex- 
| pressly disinherited, ) and a child ab- 
sent and supposed to be dead, succeed 
to the same share as if the ancestor 
had died intestate; to raise which, the 
devisees contribute. 

62. What formalities of execution, 


100 yards; all which they hold ab-| are essential to a will of lands &c 2 


solutely. There are no other exemp- 
tions. 


No. IV. INSOLVENT (LAW.) 


57. Is there a standing insolvent 
law in your state, &c. Are any per- 
sons on account of the nature of the 
debt, &c. excepted out of it ? 

4. There is. It extends to all civil 
actions, where the petitioner has re- 
sided in the state, two years. 

58. What time is required to effect 


4A. The will must be signed by the 
testator, or by some person for him 
in his presence and by his direction, 
and be attested by two or more dis- 
interested witnesses, subscribing 
their names in his presence. 

63. What formalities are required, 
in the revocation of wills of land ? 
A. Any will or clause thereof may 
be cancelled by obliteration, by aco- 
dicil executed as above, and by birth 
of a child as above. 

64. Are the provisions of the 29 
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C. ii. c. 3. adopted in regard to the 
execution of wills of land &c ? 

A. The provisions of our statute, 
are similar to the 29 C. ii. c. 3. 

65. Before what court, or officer, 
are wills of lands and personalty, 
exhibited for proof: does the proof in 
the probate court, affect the right of 
the heir to question its execution at 
law as to land ? 

A. Before the court of common pleas 
of the county. 

The heir, may contest afterwards 
by bill in chancery within two years, 
on which an issue is tried by a jury ; 
but after this, the probate is binding 
and conclusive, excepting, on in- 
fants, femes covert, persons absent, 
insane, or in Captivity. 

66. Is the execution proved by the 
witnesses, or oath of the executors, 
or both, in the first instance ? 

A. By the oath of the witnesses. 

67. In what office is the will and 
inventory registered: are office co- 
pies evidence ? 

A. In the office of the court of com- 
mon pleas of the county ; and office 
copies are evidence : 

68. What formalities are required, 
to wills of chattels ? 

A. The same as of lands. 

Our law of nuncupative wills, is 
taken from the 29 C.ii.c. 3, with 
slight variation. 

69. Are any number of subscribing 
witnesses, or the signature or seal of 
the testator, required ; or is a will of 
personals provable by the rules of 
the common law &c ? 

A. See the preceding answer No. 68. 

70. May executors, or adminis- 
trators. having letters in another 
state, sue in your state 2 
A. They may. 

71. If not, what is to be done to 
enable them to sue ? 

4. See the preceding answ. 
72. Are exemplifications of wills 
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and testaments, by the proper offi- 
cer in other states, evidence in your 
courts &c ? 

A. Exemplifications, are evidence. 

73. How are foreign wills and 
testaments proved in your state, &c? 
4. We have no statutory provisions 
as to the mode of authenticating fo. 
reign wills and testaments. 

In practice (in cases not falling 
within the acts of congress, ) (1) the 
seal and certificate of the judge of 
probate (or other proper officer,) 
with a certificate of his appoint- 
ment, under the seal of state &c, 
has sometimes been introduced and 
received in evidence. 

All wills affecting lands, must be 
authenticated and recorded in the 
county where the lands lie, and are 
subject to be contested, as the ori- 
ginal might be. (2) 


No. vi. DESCENTS. 


74. How do inheritances in fee sim- 
ple descend upon intestacy, among — 
lineal heirs 2 

75. How among collaterals ? 

A. I. If the estate come to the intes- 
tate by descent, devise, or deed of 
gift from an ancestor, it descends in 
parcenary in the following manner; 
ist. To the children of the in- 
testate, or their legal representa- 
tives. 
2d. To his brothers and sisters 
of the blood of the ancestor, whe- 


(1) See 2 vol. 122.—3. vol. 621.—acts of con- 
gress, Bioren’s edit. 

(2) It is not clear whether this last obser- 
vation of my correspondent, applies to foreign 
wills, viz. that they are to be recorded, &c. 
and are subject to be contested as the originals 
might be. It would seem from his answer— 
to No. 65, that the probate of a will in the 
common pleas, was conclusive on all persons 
in regard to land, after 2 years; except in¢ 
fants, &e— Ed. 
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sd. To the ancestor, if living. 

4th. To the brothers and sisters 
of the ancestor, or their represen- 
tatives. 

5th. To the brothers and sisters 
of the intestate, of the half blood 
not of the ancestor, or their repre- 
sentatives. 

6th. To the next of kin to the 
intestate, of the blood of the an- 
cestor. 

II. If the estate came by purchase to 
the intestate, it descends, 

ist. To his children, and their 
representatives. 

2d. To his brothers and sisters 
of the whole blood, and their re- 
presentatives. 

3d. To the brothers and sisters 
of the half blood, and their repre- 
sentatives. 

4th. To the father. 

5th. ‘To the mother. 

6th. To the next of kin to and 
of the blood, of the intestate. 

One of the several heirs in the 
same degree being deceased, his re- 
presentatives take his share; and if 
all the heirs are in the same degree, 
they take per capita; if not, per 
slirpes. 

76. How, in respect of the half 
blood : does the common law govern? 

77. Does the common law prevail 
on descents, in any cases, and what ? 
4A. See the preceding answers. 

78. Is there any thing peculiar in 
your law of descents ? 

4. Inheritance may be derived 
through an alien, or a bastard by 
way of the mother. 


No. viz. DISTRIBUTION ON INTES- 
TACY, (OF PERSONALTY.) 


79. Upon intestacy, how is the 
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ther of the whole or half blood, to | surplusage of personal dis- 
the intestate. tributed ? ne gt 


4. The appraisers of the personal 
estate, allow the widow a suitable 
proportion of it at their discretion, 
for her support one year. 

If there are legitimate children 
and the personal estate after the 
above allowance and the debts paid, 
is over $400 the widow has one third 
as her own property, if under $400 
she has one-half; if there are no le- 
gitimate children, she takes all the 
remaining personal property as her 
own. 

In other respects, distribution of 
personalty, is according to the law 
of descents of real estate. 

80. How among collaterals ? 

A. See the preceding answer. 

81. Are the 22nd and 23rd Car. 
ii. c. 10, and 29 Car. ii. c. 30, called 
the Statutes of distribution &c. a- 
dopted ? 

A. See preceding answers. 


No. V1II.. ENTAILS, DOWER, CUR- 
TESY, &c. 


82. May entails be created, as 
under the Stat. de donis—and with 
the same incidents, in respect of be- 
ing barred; dower; curtesy ; waste 
&c? 

A. They cannot. 

83. Are entails abolished; con- 

verted into fees ; or otherwise modi- 
fied &c ? 
A. By a stat. of 1812, no estate can 
be granted to any persons, but such 
as are in being or their immediate 
issue; and estates given in tail, go 
in fee simple, to the issue of the first 
donee. 

84. How barred by the tenant? 


A. See the last answer. 
85. Is the widow entitled to dow- 


er; and the husband to curtesy ; as 








by the common law? 





See preceding answers. 

As to curtesy, we have no stat. 
nor as far as I know any adjudica- 
tions; but the common law is sup- 
posed to prevail. 


No. 1X. LIMITATION OF SUITS. 


86. What length of adverse pos- 
session of lands is a bar &c 2 
A. Twenty-one years. 

87. What savings &c 2 
A. Infancy, insanity, coverture, im- 
prisoned, or beyond sea, when the 
right of action accrues; the stat. 
runs from the removal of these dis- 
abilities. If a person has left the 
state and is absent when the cause 
of action accrues, and remains ab- 
sent in a place unknown to the plain- 
tit, the stat. begins to run from his 
return. 

88. Is there a saving in favour of 
foreigners or citizens of other states? 
4. None, except, as in the last an- 
swer. 

89. Are the general principles of 
English law, on the bar of these sta- 
tutes, adopted in your state ? 

4. In general, they are. 

90. Is there any thing peculiar in 

your state on this head ? 
4. Payment of any part of the prin- 
cipal or interest, or a demand (though 
not judicial within the time of limit- 
ation, prevents the stat. from run- 
ning. 

91. What length of time bars re- 

covery &c. in personal actions ? 
4. Debt and covenant on specialty, 
15 years; trespass, (except as be- 
low) detinue, trover, replevin, case 
(comprehending assumpsit) except 
book accounts, and debt for rent, 
6 years ; actions upon book accounts, 
and forcible entry and detainer, 4 
years; trespass for assault and bat- 
tery, slander, libel, and false impri- 
sonment, 1 year. 
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You will observe, there are some 
cases not provided for, as debt on 
simple contract, &c. where probably 
we have no limitation. 

92. What savings ? 

4. The savings are the same as in 
the case of lands. See No. 87. 

935. Are there any in favour of ci- 
tizens of other states, or foreign- 
ers ? 

A. None, except, as in No. 87, which 
answer applies, to all kinds of ac- 
tions. 


No. x. TAXES. 


94. May lands besold for the pay- 
ment of taxes: has an absentee any 
privilege ? 

4. They may. 

There is no provision for absentees 
in our present stat, which was pass- 
ed Feby. 1820. 

95. Before a sale, is notice to be 
given &c ? 

A. Yes; all this is to be done. 

96. What officer is to give this no- 

tice ? 
A. The county auditor; except, as 
to Jands within the Virginia military 
district (between the little Miami 
and the Sciota,) belonging to non- 
residents, when it is to be given by 
the auditor of the state, at Colum- 
bus. 

97. In what manner &c. 

A. See answ. No. 95. 

98. If a sale takes place, is the 
deed absolute ? 
A. It is absolute. 

99. If not, what time is allowed te 
redeem, and on what terms : at what 
place or oflice, are the sales entered ? 
A. The sales are entered, in the 
office of the county auditor at the 
seat of justice of each county, except, 
lands of non-residents in the Vir- 
ginia military district, which are en- 
tered with the auditor of the state. 
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100. Do lands on which taxes are 


not paid, in any case vest in the state: 
and then how and in what time to be 
redeemed ? 
4A. They do not; but the state has a 
perpetual lien on them, till taxes 
paid. 

101. What officer in any county, 
ought a non-resident desirous of keep- 
ing his taxes paid, correspond with 
for that purpose: or what is most 
prudent for him to do ? 

4. With the county auditor at the 
seat of justice of the county, con- 
taining the lands; or with the audi- 
tor of state at Columbus. 

‘Taxes of non-residents, except in 
the Virginia military district, may 
be paid to the county auditor from 
the 1st. Sept. to the 31st. Decr. of 
each year; and im all cases of non- 
residents, to the treasurer ef state at 
Columbus, on certificate from the 
auditor, from the 15th Sept. to the 
Sist. Decr. of each year. 

If the owner has no agent, he can 
have the lands entered for taxation, 
by application te the county auditors 
previous to the ist. Sept. of each 
year, giving the description, quan- 
tity, and quality of the land, whe- 
ther, 1st. 2d. or 3d. rate. 


MISCELLANEOUS. 
BAIL, &C. 


No. x1. 


102. May debtors pendente lite, be 
restrained from alienating &c. Is 
the debtor liable to be holden to 
bail, &e? 

A. No; except, in cases of absentees. 

The defendant may be held to bail 
of course, on bonds, sealed bills, bills 
of exchange, and notes for a sum 
certain; and in all cases of contract, 
or trespass on real or personal pro- 
perty, when plaintiff files an affidavit 
of the amount due or damages sus- 
tained. 


STATE LAW AND REGULATIONS. 





401 


In other cases, only by special or- 
der of court. Our bail, is in nature 
of bail at common law. (1) 


LETTERS OF ATTORNEY. 


103. Is there any provision for the 
proof &c. of letters of Attorney, made 
in other states or foreign parts, for 
the conveyance of lands &c. in your 
state ? 

A. There is, for the conveyance of 
lands, they are to be recorded as 
deeds. 
See ante, No. Il. (conveyances) an- 
swers, No. 9, &c. 

- There is none, in respect to chat- 
tels. 


ALIENS. 


104. Do aliens stand on the foot- 
ing of the common law, in respect of 
taking by descent, or purchase: may 
they in any case hold real estate, 
as in mortgage ? 

4. They do not. 

Aliens, can hold by descent or 
purchase, in the same manner and 
with the same privileges, as citizens. 


ADMINISTRATION. GUARDIANSHIP. 


105. Is the right of administration 
regulated as in England by the 31 
Edw. iii. c. 11. and 21 H. viii. c. 5. 
or by local acts ? 

A. By local acts, similar to those 


(1) Bail in my question,—refers to the 
rule at common law; by this both I and my 
correspondents must be understood to refer 
to the long established statute and positive 
provisions on this subject: at common law, 
only felons and criminals could be imprison- 
ed, or held to bail; no creditor could bereave 
a man of liberty, and the state of a citizen 
for debt; it is the reproach of legislation and 
of legislators, that this shameful and impo- 
litic power, is lodged in the hands of credi- 
tors. Ed, 
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named in the question. If the widow 
and nearest of kin decline, the court 
may appoint the next of kin; if all 
the kin decline, then creditors or 
others, may be appointed. 

106. May guardians be appoint- 

ed by will: does the common law 
regulate &c ? 
A. We have no statutory provision 
for appointing guardians by will, 
though probably such would be re- 
cognized, or at least appointed by 
the court. 

The stat. directs generally, their 
appointment by the court of common 
pleas, and regulates their conduct. 


PAYMENT OF DEBTS BY EXECU- 
TORS AND ADMINISTRATORS. 


107. Is the law of England, in re- 
gard to the order of paying debts by 
ex’rs and adm’rs, in force &c ? 

A. It is not. 

The funeral charges, expenses of 
the last sickness, and costs of ad- 
ministration are first paid, and all 
other debts pari passu. 

108. May ex’rs and adm’rs give a 
preference by confessing judgments; 
Are lands sold on judgment against 
ex’rs or adm’rs ? 

4. They cannot give a preference. 

Lands of the deceased, are never 
sold on such judgments. 


JOINT-TENANCY. 


109. Is Joint-tenancy in land, as 
at common law, &c ? 
4. Our stat. is silent on this subject, 
and we have no judicial decisions; 
but they are not generally consider- 
ed to be in force. 


SEALS. 


110. Is the common law, in regard 
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to the effect of instruments sealed, 
and not under seal, in force ? 

A. It is without change, except, as to 
the form of the seal : 

The negotiability of bonds, and 
the seal giving no preference in the 
administration of assets, and per. 
haps some other cases,—may be con- 
sidered as exceptions. 

111. Is a scroll &c. equivalent to 
wax &c? 

4. Either of them is, as a private 
seal, in all instruments. 


BASTARDS. 


112. Are bastards subject to com- 
mon law disabilities ? 
A. They are not. 

They can inherit, and transmit in- 
heritance, and have the rights of 
other citizens. (1). 

113. Are antinuptial children, le- 
gitimated by marriage of the pa 
rents ? 

A. They are. 


ALLUVION. 


114. Does the common law in re- 
spect of alluvion prevail ? 
A. We have no stat. on the subject, 
nor decision ; probably it does. 


FISHERIES. 


115. Is the owner of lands bor- 
dering on a river where the tide 
flows and reflows, &c. entitled to se 
veral fishery in front of his land ? 
A. We have no provisions, or deci- 
sions. 


(1) My correspondent states this so.—Yet 
possibly—it is to be understood sub modo, as 
inheriting from the mother, and transmit 
ting estates by descent to collateral relations 
—by the same mother, &c.--provisions in 
several states, have been made to this Xr 
tent. Ed, 
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116. Is this so by statute, or u- 
2 


sage * 
A. See the preceding answer. 
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FRAUDULENT CONVEYANCES. 


117. Are the 13. and 27. E. against 
fraudulent conveyances in force in 
your state: or similar acts ? 

A. Similar acts, are in force. 


STATUTE OF FRAUDS. 


118. Is the 29. Car. ii. c. 3. (called 

the stat. of frauds, ) or similar provi- 
sions, adopted in your state ? 
A. We have the provisions, of the 
$d. 4th. 6th. 19th. and 20th. sections 
of that act, or those in substance si- 
nilar. 


USES. 


119. Is 27. H. viii. called the Stat. 
of uses, (or similar provisions) in 
force ? 

4. We have no similar provisions, 
by statute. 

120. Is the English law of uses 
and trusts, in force 2 
A. In general it is, except so far, as 
drawn entirely from the before men- 
tioned statute of 27 H. viii. 


BARON AND FEME. 


121. Is the common law of baron 
and feme adopted: does the wife’s 
chattels vest in the baron ? 

4. The common law prevails, in re- 
ference to both branches of the ques- 
tion. 

USURY. INTEREST. 

122. What is the rate of interest ? 
4. Six per cent. per annum. 


123. What provisions against usu- 
ry? 
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A. That if any person shall demand 
or receive, more than six per cent. 
per annum on any demand whatever, 
he shall forfeit the whole amount of 
the debt, one half to the county trea- 
sury, and the other half to the in- 
former. 

I know of no proceedings or im- 
portant decisions, under this singu- 
lar statute. 


BOOK ACCOUNTS. 


124. Are book accounts evidence 

in your state: for what things fur- 
nished &c ? 
4. On all book accounts of not more 
than 18 months standing, the party 
himself may be examined under oath 
respecting them, of which testimony 
the jury are to judge. 

Under this stat. the courts hold, 
the 18 months is to be calculated 
from the date of the last charge, and 
that all kinds of books of account 
are admissible, with the parties oath. 

125. Is interest recoverable on 

book debt ? 
A. It is recoverable by stat. after an 
unreasonable delay of payment, on 
which the jury determine ; common- 
ly, six months. 


BILLS OF EXCHANGE AND PROMISSO- 
RY NOTES. 


126. Are foreign and inland bills 
of exchange and promissory notes 
negotiable ; and generally governed 
by the law of England ? 

A. They are, and generally govern- 
ed by the English law merchant. 

127. Must demand be made by the 
holder, and notice of non-acceptance 
or non-payment be given to the draw- 
er or endorser, by the rules adopted 
in the English law, to entitle him to 
recover ? , 

A. In practice, we have as yet fol- 
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lowed the English law in these re- 
spects. 

Buta late statute ( Feby. 25, 1820,) 
enacts, that the holder may recover 
against the indorser, having first 
used due diligence to obtain the money 
of the drawer or maker, and that a 
demand of payment on the drawer 
or maker, within a reasonable time 
after due, shall be adjudged due dili- 
gence. 

Under this stat. we have yet, no 
decisions. 

128. Is a protest for non-accep- 
tance or non-payment necessary, on 
inland bills and promissory notes ? 
A. it is not, except, to recover da- 
mages on bills drawn on persons, 
without the state. 


129. Isthere any peculiar practice 
in your state, on this subject ? 

A. None, except, the stat. named, in 
answer, No. 127. 

130. What damages are recovera- 

ble, upon the protest of foreign bills 
of exchange ? 
A. Un all bills, drawn on persons 
living within the United States and 
without this state, the drawer and 
indorsers are liable to ten per cent. 
damages on protest for non accept- 
ance, or non payment; if dr-wn on 
persons without the United States, 
15 per cent; with interest and 
charges. 


DIVORCE. 


131. Are Divorces, a _ vinculis 
granted in your state &c ? 
A. They are; where the party had a 
former wife or husband living, at the 
time of the marriage ; for wilful ab- 
sence five years; for adultery; and 
for extreme cruelty; by the supreme 
court only, and without any restric- 
tion as to the place where, the cause 
of divorce arose or the parties reside. 





ATTACHMENTS. 


132. Do foreign and domestick at. 
tachments issue in your state, a- 
gainst absent, or foreign debtors ? 
A. They do. 

All creditors who present their 
claims, share equally in the property 
attached. 


LANDLORDS AND TENANTS. 


133. Is the law of landlord and 
tenant, in regard to distress for 
rent, similar to the English law ? 
4. It is not. 


We have no distress for rent, and 
no provision on the subject, except 
one to secure the landlord’s share of 
the crop, from execution against the 
tenant. 


SET-OFF. 


134. Is the law of set-off, similar 
to the English law, and that of other 
states ? 

. Nearly so, but more extensive. 

Our statute, allows any “ debt, 
contract, or demand,” to be set off. 


CHOSES IN ACTION. 


135. Are choses in action assign- 
able: may the assignee sue in his 
own name: is there any liability of 
the assignor over, unless stipulated ? 
4. They are not, except bonds. 

' By the stat. named in answer No. 
127, bonds are made assignable, as 
bills of exchange ; the assignee may 
sue in his own name, and the assignor 
is liable, as an indorser. 


136. Is the common law in respec! 
of choses in action, adopted ? 
A. In other respects it is, generally. 
See No. 110. 
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LIFE ESTATES &c. 


137. Are tenants for life, years, &c. 
entitled to the same rights, and sub- 
ject to the same liabilities, as by 
the common and statute law of En- 
gland ? . 

4. It is generally so considered. 

We have no particular stat. pro- 
visions or decisions, on the subject. 


DECREES IN CHANCERY. 


188. How are decrees in equity 
executed &c ? 


A. By sequestration; by the usual 
executions against chattels, lands, 
or the person; by writ of habere fa- 
cias possessionem ; by decree of con- 
veyance, which after a time to be 
stated in the decree operates as a 
conveyance; or by attachment ; and 
the process is executed by the sheriff 
of the county. 
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INSOLVENT ESTATES. 


139. In case the estate is insolvent, 
are creditors paid pro rata, &c ? 
A. They are paid pro rata, (except 
as in answer No. 107,) and distribu- 
tion is made, by order of court. 


PUBLICK OR PROPRIETARY LANDS. 


140. Are there any lands which 
belong to the State: how obtained 
by one desirous of purchasing: Is 
there any proprietary land, and how 
obtained ? 

A. There are no lands of either de- 
scription. 


ENGLISH LAW BOOKS. 


141. Are English law books, al- 
lowed to be read in your State 
courts: if so, under what limitation? 
A. They are, and we have no restric- 
tions on the subject. 


CORRECTION. AND NOTE. 


Page 400. For “ Sciota” read “ Scioto.” 
Rules of Court. No regular system is yet established in the Supreme 


court of Ohio. 
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Since the receipt of the manuscript 
from my correspondent in Ohio and 
after it was printed, I received a line 
from him stating that in consequence 
of some alterations in the laws his 
previous answers would require to be 
corrected as follows. 


No. II. JupGMEnT, (EXECUTION) 
&c. page 395. 


Quest. 35. Expunge the answer to 
that question as it now stands and 
insert the following ; “ our statutes 
on the subject of this article (judg- 
ments and execution) have been fre- 
quently varied; the following sum- 
mary taken from our statute of 
Feby. 1st. 1822, furnishes the answer 
to this question. 

1. Judgments in respect of lands, 
have a preference according to pri- 
ority of date, those recovered at the 
same term being considered of the 
same date and subject no doubt to 
preference, as cases of personal pro- 
perty. (See answ. to No. 37.) 

2. If execution is not taken out and 
levied within one year from judg- 
ment, the lien ceases as against other 
judgments, except, in cases of ap- 
peal, error, injunction or disability 
of the officer. 

3. If the real éstate levied on is suf- 
ficient at two thirds its appraised 
value, to satisfy the judgment, the 
lien on the residue of the debtor’s 
property also ceases as against other 
judgments. 

4. When there are several execu- 
tions in the officers hands at the same 
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time they are to be levied separately 
on separate tracts of property, giving 
the oldest judgment a choice, and if 
they are of equal date, the property 
to be equally distributed by estima. 
tion of the appraisers. 

5. Former levies may be set aside 
within six months and levied under 
this act, if not, the debtor’s other pro. 
perty is exonerated from the lien as 
against other judgments.” 

Quest. 37. The former answer t 
question Vo. 35— is to be substituted 
as the proper answer to Quest. 37, 
being erroneously placed under i. 
35. 

Quest. 46. The answer to this 
question as it now stands, is to be 
taken subject to the following altera- 
tion by the late act viz, * that the 
stay on the bond and appraisment is 
extended to nine months when the 
property is to be sold peremptorily; 
and appraisment of chattels is abo 
lished as to all causes of action aris- 
ing after the 4th of July 1822. 

Some persons had construed the 
former law, as allowing successive 
appraisments at the end of each six 
months.” 


DIVORCE. page 404. 


Quest. 131. To the causes of di- 
vorce stated in answer to this ques- 
tion, our late act of Jany. 11, 182? 
has added the following, “ wilful ab- 
sence for 3 years; impotence; ant 
imprisonment in the penitentiary, i! 
application be made during the in- 
prisonment.”’ 
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No. 1. STATE OFFICERS. 


1. Who is Governor of your state 

&ec. ? . 
A. Shadrach Bond, Kaskaskia ; title 
“his excellency;”’ term of office, 4 
years; elected by the people ; sal- 
ary $1000. 

2. ——— Secretary of state &c. ? 
A. Elias Kent Kane, resid. Kaskas- 
kia; app. by the governor by and 
with the advice and consent of the 
senate; no definite term of office, 
each governor nominating to the se- 
nate the person he sees proper for 
that office. 

3. * Chief justice of the su- 

preme court of law, &c. ? 
A. Joseph Philips; resid. Kaskas- 
kia ; appointed, until after the 1st day 
of January 1824; (1) app. by the 
general assembly. Salary $1000. 

4. —— Clerk of the superiour or 

supreme court, &c. ? 
A. James M. Duncan; resid. Van- 
dalia ; no term of office prescribed, 
and subject to removal for any cor- 
ruption in office. 

5. Attorney General: &c. ? 
4. Samuel D. Lockwood; resid. Van- 
dalia; term of office during good beha- 
viour ; app. by the general assembly. 








(1) The part in italick, issoin the manu- 
script; I presume his term of office then 
ceases, and some stated period is after that 
assigned by the constitution. Ed. 





6. When, and where, is the amu. 
al meeting of the legislature ? 
4A. Vandalia, Fayette co. 

The legislature first assembled 
there, on the 1st monday in Decen- 
ber, 1820. (2) 


UNITED STATES OFFICERS. 


7. Who is District judge, &c.? 
A. Nathaniel Pope; resid. Kaskas- 
kia; one district only. 

8. Clerk ofthe District court 
&c. ? 

A> William H. Brown; resid. Vai 
dalia. 

9. —— District Attorney, &c.? 
A. Jepthah Hardin ; resid. Shawnee- 
town. 

10. Marshal, &c. ? 

A. Henry Connar; resid. Kaskaskia. 

11. What Justice of the S. court 
of the U.S. holds the circuit in your 
state, &c. 2 
A. Illinois—is not as yet compre- 
hended in any circuit; having on- 
ly a district court. 

12. At what times and places, are 
District courts of the U. S. held, &c.’ 
A. On the first monday of May ant 
December annually, at Vandalia. 

13. Circuit courts &c. ? 

A. See answ. to No. 11. 











(2) I presume this to be the day annually. 


Ed. 
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LAWS——LAW BOOKS. 


14. What number of volumes, does 
the compiled body of your Statute 
law consist of, &c. ? 

A. The laws of Illinois are compiled 
in 2 vols. from 1819 to 1821. 

15. Can the publick laws in pam- 

phlets, be procured, &c. 
4. It is made the duty of the se- 
cretary of state to distribute the 
laws, to all civil and military offi- 
cers ineach and every county in the 
state, at the expense of the state. 

16. Isthere any Digest of the state 
laws &c ? 

17. Are there any Reports of cases 
in your state courts, &c. ? 

18. Is there any Digest of cases in 
your state courts, &c. ? 

19. Are there any Treatises on 
the law, in your state &c. ? 

20. Foreign law books repub- 
lished in your state, &c. ? 

91. Reports of Cases in the 
district or circuit courts of the U.S. 
in your state, &c. ? 

22. Is there any Digest of cases 
in those courts, &c. ? 

23. Have any books been compo- 
sed, in your State, &c. 2 
4. The answer to these several ques- 
tions is in the negative. 








ATTORNIES—COUNSELLORS. 


24. Is there any distinction in the 
profession of Attorney and Counsel- 
lor, &c. 2 
1. None. 

25. By whom are attornies or 

counsellors admitted, &c. ? 
4. By any two of the justices of the 
Supreme court on examination. 

No definite term of study is requi- 


red; the licence is general, for all. 
Courts. 


The clerk of the supreme court | work and labour done; or for any 
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keeps a register, of the names of at- 
tornies and counsellors. 

26. On what conditions, &c. from 
other states, &c. ? 
4. Any person producing a licence 
or other satisfactory voucher—pro- 
ving, that he has been regularly ad- 
mitted an attorney at law in any 
court of record within the United 
tes, and being a person of good 
moral character, may be admitted to 
an examination for the degree of at- 
torney and counsellor at law, within 
this state. 






COURTS. 


27. What are the names of the se- 

veral courts in your state, &c. ? 
A. * Justices court ;’’ ** County com- 
missioners court;’’ **Court of pro- 
bates ;”’ **Circuit court ;”’ “Supreme 
court.” 

28. Their style, &c.? 

A. * Justices of the peace or magis- 
trates ;”’ ** county commissioners ;” 
‘judge of probates ;”’ “justices of 
the supreme court,” (they holding 
circuit courts. ) 

29. The extent of their several ter- 

ritorial jurisdictions, &c. ? 
A. Justices of the peace, county 
commissioners, and judges of pro- 
bates, have no jurisdiction beyond 
the limits of their respective coun- 
ties. 

Each justice of the supreme court 
holds a circuit court, composed of a 
certain number of counties: the cir- 
cuits are4 in number, are styled Ist, 
2d, 3d, and 4th circuit. 

I. * Justices of the Peace.” 

A single justice has jurisdiction 
over all sums of $100, where the 
amount or balance is due on any 
contract, specialty, note or agree- 
ment ; or for goods, wares and mer- 
| chandize sold and delivered; or for 








a 








specifick article or articles, whether 
due by obligation, note, or assumsit; 
or on account of any sum or sums of 
money not exceeding $100. 

An appeal lies from the justices 
court to the circuit court of the coun- 
ty, where the judgment is for 4 dol- 
lars or more. 

Il. The ‘ County Commissioners 
Court.” 3 

This is a court of record, com- 
posed of 3 judges called ** County 
Commissioners ;”” they are elected 
by the people, and hold their offices 
for the term of 2 years: 

It holds 4 sessions in each year, at 
the court house of the county. 

The jurisdiction of this court ex- 
tends, to all matters and things con- 
cerning the county revenue, and re- 
gulating and imposing the county 
tax; it grants licences for ferries 
and taverns, and other licences and 
has power in other things that may 
bring in a county revenue ; it has ju- 
visdiction in all cases of roads, ca- 
nals, toll bridges, and many other 
cases appertaining to county govern- 
ment and police ; and possesses pow- 
er to issue all kinds of writs and 
processes, necessary to the execu- 
tion of the jurisdiction vested in the 
court by law. 

An appeal lies from this court to 
the circuit court of the county, by 
any person who may think himself 
aggrieved by any determination, in 
regard to roads. 

Til. The “ Court of Probaies.”’ 

These courts, as established by a 
late law (Feb. 10, 1821,) have ju- 
risdiction within their respective 
counties, of all matters and things 
relative to the proof of last wills and 
testaments ; the granting of letters 
testamentary and of administration ; 
the settlement of all estates of which 
any person may die seized or pos- 
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spssed, and of. all matters relative to | 


estates, undetermined in the severai 
county commissioner’s courts; the 
distribution of estates; and also, the 
settlement of all estates which were 
not settled, under the authority of 
the late territorial government of 
Mlinois, and are unsettled; except, 
such estates as any of the circuit 
courts had before this act took effect, 
have been called upon by bill to 
settle. 

The respective judges of probate 
are also vested, with all powers and 
capacities relative to wills, adminis. 
trations and estates, with which the 
county commissioners were vested 
at the passing of the act. 

In all cases, an appeal or writ of 
error so as to remove both law and 
fact, lies to the circuit court of the 
county ; to be prosecuted in like 
manner as appeals and writs of error 
to the supreme court are prosecuted, 
from the decisions of the circuit court. 

The judges of probate in their re- 
spective counties, have the sole power 
in the first instance, to hear and de- 
termine all applications for discharge 
from imprisonment for debt. (1) 

IV. The “ Circuit Court.” 

The circuit court is held by one of 
the justices of the supreme court in 
every county within his circuit,— 
twice (2) in each year. 

These courts, in civil cases, have 
jurisdiction over all causes matters 
and things at common law or in 
equity, arising in each of the coun- 
ties in their respective circuits, 
where the debt or demand exceeds 
$20. 

The courts in term time, or the 
justices in vacation, may award in- 
junctions, writs of ne exeat, habeas 


(1) The court of probates in each county, 
is held by a single judge. Ed. 

(2) I understand my correspondent, that 
the circuit court is held twice yearly in every 
county, £¢. 
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corpus, and all other writs and pro- 
cess, necessary to the execution of 
their powers. 

In criminal causes, the circuit 
courts respectively, have power and 
authority, to hear and determine all 
causes of treason, felony, and other 
crimes and misdemeanors that may 
be committed in any county or place 
within their respective circuits. 

Writs of error and appeals lie 
from final judgments or decrees of 
the circuit courts to the supreme 
court in all cases, where the amount 
exclusive of costs is $20 or more, or 
relates to a franchise or freehold. 

V. The “ Supreme Court.” 

This court is composed of a chief 
justice and 3 associate justices ; sep- 
arately holding (as has been shown) 
circuit courts, but collectively form 
the *“‘supreme court,” which is the 
court of errors and appeals in the 
last resort. 

It is a court of appeals only, except, 
in cases of mandamus relating to the 
revenue,and in such cases of impeach- 
ment as may be tried before them, as 
against clerks of the circuit courts. 

This court at present holds one 
session annually at Vandalia (the 
seat of government) on the 2d mon- 
day in December, and sits until all 
the business is disposed of. 

30. Which have original jurisdic- 
tion, &c. ? 

31. —— partly original,and part- 
ly appellant &c. ? 

32. appellant jurisdiction on- 
ly, &c. 2 
4. Seeanswer No. 29. 

33. Which are courts of equity, 
and which of law, &c. ? 

4. The circuit courts exercise both 
legal and equitable powers, and the 
proceedings are by bill and subpe- 
na &c. as in the English chancery ; 
on appeals from the chancery side, 











the supreme court proceeds accord- | 4. ‘There is none. 
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ing to its powers as an appellate 
court of equity. 

34. What methods are used to 
carry up judgments &c. ? 

4. Causes are carried up from inferi- 
our courts by appeal, and writ of 
error. 

The courts from and to which ap- 
peals and writs of error lie, are in- 
dicated in the preceding answers. 

On appeals to the circuit court 
from the judgment of justices of the 
peace, the appellant, receives from 
the justice a copy of the judgment, 
and produces it to the clerk of the 
circuit court, at whose office he en- 
ters into bond with security ap- 
proved by the justice giving the 
judgment, conditioned for the pay- 
ment of debt and costs, if judgment 
is aflirmed : 

On execution of the bond, the clerk 
certifies the fact to the justice and 
constable enjoining further proceed- 
ings, and issues a summons to the 
appellee to appear at the court to 
which the appeal is returnable. 

The cause is heard ina summary 
way by the court, on all the testimo- 
ny that was or should have been ad- 
mitted before the justice. 

Appeals from the circuit to the su- 
preme court, must be prayed, when 
the judgment or sentence is given, 
and a bond be entered into approved 
by the court, to prosecute the appeal. 

The applicant is bound to lodge 
an authentick copy of the record in 
the clerk’s office of the sup. court be- 
fore the end of the succeeding term 
of that court. 


MISCELLANEOUS. 


35. Who is State Printer, &c. ? 
A. James Hall and Henry Eddy ; re- 
sidence, Shawneetown. 

36. Who is the principal Bookseller 
at the-seat of Government ? 









No. 11. CONVEYANCE BY DEED, &c. 


1. What is the kind of Deed most 
in use in your state &c. is it that of 
bargain and sale ? 

A. It is that of * Bargain and Sale.” 

2. Does the legal possession pass 
without livery, &c. ? 

4. The possession follows the deed ; 
livery of seizen is unnecessary. 

3. In the creation of estates in fee, 
or fee tail, are technical words ne- 
cessary, &c. ? 

A. They are; it stands upon the 
common law. 

4. Is the construction of common 
assurances, governed by the rules of 
common law ; or by the intent, &c. ? 
A. Generally, by rules of the com- 
mon law. 

5. Are attesting witnesses &c. re- 

quired to conveyances ? 
4. More than one attesting witness 
is required to conveyances by deed 
of real estate in fee,—though the 
precise number is not specified in 
our statute. 

6. Must the deed be sealed ? 

7. Isa scroll sufficient ? 

A. By statute, any instrument to 
which the person making the same 
shall affix a scroll by way of seal, is 
to be of the same force and obliga- 
tion, as if it was actually sealed. 

8. Are the common law requisites 
for the perfection of Deeds &c. alter- 
ed in any particulars, in your state ? 
4. They are not: but see No. 5. 

9. Is it necessary to the validity 

of a Deed as between the parties &c. 
that it should be acknowledged by 
the grantor, or proved by the witnes- 
ses, and be recorded ? 
A. We have no statute requiring ac- 
knowledgment, or proof or record- 
ing, as requisite to title, between the 
parties. 

10. As against bona fide subsequent 
purchasers and mortgagees ; must the 
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prior deed or mortgage to affect 
them, be recorded: within what pe- 
riod: in what office: will notice of 
the prior title, though unrecorded, 
bar the second incumbrancer ? 

4. All deeds and conveyances whie- 
ther executed within or without the 
state by our statute, must be record- 
ed in the recorder’s office of the 
county where the lands, &c. are, 
within 12 months after their execu- 
tion, if not so proved and recorded 
“‘ shall be adjudged fraudulent and 
void against any subsequent pur- 
chaser or mortgagee for valuable 
consideration, wnless such deed or 
conveyance be recorded before the 
proving and recording of the deed of 
conveyance under which such subse- 
quent purchaser or mortgagee shall 
claim.” 

I presume notice of the prior title 
if the deed is unrecorded, will bar 
the second incumbrancer. 

Recording has this effect, to dis- 
pense with the necessity of a formal 
notice. 

11. May a feme covert convey 
estate held in her own right, and her 
dower in the husband’s estate, &c. ? 

12. Is this done by joining with 
him in the conveyance, &c. ? 

A. A feme covert by joining with her 
husband in the conveyance to the 
grantee, may convey lands or free- 
hold estate held in her own right, 
and her dower in her husband’s es- 
tate so as to bar her, and her heirs. 

13. Is a private examination of the 

feme necessary, &c. ? 
A. It is. 

14. What officers may take this 

examination, &c. ? 
A. Any justice of the sup. court ;— 
county commissioners, of the county 
where the deed was executed; and 
any justice of the peace of such 
county... 

15. What isthe form of a certifi- 
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cate by the officer, where a feme cov- 
ert acknowledges the execution,&c? 


A. State of 1LL1NOISs. ; 
—— County. ‘ ~ 


On this ———day of ——18——. Per- 
sonally appeared before me, J. P. one 
of the justices of the peace in and for 
said cownty, (or one of the justices of 
the supreme court of said state, or one 
of the commissioners of said county, ) 
the within named A. B. (grantor, ) 
who acknowledged this indenture of 
bargain and sale (as the case may be) 
from him to C. D. (grantee) to be his 
act and deed for the purposes therein 
mentioned ;—and E. wife of the said 
4. B.—also came before me, and being 
by me examined separate and apart 


from her said husband, and this deed’ 


being fully read to her and explained, 
she freely declared that she relinquish- 
ed all right and dower (1) to the pre- 
misses mentioned therein to the within 
named C. D. without the coercion or 
compulsion of her said husband, and 
desired that the same may be so re- 
corded. Given under my hand and 
seal theday and year aforesaid. 

J.P. [seau.]” 

16. To bar the feme of dower in 
the husband’s estate; is her joining 
in the deed, and making such ac- 
knowledgment, necessary in all ca- 
ses, &c. ? 

4. Our statute, makes no exceptions. 

17. Generally, is there any thing 
peculiar in respect to dower in your 
state ? 

4. Nothing, 

18. What Officers in your State 
are authorized, to take acknowledg- 
ments and proofs of deeds and mort- 
gages ? 

4. Thesame as those that take the 


private examination. See answ. No. 
14, 


(1) Where the estate conveyed is the wife’s 


the words “and dower,” might perhaps be 
omitted, Ed. 
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19, What is the form of a certifi- 
cate by such officer, when the gran- 
tor acknowledges the execution ? 


A. ** State of ILLINOIS. 
——_—— County. - 


This day A. B. the grantor within 
named personally came before me the 
undersigned one of the justices of the 
peace inand for the county aforesaid 
anil acknowledged this indenture of 
bargain and sale (as the case may be) 
from him to C. D. the grantee within 
named, to be his act and deed for the 
purposes therein mentioned. Given 
under my hand and seal this——day 
of——in the year of our Lord ; 

J.P. |sEat.)”? 

20. What is the form when the ex- 
ecution is proved before him, by the 
deposition of the subscribing wit- 
nesses ? 

A. * State oh sete » 
County : 
Be it remembered that on this—— 

















day of ——personally “came before me 
J. P. a justice of the peace in and for 
said county (John Doe) one of the 
subscribing witnesses to a deed of con- 
veyance (as the case may be) from 
A. B. to C. D. and deposed on the holy 
evangelists of almighty Ged, that he 
saw the said A. B. execute the said 
deed by signing his name therelo and 
sealing and delivering the same to the 
said C. D. as his act and deed for the 
purposes therein mentioned. Given 
under my hand and seal this——day 


of: 18 
J.P. [seate]” 

21. Must the grantor or witness 
subscribe the acknowledgment, or 
deposition ? 
4A. Not of necessity. 

92. Is the certificate to be under 
the seal, as well as the hand of the 
oflicer ? 








A. Yes. 
23. If aquaker is witness, what is 





the formof affirmation by your law ° 









416 


A. Insert “solemnly affirmed” in 
the place of deposed on the holy 
evangelists of almighty God.” 

24. If a grantor, mortgagor, or 
witness, is in another state or territo- 
ry, what officers in such other state 
&c. may take the acknowledgment of 
the grantor, or deposition of the wit- 
ness, to the execution 2 
A. It must be acknowledged by the 
grantor and proved by one of the 
subscribing witnesses, before some 
judge of a superior court of the state, 
mayor, or other chief magistrate of 
the city, or before the clerk of the 
county or other court of the county 
where such deeds or conveyances 
shall be made and executed, and cer- 
tified under the common or public 
seal of such city or county. 

25. Where the officer is of another 
state &c. what proof or instrument 
must be made or annexed to his certi- 
ficate, showing he is such officer &c ? 
A. See answer, No. 24. After it is 
certified under the common or public 
seal, it will be received as evidence 
in courts of record. 

26. If grantors or witnesses are 
dead, removed from the state, or can- 
not be found ; is there any provision 
in those cases for secondary proofs, 
&c. ? 

4. When the grantors and witnesses 
of any deed or conveyance are de- 
ceased or cannot be had, it is lawful 
for the justices of the sup. court, 
or county commissioners, or any 
justice of the peace, to take the exa- 
mination of any witness or witnesses 
on oath or affirmation to prove the 
hand writing of such deceased wit- 
ness or witnesses,x—and where such 
proof cannot be had then it is lawful 
to prove the hand writing of the 
grantor or grantors, which shall be 
certified by the judge or justice be- 
fore whom the proof is made. 

27. Ifthe grantor and witnesses 
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are in a foreign country, and living 
or dead, is there any provision for 
taking an acknowledgment or proof 
in such country ? 

A. There is none by statute. 

28, Are deeds and mortgages 
recorded, evidence; by whom are 
copies exemplified ? 

A. They are evidence; copies are 
certified by the recorder under the 
seal of his office. 

29. In what order, do mortgages 

take preference of each other ? 
A. By priority of execution, provi- 
ded the requisites of the law are com- 
plied with as they relate to the re. 
cording. See answ. No. 10. 

30. Is anytime allowed after exe- 

cution, within which the mortgage 
being recorded, a subsequent mort- 
gage gains no priority by first re- 
gistering ? 
A. Mortgages must be recorded 
within 12 months after their execu- 
tion, otherwise, a subsequent mort- 
gagee having his mortgage recorded 
gains the preference. See answ. No. 
10. (1) 

31. May deeds of mortgage, be ac- 
knowledged and proved in like man- 
ner in and out of the state, recorded 
and have like competency in evi- 
dence, as absolute deeds &c 2 
A. They may. 

32. In regard to the execution o! 
deeds and mortgages in your state, 
is there any other thing to be obser- 
ved, &c. ? 

A. Nothing more occurs to me. 


No. 111. JUDGMENT, (EXECUTION! 
&c. 


33. Do judgments bind real pre- 
perty, and may it be sold on execu- 
tion in your state ? 

A. They do. 


(1) The same rule as to other deeds. See 
No, 10. ante. Ed. 
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34. From what time is a judgment 
(or decree in equity,) a lien on real 
estate, against alienation of the debt- 
ors &c. ? 

4. From the signing. 

35. What is the order of priority 

among judgment creditors, in res- 
t of lands ? 

4. By delivery of execution, to the 

oflicer. 

36. Does a judgment bind, after 
acquired land ? 
4A. No ; but execution can be levied 
on it. 

37. In respect of chattels, has the 
first judgment, or first execution de- 
livered, the preference ? 

4. The first execution. 

$8. In respect of chattels, may the 
debtor alienate, before execution de- 
livered ? 

A. Yes, if it does not cause a deficit 
to satisfy the execution. 

$9. Is a prior judgment in an In- 

feriour court, a lien on lands without 
its jurisdiction, &c. ? 
A. The judgment in such cases 
would be no lien against either the 
debtor or judgment creditor on lands 
without the jurisdiction of the court 
rendering such judgment. 

40. Is there any Court in which 
a Judgment will bind the lands, in 
every county ? 

4. Judgments are in general a lien 
on all lands. (1) 

41. Can execution be taken out at 
ence, in every county, &c. ? 

4. Execution may not issue at once 
into every county ; and the lien may 
be lost by subsequent executions &c. 

42. Can execution issue immedi- 
ately after judgment, against real 
estate of the debtor, and that be sold 
Without any previous appraisment 


(1) I presume my correspondent is to be 
understood as saying ‘on all lands lying 
Within the territorial jurisdiction of the court 
rendering the judgment,” Ed, 


STATE LAW, AND REGULATIONS. ‘ 





417 


&c. and on what conditions as to pay- 
ment ? 7 

4. On judgment obtained in the cir- 
cuit court there is a stay of execu- 
tion (2) for 5 months, and the land 
may then be sold for cash, after a 
previous appraisement. 

43. In such case, is a Deed made 
and delivered to the party, before 
acknowledgment of it by such ofticer 
in court, or confirmation by the 
court, valid: If fraud or irregularity, 
is there any summary redress ? 

A. No; it must be acknowledged 
by the officer in court, and’ entered 
on the records of the court. 


I know of no summary redress. 


44. Before real estate can be sold 

on execution, must it be appraised 
and sale delayed, until it brings the 
appraised value, or some propor- 
tion, &c. ? 
4. Real estate before selling, must 
be appraised by three freeholders ; if 
it does not sell after having been 
twice offered, for its valuation or 
two thirds thereof, upon the third 
or any subsequent offering, the offi- 
cer can sell it to the highest bidder 
for what it will bring in ready mo- 
ney, having given 15 days notice 
at 3 of the most publick places in 
the county. 

45. Is there any writ of levari fa- 
cias, elegit, extent, &c. in your state ? 
A. There is a writ of levari facias in 
use but not one of elegit or extent. 


46. Are there any laws, to delay 
or impair the remedy on execu- 
tion, by suspension, appraisment, 
and a minimum fixed, &c. or con- 
straining the creditor to receive oth- 
er than lawful money &c. ? 


A. We have here “stop laws’’ as 
they are called, tending to impair 


(2) Stay of sale on execution is intends, 


here. E 
64 
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the remedy of the creditor on his ex- 
ecution by suspending executions 
from the 18th Jan. last, to the 20th 
Nov. last past. : 1821.) 

The creditor also, is compelled to 
take the paper of the state bank of 
Illinois, or wait 3 years for specie: 

The effect of the stop law ceased 
on the 20th Nov. last, but as regards 
compelling the creditor to take 
“state paper”’ or wait 3 years, re- 
mains in force until repealed by the 
general assembly. 

47. What security is required, 

that the property shall not be wasted, 
and be forth coming ? 
A. The def’t when pl’ff refuses to 
take “‘state paper” can replevy for 
3 years by giving good security, to 
be adjudged of by the officer. 

48. May the debtor redeem land 
sold on execution, &c. 2 
f. No. 

49. May judgments on warrant 
of attorney, be entered in vacation? 
A. It is notthe practice in this state, 
so to do. 

50. Can judgments be entered on 
warrant of atty. before the debt is 
payable ? 

4. Not practised. 

51. In such case, is the judgment 

an incumbrance, against a subsequent 
judgment for debts due, and follow- 
ed by immediate execution ? 
A. Asitis not practised here, I am 
unable to determine the effect such 
a confession would have—I should 
de inclined to think it would not op- 
erate as an incumbrance. 

52. If after sale and conveyance 
of land on execution, the judgment is 
reversed ; does the estate revert, &c.? 
A. In this state, a judgment is re- 
versed if ever, before execution. 

53. Is the Ca. Sa. allowed in the 
first instance: are bail exonerated 
by surrender of the principal? 





[1821,2.] ILLINOIS. sTare LAW, AND REGULATIONS. 


A. The ca. sa. is not at the election 
of the creditor. 

Bail are exonerated, by surrender 
of the principal. 

54. May the debtor be imprisoned 
for any sum ; are none exempted, Ac.’ 
A. Imprisonment for debt is prohib. 
ited by the constitution, except when 
the debtor refuses to deliver up his 
property, or where there is a strong 
presumption of fraud. 

55. Is the Ca. Sa. regulated by 
the common law, &c. ? 

A. Aca. sa. is regulated by rulesof 
the common law, with the exception 
of actual imprisonment. 

56. Are any kinds of personal es. 
tate exempt from execution ? 

A. One bed, with its necessary fur. 
niture, one milch cow, one spinning 
wheel, and the arms and accoutre. 
ments necessary for military duty. 

No. 1V. INSOLVENT (LAW.) 


57. Is there a standing imsolveni 
law in your state, &c. Are any per: 
sons on account of the nature of the 
debt, &c. excepted out of it ? 

A. There is such a law, and none, 
on account of the cause of action or 
nature of the debt, are excluded. 

58. What time is required toeffec 
a discharge: Is the claim for a dis- 
charge, determined by the court o 
a jury ? 

A. It is immediate, by the court 0 
probate. 

59. Must the debtor be actualls 
in the gaol, or may he apply for the 
benefit of the law, at any time &c. ? 
A. When the debtor is in custody by 
virtue of mesne or final process, hie 
can apply to the court of probate for 
his discharge, and the officer is obli- 
ged toaccompany him, for that pur- 
pose. 
60. Is there any thing peculiar 1# 
your insolvent law ? 
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4. Nothing peculiar; it is humane 
in its provisions, 


No. Vv. WILLS, &c. 


61. Are lands and freehold inter- 
ests devisable at the pleasure of the 
testator, and to the entire disinheri- 
son of his children or issue &c. 2 
A. They are. 

62. What formalities of execution, 
are essential to a will of lands &c ? 
4. All wills and codicils in writing, 
by which any lands, tenements and 
hereditaments, goods and chattels are 
devised, must be signed by the testator 
and witnessed in the presence of the 
testator by two or more credible wit- 
nesses, two of whom must declare 
on oath or affirmation before the 
judge of probate for the county, that 
they were present, and saw the tes- 
tator sign the will or codicil in pre- 
sence of the other witness or witness- 
es ifany, and that they believed the 
testator to be of sound mind, mem- 
ory, and judgment at the time of 
signing it: ‘This is deemed legal 
proof of the execution of the will or 
codicil. | 

No seal is necessary. If there be 
no proof of fraud or compulsion ex- 
hibited to the judge of probate, sufti- 
cientto invalidate or destroy the will 
or codicil, it can be recorded by him 
ina book kept for that purpose. 

63. What formalities are required, 

in the revocation of wills of land ? 
4. Our statute declares, that no 
words spoken shall revoke or annul 
any will or codicil in writing, exe- 
cuted in due form of law. 

64. Are the provisions of the 29 
C. ii. c. 3. adopted in regard to the 
execution of wills of land &c ? 

‘1. See answer to No. 62. 

65. Before what court, or officer, 

are wills of lands and personalty, 
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the probate court, affect the right of 
the heir to question its execution at 
law as to land ? 

A. See answ. No. 62. 

Any persons interested may con- 
test any will beforethe court of pro- 
bate, and all persons interested must 
have notice by summons 20 days be- 
fore the day assigned for trial. 

All matters of fact and law, are 
determined by that court ; and an ap- 
peal lies from it to the circuit court 
of the county, and from that, to the 
supreme court. 

66. Is thecxecution proved by the 
witnesses, or oath of the executors, 
or both, in the first instance ? 

A. See answer No. 62. 

67. In what office is the will and 
inventory registered: are office co- 
pies evidence ? 

A. In the office of the court of pro- 
bate ; and office copies are evidence. 

68. What formalities are required, 
to wills of chattels ? 

A. See answ. No. 62. 

69. Are any number of subscribing 
witnesses, or the signature or seal of 
the testator, required ; or is a will of 
personals provable by the rules of 
the common law &c ? 

A. See answ. No. 62. 

70. May executors, or adminis- 
trators having letters in another 
state, sue in your state ? 

A. No, they may not. 

71. If not, what is to be done to 
enable them to sue ? 

A. Letters must be taken out here. 
72. Are exemplifications of wills 
and testaments, by the proper offi- 
cer in other states, evidence in your 
courts &c ? 

A. The original, must be produced. 
73. How are foreign wills and 
testaments proved in your state, &c? 
A. All wills and codicils legally ex- 
ecuted and proven out of this state 








‘xhibited for proof; does the proof in | 





within the United States or elsewhere, 






transferred here, and accompanied 
with a certificate from. the proper of- 
ficer, that the will or codicil was 
proved and executed agreeable to the 
laws and usages in that state or 
country in which it was executed, 
proved and duly authenticated, may 
be recorded here, and is as available 
in law as wills made in this state. 


No. VI. DESCENTS. 


74. How do inheritances in fee sim- 
ple descend upon intestacy, among 
lineal heirs ? 

75. How among collaterals ? 

76. How, in respect of the half 
blood : does the common law govern? 
_ 77. Does the common law prevail 

on descents, in any cases, and what ? 
A. [. The estates both of resident 
and non-resident proprietors in this 
state dying intestate, descend to and 
are distributed among the children 
and descendants of a deceased child 
in equal paris; the descendants of 
a deceased child or grand child or 


grand children take the share of their | 
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No. vil. DISTRIBUTION ON INTEs- 
TACY, (OF PERSONALTY.) 


79. Upon intestacy, how is the 
surplusage of personal property dis. 
tributed ? 

A. The surplusage of personal es- 
tate is distributed, in the same man- 
ner as real estate. 

80. How among collaterals ? 

81. Are the 22nd and 23rd Car, 
ii. c. 10, and 29 Car. ti. c. 30, called 
the Statutes of distribution &c. a. 
dopted ? | 
A. See the preceding answers. 


No. VIII. ENTAILS, DOWER, CUR- 
TESY, &c. 


82. May entails be created, a 
under the Stat. de donis—and with 
the same incidents, in respect of be- 
ing barred ; dower; curtesy ; waste 
&c? 

A. Yes. (2) 

83. Are entails abolished; con. 
verted into fees ; or otherwise moii- 
fied &c ? 


deceased parent in equal parts a-| 4... Entails, are not known in this 


mong them. 

Il. Where there is no child, chil- 
dren or their descendants, then in 
equal parts to the next of kin in equal 
degree; and among collaterals, the 
children of a deceased brother or sis- 
ter of the intestate take in equal parts 
among them, their deceased parent’s 
share; and there is in no case a dis- 
tinction, between the kindred of the 
whole and half blood. 

78. Is there any thing peculiar in 

your law of descents ? 
A. There is a saving, to the widow 
of the intestate her third part of the 
real estate for life, and one third of 
the personal estate. (1) 


(1) The “ personal” estate-el presume, 


forever. Ed. 








state. 

84. How barred by the tenant? 
A. See answ. No. 83. 

85. Is the widow entitled to dov- 
er; and the husband to curtesy ; a: 
by the common law ? 

A. The widow, is endowed of the 
third part of the real and personal 
estate. See answ. No. 78. 


No. 1X. LIMITATION OF SUITS. 


86. What length of adverse pos- 
session of lands is a bar kc? 
A. There is no limitation of time— 
against the right owner and his 
heirs. 


(2) So answered; but doubtless—not in 
tended, from what follews, Ed, 
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37. What savings kc ? 

4. As there is no length of time, 
there are no Savings. 

88. Is there a saving in favour of 
foreigners or Citizens of other states? 
A. See answs. Nos. 86, 87. 

89. Are the general principles of 
English law, on the bar of these sta- 
tutes, adopted in your state ? 

4. See, the preceding answers. 

90. Is there any thing peculiar in 
your state on this head ? 

4. We have no statute, regarding 
adverse possession of lands. 

91. What length of time bars re- 

covery &c. in personal actions ? 
A. The only limitations by statute 
are the following; all actions of 
trespass quare clausum fregit; all 
actions of trespass; detinue; ac- 
tions sur trover ; and replevin for 
taking away goods and chattels ; all 
actions of account; and upon the 
case, Other than such accounts as 
concern the trade of merchandize 
between merchant and merchant 
their factors and servants; all ac- 
tions of debt, grounded upon any 
lending or contract without special- 
ty; all actions of debt for arrearages 
of rent ; all actions of assault, menace 
battery wounding and imprisonment 
or any of them, which shall be sued 
or brought, shall be commenced with- 
in the following times and not after ; 
actions upon the case other than for 
slander, actions of account, and ac- 
tions of trespass, debt, detinue, and 
replevin for goods and chattels, and 
actions of trespass quare clausum 
Sregit, within 5 years next after the 
Cause of action or suit and not af- 
ter; and the actions of trespass for 
assault, battery, wounding, impri- 
sonment or any of them, within 3 
years next after the cause of action 
or suit, and not after; and actions 
for slander, within 1 year next after 
the words spoken, 
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92. What savings ? 

93. Are there any in favour of ci- 
tizens of other states, or foreign- 
ers ? 

A. There are no savings, by the 
statute. 


No. x. TAXES. 


94. May lands be sold for the pay- 
ment of taxes: has an absentee any 
privilege ? 

4. Lands may be sold for taxes, and 
absentees have no privilege. 

95. Before a sale, is notice to be 


given &c ? ‘ 
A. Yes, all these particulars are re- 
quired. 


96. What officer is to give this no- 
tice ? 

A. The sheriff of the county. 

97. In what manner &c. 

A. By publishing as many as 9 
weeks successively, in the paper 
printed at the seat of government as 
it respects non-resident lands; and 
by advertising, at the door of the 
court houses in the respective coun- 
ties. : 

98. If a sale takes place, is the 
deed absolute ? 

A. No. 

99. If not, what time is allowed te 
redeem, and on what terms: at what 
place or office, are the sales entered ? 
A. Residents and nonresidents whose 
property is sold for taxes, are allow- 
ed one year to redeem, by paying the 
price the same sold for, together with 
50 per cent. thereon and the costs of 
advertising and selling. 

The sales are entered in the audi- 
tors office, (i. e.) of non resident 
lands. e 

Residents lands cannot be sold for 
taxes, until all the personal proper- 
ty is first sold. 


100. Do lands on which taxes are 





not paid, in any case vest in the state: 
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and then how and in what time to be 
redeemed ? 
A. If there are no bidders at the 
sale, the land is struck off to the 
state, and can be redeemed as above. 
101. What officer in any county, 
oughta non-resident desirous of keep- 
ing his taxes paid, correspond with 
for that purpose: or what is most 
prudent for him to do ? 
A. There is no county officer with 
whom you could conveniently cor- 
respond. 
It is most prudent to entrust busi- 
ness of that nature to a special agent. 


MISCELLANEOUS. 
BAIL, &C. 


No. x1. 


102. May debtors pendente lite, be 
restrained from alienating &c. Is 
the debtor liable to be holden to 
bail, &c? 

4. Not by attachment, though by 
bill in chancery they may be. 

Bail is required in no cases (civil,) 
unless plffs. or their agents make 
affidavit, that they are in danger of 
losing their debt or demand, or the 
benefit of their judgment; and in 
cases where bail is required, special 
bail must be taken. 


LETTERS OF ATTORNEY. 


103. Is there any provision for the 
proof &c. of letters of Attorney, made 
in other states or foreign parts, for 
the conveyance of lands &c. in your 
state ? 

4. No. 


ALIENS. 


104. Do aliens stand on the foot- 
ing of the common law, in respect of 
taking by descent, or purchase: may 
they in any case hold real estate, 
as in mortgage ? 
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A. Aliens, may take real estate by 
purchase, but it is questionable with 
me, whether they can by descent. 
ADMINISTRATION. GUARDIANSHIP, 

105. Is the right of administration 
regulated as in England by the 31 
Edw. iii. c. 11. and 21 H. viii. c. 5, 
or by local acts ? 

A. By local acts. 

106. May guardians be appoint- 
ed by will: does the common law 
regulate &c 2 
A. Not by statute. 

The court of probate, may allow 
of guardians who are chosen by in- 
fants of the age of 14 years, and ap- 
point guardians for such as are with- 
in that age ; a bond to the infant is 
required, in such penalty as the court 
may direct. 


PAYMENT OF DEBTS BY EXECU- 
TORS AND ADMINISTRATORS. 


107. Is the law of England, in re- 
gard to the order of paying debts by 
ex’rs and adm’rs, in force kc ? 

A. It is. 

108. May ex’rs and adm’rs give a 

preference by confessing judgments; 
Are lands sold on judgment against 
ex’rs or adm’rs ? 
A. As to the first branch of this 
question my answer is in the nega- 
tive :—But lands are sold, on judg- 
ments against exr’s and admr’s. 


JOINT-TENANCY,. 


109. Is Joint-tenancy in. land, as 
at common law, &c 2 
A. Yes. 
SEALS. 


110. Is the common law, inregard 
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to the effect of instruments sealed, 
and not under seal, in force ? 
A. Yes. 

111. Is a scroll &c. equivalent to 
wax &c? 
A. Yes; in all cases. 


BASTARDS. 


112. Are bastards subject to com- 
mon law disabilities ? 
A. Yes. 

113. Are antinuptial children, le- 
gitimated by marriage of the pa- 
rents ? 

A. No; 


ALLUVION. 


114. Does the common law in re- 
spect of alluvion prevail ? 
4. Yes. 


FISHERIES. 


115. Is the owner of lands bor- 
dering on a river where the tide 
flows and reflows, &c. entitled to se- 
veral fishery in front of his land? 

4. We have no tide waters; and 
several fisheries are not known. 

116. Is this so by statute, or u- 
sage ? 

A. See answ. Vo. 115. . 


FRAUDULENT CONVEYANCES. 


117. Are the 13. and 27. E. against 
fraudulent conveyances in force in 
your state: or similar acts ? 

‘l. Yes. 


STATUTE OF FRAUDS. 


118. Is the 29. Car. ii. c. 3. (called 
the stat. of frauds, ) or similar provi- 
sions, adopted in your state ? 

4. Yes. 
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USES. 


119. Is 27. H. viii. called the Stat. 
of uses, (or similar provisions) in 
force ? 

120. Is the English law of uses 
and trusts, in force 2 
4. All statutes made in aid of the 
common law, prior to the 4th James 
ist, (excepting the 2d section of the 
6th chap. of 43d Eliz. the 8th chap. 
13th Elix. and 9th chap. 37th Henry 
viii, ) and which are of a general na- 
ture, are in force in this state. 


BABON AND FEME. 


121. Is the common law of baron 
and feme adopted: does the wife’s 
chattels vest in the baron ? 

A. Yes. 
USURY. INTEREST. 

122. What is the rate of interest ? 
4. 6 per cent per annum; but any 
rate can be agreed upon by the par- 
ties. 

123. What provisions against usu- 
ry ? 

A. None. 


BOOK ACCOUNTS. 


124. Are book accounts evidence 
in your state: for what things fur- 
nished &c 2 
A. It is necessary to make oath, of 
the correctness of the charges. 

125. Is interest recoverable on 
book debt 2? 

A. No. 


BILLS OF EXCHANGE AND PROMISS®@- 
RY NOTES. 


126. Are foreign and inland bills 





of exchange and promissory notes 
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negotiable ; and generally governed 
by the law of England ? 
A. Yes. 

127. Must demand be made by the 
holder, and notice of non-acceptance 
or non-payment be given to the draw- 
er or endorser, by the rules adopted 
in the English law, to entitle him to 
recover ? 

A. Yes. 


128. Is a protest for non-accep- 
tance or non-payment necessary, on 
inland bills and promissory notes ? 
4. No. 


129. Isthere any peculiar practice 

in your state, on this subject ? 
A. The only peculiar statute regula- 
tions varying the general rights of 
parties, to bills of exchange or prom- 
issory notes as established in En- 
gland, are the following. 

If any bill, note, bond or writing 
obligatory, is endorsed after the 
day on which the money or property 
therein contained becomes due and 
payable, and the endorsee institutes 
an action thereon against the maker 
and signer, the def’t (being maker 
and signer) may set up the same de- 
fence that he might have done, had 
the action been instituted in the name 
and for the use of the person or per- 
sons, to whom the note, bond, bill, or 
writing obligatory, was originally 
made due and payable. 

But if any note, bond, bill or wri- 
ting obligatory, is endorsed before 
the day the money or property there- 
in contained becomes due and paya- 
ble, and the endorsee institutes an 
action thereon, the def’t may give in 
evidence at the trial, any money or 
property actually paid on the note, 
bond &c, before it was endorsed or 
assigned to the pl’ff, on proving, that 
the pl’ff had sufficient notice of the 
payment before the endorsement. 


130. What damages are recovera- 
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ble, upon the protest of foreign bills 
of exchange ? 

4. If without the U. States 20 per 
cent, if within 10 per cent. 


DIVORCE. 


151. Are Divorces, a_ vinculis 
granted in your state &c ? 
A. Yes; where either party hada 
former wife or husband living at the 
time of the subsequent marriage ; or 
for impotency or adultery in either 
of the parties at the time, or any time 
after the subsequent marriage : 

The circuit courts only, have pow- 
er to grant divorces a vinculis. 

The place where or residence of 
the parties, are not material. 


ATTACHMENTS. 


132. Do foreign and domestick at- 
tachments issue in your state, 2- 
gainst absent, or foreign debtors? 
A. Yes. 


LANDLORDS AND TENANTS. 


133. Is the law of landlord and 
tenant, in regard to distress for 
rent, similar to the English law ? 
A. Yes. 


SET-OFF. 


134. Is the law of set-off, similar 
to the English law, and that of other 
states ? 

A. Yes. 


CHOSES IN ACTION. 


135. Are choses in action assign- 
able: may the assignee sue in his 
own name: is there any liability of 
the assignor over, unless stipulated ? 
A. Yes. 

136. Is the common law in respect 
of choses in action, adopted 2 
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bills Be 4, Yes ; except in the cases to be 
inferred from preceding answers ; 


per HB and see answ. No. 129. 


LIFE ESTATES &c. 


137. Are tenants for life, years, &c. 
Ulis entitled to the same rights, and sub- 
ject to the same liabilities, as by 

ad a [i the common and statute law of En- 


the gland 2 

3 Or A. Yes. 

ther 

ime DECREES IN CHANCERY. 

OW- 138. How are decrees in equity 
executed &c ? 


20! B® 4. Decrees in chancery from the 
time of their being signed, have the 
force, operation and effect of judg- 
ments at law, from the time of the ac- 
tual entry of the decree (1) 

A writ of fi. fa. issued on any de- 
eree in Chancery, binds the goods of 


(1) There seems some little ambiguity 
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the person against whom it is issued, 
from the time of delivery to the sher- 
iff. 


INSOLVENT ESTATES. 


139. In case the estate is insolvent, 
are creditors paid pro rata, &c ? 
A. Yes; prorata. 


PUBLICK OR PROPRIETARY LANDS. 


140. Are there any lands which 
belong to the State: how obtained 
by one desirous of purchasing: Is 
there any proprietary land, and how 
obtained ? 
A. None. 


ENGLISH LAW BOOKS. 


141. Are English law books, al- 
lowed to be read in your State 
courts : if so, under what limitation? 
A. They are cited and read, without 





here; it is soin the MS. Ed. 





restriction. 
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No. 1. STATE OFFICERS. 


1. Who is Governor of your state 
&c. ? 
A. John Clark ; residence, Milledge- 
ville; title, “His excellency” by 
courtesy, and is “governor and com- 
mander in chief of the army and na- 
vy of Georgia and the militia there- 
of ;” elected, for two years and un- 
til a successor is chosen and quali- 
fied, by joint ballot of the legisla- 
ture ; salary $3000. 
2. —— Secretary of state &c.? 
4. Abner Hammond ; residence, Mil- 
ledgeville ; elected, annually by joint 
ballot of the legislature. (1) 
3. Chief justice of the su- 
preme court of law, &c. ? 
We have no Chief Justice. 
The state is divided into six judi- 
cial Districts ; a judge is appointed 
for each, and his title is “ One of the 
judges of the Superior Court of the 
state of Georgia. ’’ 
Each judge elected for 3 years by 
{ joint ballot of the Legislature. They 

| reside in their respective districts ; 
salary $2100 each. 

4. —— Clerk of the superior or 
supreme court, &c. ? 





(1) By the amended constitution (May, 
1798,) he was elected by the general assem- 
bly in joint ballot for 2 years; I presume the 
constitution is altered in this particular, also 
in others since then. Ed. 





A. The clerks of the superior courts 
of law and equity, are elected by the 
people of each county ; they reside at 
the seat of justice in each county re- 
spectively. 

5. Attorney General : &c.? 
A. Roger L. Gamble; 'There are al- 
so five solicitors general. 

The Attorney and Solicitors Gen- 
eral, are arranged for each judicial 
district ; elected for three years by 
joint ballot of the legislature. 

6. When, and where, is the annv- 
al meeting of the legislature ? 

A. Milledgeville, Baldwin Co. 

The Legislature assemble annu- 

ally, 1st Monday in November. 





UNITED STATES OFFICERS, 


7. Who is District judge, &c. ? 
A. Jeremiah Ouyler ; (2) resid. Sa- 
vannah. 

8. —— Clerk ofthe District court 
&c. ? 

A. George Glen; resid. Savannah. 
9, —— District Attorney, &c. ? 
A. Richard W. Habersham; resid. 

Savannah. 





10. Marshal, &c. ? 
A. John H. Morell; resid. Savan- 
nah. (3) 


11. What Justice of the S. court 


(2) Nat. Calend. 1822. 
(3) “ Morel,” Nat. Calend. 
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of the U. S. holds the circuit in your 
state, &c. 2 
A. William Johnson. South Caro- 
linaand Georgia, compose the sixth 
circuit court of the United States. 
12. At what times and places, are 
District courts of the U. S. held, &c.? 
4A. At Savannah, 2d tuesdays of Feb- 
ruary, May and August: at Augusta 
ed tuesday of November. (1) 
13. ——— Circuit courts &c. ? 
A. Milledgeville, May 6th. Savan- 
nah, December 14th annually. 


LAWS—LAW BOOKS. 


14. What number of volumes, does 

the compiled body of your Statute 
law consist of, &c. ? 
4. A digest or compilation of our 
statute law, was compleated in March 
1801, containing the laws from 1755 
to 1800. 

A 2d digest was published in 1810. 
2 vols. quarto. 

The 1st is quoted “ Crawford & 

Marbury’s digest ;”’ the 2d—*Clay- 
ton’s digest.” 
_ Adigest of our laws publick and 
private are now (May 1821,) in the 
press ; compiled by L. Q. C. Lamar 
Esqr. 

Also another of all the publick 
laws in force including 31 Car. ii, & 
29 Car. ii. by Oliver H. Prince Esq. 
Both by authority of the legislature. 

15. Can the publick laws in pam- 
phlets, be procured, &c. 

4. The pamphlets, are few, and diffi- 
cult to be procured. 

16. Isthere any Digest of the state 
laws &c ? 

4. See answ. No. 14. 

17. Are there any ee of cases 
in your state courts, &c. 2 
4. There are no reports of cases in 
our state courts, and no state re- 
porter, 


(1) Nat. Calend. 1822. 
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18. Is there any Digest of cases in 
your state courts, &c.? 

4. Nor any—Digests of cases. 

19. Are there any Treatises on 
the law, in your state &c. ? 

A. The “ Georgia Justice ;” for the 
use of county officers, ex’rs and ad- 
m’rs by 2. S. Clayton Esq. 

We have no treatises, within the 
description of this question, but the 
foregoing. 

20. Foreign law books repub- 
lished in your state, &c. 2 
A. None. 

21. Reports of Cases in the 
district or circuit courts of the U. S. 
in your state, &c. ? 

A. None. 

22. Is there any Digest of cases 

in those courts, &c. ? 
A. None. 
23. Have any books been compo- 








‘| sed, in your State, &c. ? 


A. None. 
ATTORNIES— COUNSELLORS. 


24. Is there any distinction in the 
profession of Attorney and Counsel- 
lor, &c. ? 

A. There is no distinction in the pro- 
fession of Attorney and Counsellor. 
25. By whom are attornies or 
counsellors admitted, &c. ? 
A. They are admitted by the Supe- 
rior Courts of the several circuits, 
upon examination in open court ; and 
sometimes by the legislature. 

No particular term of study is ne- 
cessary.—On admission into the Su- 
perior Court of one county,—they 
are authorised to practice in any 
court of law or equity in the state. 
Their names are registered on the 
minutes of the courts. 

26. On what conditions, &c. from 
other states, &c. ? 

A. Gentlemen of the profession from 





{ other states, are admitted upon exa- 








mination, certificate of moral cha- 
racter, and adeclaration of their in- 
tention to reside in this State. 


COURTS. 


27. What are the names of the se- 
veral courts in your state, &c. ? 

A. ** Magistrates Courts ;’’ * Inferior 
Courts;”? ‘Superior Courts;”’ ** Courts 
of Ordinary.” 

The powers of the “ ordinary,” (1) 
are vested in the justices of the “ in- 
ferior courts.” 

"28. Their style, &c. ? 
A. “ Justices of the peace ;” ** Jus- 
tices of the inferior court ;”’ Judges 
of the Superior courts ;”,—* The or- 
dinary.” 

29. The extent of their several ter- 
ritorial jurisdictions, &c. 2 
A. I. A Justice of the Peace :” 

This officer (whose court is called 
“a magistrates court,’’) has cogni- 
zance in cases of a civil nature with- 
in his district, where the debt or de- 
mand does not exceed $30, om li- 
quidated demands. (2) 

His jurisdiction is confined to the 
“‘ Captain’s District,” within which 
he is a justice of the peace. 

Errors committed by a justice, 
are corrected on cerliorari—by the 
Superior Court of the county. 

II. The “ Court of Ordinary,” or 
“‘ Register of Probates.”’ 

[The name of this court desig- 
nates, its powers and objects of ju- 
risdiction. 


(1) Styled in the Const.—‘* A court of or- 
dinary or register of probates.” 

(2) Justices of the peace are elected annu- 
ally by the voters in each militia captain’s dis- 
trict; two are chosen for every district: This 
is not stated by my correspondents but I col- 
lect it from a note attached to the constitution 
of Georgia, in my possession. 

By liquidated demands my correspondents 
probably intend, actions ex contractu, Ed. 
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It has cognizance of causes of pro- 
bate of wills and granting of letters, 
testamentary and of administration ; 
the settlement of estates; of ex’rs 
and adm’rs aceounts, the appoint- 
ment of guardians and care of mi- 
nors &c, with all the incidental pow- 
ers of such a court, and many others 
conferred by statute.} (3) 

Any one justice of the inferior 
court and the clerk in vacation, 
may grant citations, temporary let- 
ters of administration, and marriage 
licences. 

The jurisdiction and powers of 
the Court of Ordinary, are vested in 
and exercised by the justices of the 
Inferior Court in each county, and 
its records deposited with the clerk 
of that court. 

From the decisions of this court 
an appeal lies, to the Superior Court 
of the county. 

III. The “ Inferior Court.” 

This court, has original cogni- 
zance of all civil causes at law, 
which shall be tried in the county 
where the defendant resides, (4) ex- 
cepting cases respecting titles to land. 

Their jurisdiction is confined to 
the county; and they sit at stated 
times, twice—in each year. 

It has no criminal jurisdiction, 
which by the constitution is exclu- 
sively vested in the Superior Courts 
of the county. 

Errors in this court are corrected 
in the Superior Court of the county, 
on certiorari. (5) 


(3) What is stated within [ ] is takes 
from some reading of my ownon this branch 
of the Georgia, Surrogate laws. I mention 
this least any mistake I may be under, might 
be attributed to my correspondents. Ed. 

(4) By the const. there is an exception in 
cases of joint obligors residing in different 
counties, in which case the action may b¢ 
commenced in either county. Ed. 

(5) This court styled the “inferior court” 
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IV. The * Superior Courts.” 

The state is divided into several 
(six) judicial districts, composed of 
7 or more counties; and a judge is 
appointed for each district, who 
holds a court in each county within 
his district twice (1) in every year, 
called the superior court of the coun- 

.(2) 

This court within each respective 
county is by the constitution vested 
with exclusive and final jurisdiction 
in all criminal cases, and in all cases 
concerning titles to land; which 
shall be tried in the county where 
the crime is committed, and where 
the land lies. : 

It has concurrent jurisdiction with 
the inferior court of the county in 
all civil causes, at common law, and 
is also the court of chancery having 
exclusive jurisdiction within the 
county in all causes of equity. 

The mode of exercising its equity 
powers however is very peculiar : 

All bills are sanctioned by the 
judge at chambers in vacation, or in 


(1) By the constitution as I understand it, 
inferior as well as superior courts are to hold 
only 2 sessions annually in each Co. Ed, 

(2) These judges by the constitution of May 
1798, were to be elected for the term of 3 
years, to have salaries, not to be diminished 
during their continuance in office, but not to 
receive any other perquisites or emoluments; 
—It does not appear by the copy of the con- 
stitution in my possession, by whom the 
judges of the Superior Courts were to be 
elected;—probably this is fixed by amend- 
ments which the legislature are authorised to 
make under certain restrictions, by the const. 
of 1798. Ed. 





is composed of 5 persons called “justices of 
the inferior court :—T hey are elected by the 
voters in each county, annually. 

This is not mentioned by the gentlemen, in 
their account of this court; I collect it from 
@ note attached to my copy of the Georgia 
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term time, and must be served on 
the defendant at least 30 days previ- 
ous to the sitting of the court to which 
they are returnable. 

The proceedings are such as are u- 
sual in equity until the cause is set 
down for hearing, and then in case 
of original bills, it is submitted to a 
special jury, who together with the 
judge are the chancellors. 

This court has final and conclu- 
sive jurisdiction, in all causes civil, 
criminal, and in equity : 

There is no superior court in the 
state, and all causes in law or equity 
or brought there by appeal from the 
ordinary, or by certiorari—to justi- 
ces and the inferior court, are heard, 
tried and ended in the county, and 
by the judge of the Superior Court. 

By the constitution, these courts 
have power tocorrect errors in infe- 
rior judicatures of the county, by 
writs of certiorari, as also errors in 
the superior courts, (1) and to or- 
der new trials on proper and legal 
grounds ; but such new trials shall be 
determined and such errors correct- 
ed, inthe superior court of the coun- 
ty, in which the action originated. 
[And the judges (by the constitution) 
in all cases of application for new tri- 
als, or correction of errors, shall en- 
ter their opinions on the minutes of 
the court. (2) | 

By an article in the constitution. 
the judges of the Superior Courts or 
any one has power to issue writs of 
mandamus, prohibition, scire facias, 
and all other writs necessary for 
carrying their powers into full ef- 
fect. 

Where parties conceive the judge 
has mistaken the law at the trial, or 
the verdict is against law or evi- 
dence, or whatever the complaint be, 


- (1) Their own errors. Ed. 





Constitution, 


Ed. 


(2) Taken from const. Ed. 






it is heard, by the judge upon an ap- 
plication to set aside the verdict, &c. 
or as the case may be; and his judg- 
ment is final. 

30. Which have original jurisdic- 
tion, &c. ? 

$1. partly original,and part- 
ly appellant &c. ? 

$2. —— appellant jurisdiction on- 
ly, &c. ? 

$3. Which are courts of equity, 
and which of law, &c. ? 
A. See answ. No. 29. 

34. What methods are used to 
carry up judgments &c. ? 
4. The method of carrying up cau- 
ses from the ‘‘court of ordinary,” as 
has been shewn is by appeal to the 
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‘Superior Court of the county ; from 


a Justice’s court, and the Inferio; 
court, only by certiorari; as to the 
‘Superior Courts of the county,” 
their judgments and decrees are de- 
finitive, subject only to their own in- 
dividual consideration and correc- 
tion, upon proper application. 


MISCELLANEOUS. 


35. Who is State Printer, &c. ? 
A. Camak & Hines; reside at Mil- 
ledgeville the seat of government, and 
are editors of the “Georgia Journal.” 

36. Who is the principal Bookseller 
at the seat of Government ? 

A. Ginn & Curtis. 
















‘om 


‘ior 


the 


il- 
nd 
1.” 


ley 





No. Ile CONVEYANCE BY DEED, &c. 


1. What is the kind of Deed most 
in use in your state &c. is it that of 
bargain and sale ? 

A. Bargain and Sale, is the most u- 
sual deed. 

2. Does the legal possession pass 
without livery, &c. ? 

A. By statute, no livery of seizen is 
necessary. 

3. In the creation of estates in fee, 
or fee tail, are technical words ne- 
cessary, &C. ? 

4. The English law prevails in this 
particular, except, that we have no 
estates tail. 

4. Is the construction of common 
assurances, governed by the rules of 
common law ; or by the intent, &c. ? 
A. The construction and operation 
of common assurances, are generally 
governed by the rules of the com- 
mon law. 

5. Are attesting witnesses &c. re- 

quired to conveyances ? 
4. Two attesting witnesses are ne- 
cessary to all conveyances of real 
estate, or any instrument relating 
thereto, as powers of attorney, to 
dispose of land &c. 

6. Must the deed be sealed ? 

4. The deed must be sealed. 
7. Is a scroll sufficient ? 
4. A scroll is sufficient. 

8. Are the common law requisites 
for the perfection of Deeds &c. alter- 
edin any particulars, in your state ? 

4. The common law requisites are 
not altered, in any material par- 
ticular. 

9. Is it necessary to the validity 
of a Deed as between the parties &c. 
that it should be acknowledged by 
the grantor, or proved by the witnes- 
ses, and be recorded ? 

4. All deeds are to be recorded with- 
in twelve months. 
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of the inferior court, or a judge of 
the superior court sign the deed offi- 
cially as one of the attesting wit- 
nesses, this is sufficient to admit it to 
record, otherwise it must be ac- 
knowledged by the grantor, or be 
proven by one or more of the attest- 
ing witnesses, in order to admit it to 
record. (1) 

10. As against bona fide subsequent 

purchasers and mortgagees ; must the 
prior deed or mortgage to affect 
them, be recorded: within what pe- 
riod: in what office: will notice of 
the prior title, though unrecorded, 
bar the second incumbrancer ? 
A. The prior deed or mortgage must 
be recorded within twelve months; 
to affect bona fide subsequent pur- 
chasers and mortgagees. 

The recording must be in the 
clerk’s office of the superior court 
of the county where the land lies. 

Notice will bar the subsequent in- 
cumbrancer; if within the twelve 
months ; otherwise it will not. 

11. May a feme covert convey 
estate held in her own right, and her 
dower in the husband’s estate, &c. 2 
A. Afeme covert cannot hold any 
property in her own right unless by 
marriage settlement, through trus- 
tees. 

Her real estate as well as personal 
in possession, vests absolutely in the 
husband on marriage. 

12. Is this done by joining -with 
him in the conveyance, &c. ? 

A. She may relinquish her dower, 


(1) It will be perceived, that my corres- 
pondents do not precisely answer this ques 
tion. It can hardly be doubted however, that 
as between parties and their heirs, the deed 
without acknowledgment, proof or recording 
would be operative : 

Recording seems principally intended for 
notice to 3d. persons, or for preserving «he 





If a justice of the peacz, justice 


evidence of title, Ed: 
bb 











by joining with her husband in the 
deed or mortgage. 

13. Is a private examination of the 
feme necessary, &c. ? 

4. A private examination is neces- 
sary, before the conveyance takes 
effect against her. 

14. What officers may take this 
examination, &c. ? 

A. By the statute, any judge of 
the superior, or justice of the infe- 
rior court, or a justice of the peace. 

15. What is the form of a certifi- 
cate by the officer, where a feme cov- 
ert acknowledges the execution,&c? 
A. The form is as follows. 

% reset 

County. 

«* Be it remembered that on the day 
of- in the year of our Lord eigh- 
teen hundred and———the within 
named E. B. wife of the within named 
A. B. who have both signed the within 
deed personally came before me J. P. 
one of the justices of the inferior court 
in said county, (or other officer as the 
case is; and being duly examined by 
me separately and apart from her said 
husband did declare, that she did free- 
ly and voluntarily and without any 
compulsion from her said husband, 
sign, seal, and deliver the within deed 
for the. purposes therein mentioned, 
with intention thereby to renounce give 
wp and quit claim her thirds and right 
of dower of, in and to the said lot of 
land (or other premises as the case 
is ) within conveyed. 

Given under my hand and seal the 
day and year within mentioned. 

J. P. 3.1. C. [SEAL] 

16. To bar the feme of dower in 
the husband’s estate; is her joining 
in the deed, and making such ac- 
knowledgment, necessary in all ca- 
ses, &c. ? 

A. In all cases such acknowledge- 
ment is necessary to bar the feme’s 
right of dower, except on sales, upon 
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execution by the sheriff under 3 


judgment, and for taxes. (1) 


17. Generally, is there any. thing. 


peculiar in respect to dower in your 
state ? 

4. ‘Vhere is no other peculiarity va. 
riant from the common law in rela. 
tion to the right of dower, except that 
the process of obtaining dower, is al. 
together different from that known to 
the common and statute law of en. 
gland. 

We know nothing of proceeding 
by writ of **unde nihil habet,” nor of 
the mode there used to enable the 
widow to recover damages where 
the husband dies seized. (2) 

The method here of recovering 
dower is by partition, as in cases of 
tenants in common &c: Eleven par. 
titioners are appointed by the coor 
upon petition, to assign dower. 

18. What Officers in your State 
are authorized, to take acknowledg. 
ments and proofs of deeds and mort- 
gages ? 

A. See answ. to No. 14. 
officers. 

19. What is the form of a certif- 
cate by such officer, when the gran- 
tor acknowledges the execution ? 
A. The certificate is in this form; 
“Georgia! ‘ 

County. 

Be it remembered that on 
the-———day of——in the year of our 
Lord eighteen hundred and —— the 
within named A. B. who has signed 
the within deed personally came before 
me J. P. one of the justices of the infe- 
rior court in the said cownty (or other 
officer describing his office) and ac- 


The same 








(1) It would seem by this, that the hus- 
band’s estate sold on judgment against him 
is discharged of dower. Ed. 

(2) Asto the widow’s right to a child’s pat 
&c, see title No. viii. Entails, Dower, Cur 
tesy &c. 
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tnowledged that he signed sealed and 
delivered the within as his voluntary 
act and deed for the uses and purposes 
therein mentioned. 
Given wnder my hand and seal the 
day and year afd. 
J.P. J.1.c. [SEAL]” (1) 
20. What is the form when the ex- 
ecution is proved before him, by the 
deposition of the subscribing wit- 
nesses ? 
4A. * Georgia f 
—— County 
Be it remembered that 
on the——day of——-Anno Domini 
eighteen hundred and—— came be- 
fore me J. P. one of the justices of 
the inferior court in the county afore- 
said (or other proper officer descri- 
bing his office) C. D. one of the wit- 
nesses to the foregoing (or within) 
conveyance, and being duly sworn 
(or on his solemn aflirmation,) doth 
say that he saw A. B. the grantor 
therein named sign seal and deliver 
the same for the uses and purposes 
therein mentioned. 
C. D. (name of witness) 
Taken and subscribed by the said 
C. D. before me the day and year 
aforesaid. 
Witness my hand and seal. 
J.P. 3.1.c. ) [SEAL]” 
21. Must the grantor or witness 
subscribe the acknowledgment, or 
deposition ? 
4. The grantor need not sign the 
acknowledgment, but the deposing 
witness must. 
22. Is the certificate to be under 
the seal, as well as the hand of the 
officer ? 


4. It is most usual for the officer to 
seal as well as sign the certificate, 


(1) Owing to an accident, I did not receive 
the form sent to me in this case. I have 
therefore drawn it in this manner which I 
Presume would be sufficient. Ed. 
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though it is not absolutely necessary 
in cases of deposition. 

23. If a quaker is witness, what is 
the form of affirmation by your law? 
A. No form of an affirmation is pre- 
scibed by our law, the common affir- 
mation is used in such cases; as in 
the parenthesis No. 20. 

24. If a grantor, mortgagor, or 
witness, is in another state or territo- 
ry, what officers in such other state 
&c. may take the acknowledgment of 
the grantor, or deposition of the wit- 
ness, to the execution 2 
A. Any officer of such state authori- 
zed by the law thereof to take ac- 
knowledgments, and the certificate 
of the Governor under the seal of 
the state, that such officer holds the 
office he assumes. 

25. Where the officer is of another 
state &c. what proof or instrument 
must be made or annexed to his certi- 
ficate, showing he is such officer &c ? 
A. See preceding answer. 

26. If grantors or witnesses are 

dead, removed from the state, or can- 
not be found ; is there any provision 
in those cases for secondary proofs, 
&e. ? 
A. In cases where the grantors or 
witnesses are dead or removed so 
that they cannot be found, secondary 
evidence (on trial) will be received 
in our courts, such as proof of hand 
writing. 

We have no provision in our laws, 
on the subject of admitting deeds or 
mortgages so proved to record. (1) 

27. If the grantor and witnesses 
are in a foreign country, and living 
or dead, is there any provision for 
taking an acknowledgment or proof 
in such country ? 

A. We have no provision, to meet 
the case contemplated in this ques- 
tion. 

(1) This is I think the purport of the an- 
swer, but the MS, was not quite distinct. Ed, 
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28. Are deeds and mortgages 

recorded, evidence; by whom are 

copies exemplified ? 

A. Deeds and mortgages duly re- 

corded, are evidence on trials. 

Copies are exemplified in the usual 
way and by the clerk having posses- 
sion thereof under his hand and seal 
of office, or his private seal, upon 
certifying he has no seal of office. 

29. In what order, do mortgages 

take preference of each other ? 
A. Mortgages take preference by 
priority of their date, within 12 
months, after which period from the 
time of recording ; and the same, of 
other deeds. 

30. Is any time allowed after exe- 
cution, within which the mortgage 
being recorded, a subsequent mort- 
gage gains no priority by first re- 
gistering ? 

A. Answered, see Nos. 9, 10, 29. 

31. May deeds of mortgage, be ac- 
knowledged and proved in like man- 
ner in and out of the state, recorded 
and have like competency in evi- 
dence, as absolute deeds &c ? 

A. Deeds and mortgages are placed 
on the same footing, in all these re- 
spects. 

32. In regard to the execution of 
deeds and mortgages in your state, 
is there any other thing to be obser- 
ved, &c. ? 

. There is no other thing necessary, 
to render deeds and mortgages effec- 
tual. 


No. 111. JUDGMENT, (EXECUTION) 
&c. 


$8. Do judgments bind real pro- 
perty, and may it be sold on execu- 
tion in your state ? 
A. Judgments bind real property, 
and it may be sold on execution after 
thirty days advertising by the sher- 
iff. The regular sale day, is the first 
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tuesday in each and every month, 
The place of sale at the court house 
of the county between 10 and 5 
o’clock; and no property can be 
sold at any other time and place by 
a sheriff or other officer. (1) 


$4. From what time is a judgment 
(or decree in equity,) a lien on real 
estate, against alienation of the debt. 
or, &c. 2 
4. Judgments bind real and personal 
property from the commencement of 
the term of the court during which 
the judgment was obtained. 


In the northern circuit, it has been 
held to be from the signing of the 
judgment. 

35. What is the order of priority 

among judgment creditors, in res- 
pect of lands ? 
A. The priority is determined as be- 
tween judgment creditors in respect 
of lands and personal property, by 
the priority of judgment. 

In cases where several judgments 
are obtained at the same time against 
one defendant, the priority is deter. 
mined by first delivery of execution 
to the officer. 

36. Does a judgment bind, after 
acquired land ? 

A. Judgments bind all property as 
well real as personal, and whether 
in possession or afterwards acquiret. 


37. In respect of chattels, has the 
first judgment, or first execution de- 
livered, the preference ? 


(1) This regulation of sales of real pr0- 
perty on execution within the county, at the 
court house on a certain day or days at the 
stated terms of court, is calculated to answer 
most valuable purposes; to save expense, give 
notoriety to the transaction, prevent frauds 
on the debtor and creditor, and advance theit 
true interests in all respects— It is adopted 
in many states, and should be universal i 
all cases where real property is sold on exec! 





tion, kc. Ed. 
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A. Fully answered; See Wos. 34, 35, 
36. 
$8. In respect of chattels, may the 
debtor alienate, before execution de- 
livered 2 
A. Chattels as before observed are 
bound by the judgment, he may not 
therefore alienate before execution. 
$9. Is a prior judgment in an In- 
feriour court, a lien on lands without 
its jurisdiction, &c. ? 
A. The effect of judgments in the 
inferior courts, are to bind all the 
property of the defendant in the state. 
The prior judgment must be sa- 
tisfied, and a subsequent judgment 
in the county where the land lies, 
cannot affect the lien thus created. 
40. Is there any Court in which 
a Judgment will bind the lands, in 
every county ? 
A. All judgments in any court of 
this state, bind the property real and 
personal of the defendant in every 
part of the state, and the creditor of 


the county where the land or other | 


property is, has no preference ex- 
cept he obtains it by his vigilance in 
obtaining the first judgment. 

41. Can execution be taken out at 

once, in every county, &c. ? 
4. But one fieri facias can issue on 
a judgment and it remains in force 
until satisfied; it is directed—* to 
all and singular the sheriffs of the 
state of Georgia,” and may succes- 
sively be levied on property in every 
county in the state and remains in 
force until it is satisfied. 

Should it be lost or destroyed on 
motion and proof of the fact the 
court from which it issued will issue 
another, reciting therein the pro- 
ceedings that were had in the last 
one. No subsequent judgment can 
affect the lien in any other county. 

42. Can execution issue immedi- 
ately after judgment, against real 
estate of the debtor, and that be sold 
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without any previous appraisment 
&c. and on what conditions as to pay- 
ment ? 

A. All executions may issue, after 
four days from the adjournment of 
the court at which the judgment was 
obtained; on which the lands may 
be sold ; (See No. 33, ) and no pre- 
vious appraisment is necessary. 

43. In such case, is a Deed made 

and delivered to the party, before 
acknowledgment of it by such officer 
in court, or confirmation by the 
court, valid: If fraud or irregularity, 
is there any summary redress ? 
A. In case of sale, the sheriff’s deed 
delivered to the party passes the pro- 
perty absolutely, and no order of 
court confirming the title and sale is 
necessary. 

If there be fraud or illegality in 
the sale, we have no summary mode 
by which the party aggrieved may 
have redress. 

But after the levy and before sale 
if there be any illegality in the issu- 
ing the execution, the defendant may 
make affidavit setting forth the causes 
of illegality, and upon such * afli- 
davit of illegality” being given to 
the sheriff he is compelled to post- 
pone the sale until the order of the 
court from whence the execution is- 
sued is had on the matter. 

So also if the property levied on 
should not belong to the defendant; 
the person claiming such property 
(before sale) may interpose his claim 
by making affidavit that it is not 
subject to the execution &c. 

The claimant on this gives bond 
with approved security to the sheriff, 
conditioned to satisfy and pay to the 
plaintiff such damages as the jury 
on the trial of the right of property 
may assess against him, in case it 
appears the claim is made for the 
purpose of delay; on this the sheriff 
must postpone the sale and return 
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the claim and the bond to the court; 
an issue is then to be made up to try 
the right of property at the next 
court and the jury are sworn in ad- 
dition to their usual oath, fo give such 
damages not less than ten per cent as 
may seem reasonable and just to the 
plaintiff against the claimant, in case 
it shall be sufficiently shown that such 
claim was intended for delay only ; 
upon this issue the plaintiff in exe- 
cution holds the affirmative. 

44. Before real estate can be sold 
on execution, must it be appraised 
and sale delayed, until it brings the 
appraised value, or some propor- 
tion, &c. ? 

A. No appraisment is necessary pre- 
vious to selling. 

45. Is there any writ of levari fa- 
cias, elegit, extent, &c. in your state ? 
4. There are no writs of the de- 
scription contained in this question, 
known to the laws of our state. 

46. Are there any laws, to delay 
or impair the remedy on execu- 
tion, by suspension, appraisment, 
and a minimum fixed, &c. or con- 
straining the creditor to receive oth- 
er than lawful money &c. ? 

47. What security is required, 
that the property shall not be wasted, 
and be forth coming ? 

A. There are no laws now in force, 
tending to obstruct or delay regular 
executions. 

48. May the debtor redeem land 
sold on execution, &c. ? 

4. A sale by the sheriff is absolute. 

49. May judgments on warrant 
of attorney, be entered in vacation? 
4. Our statute expressly prohibits 
the entering up judgments on war- 
rants of attorney, either in vacation 
or term time. 

50. Can judgments be entered on 
warrant of atty. before the debt is 
payable 2 
fl. Answered above. 
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51. In such case, is the judgment 
an incumbrance, against a subsequent 
judgment for debts due, and follow. 
ed by immediate execution ? 

A. Answered No. 49, 50. 

52. If after sale and conveyance 
of land on execution, the judgment is 
reversed ; does the estate revert, &c.? 
A. We have no statutory provision 
on this subject; See 2 Bac. Ab. (6 
ed. pr. Wilson,) 505, 739, 740,—5 
Binn. 278. 

53. Is the Ca. Sa. allowed in the 

first instance: are bail exonerated 
by surrender of the principal ? 
A. A Ca. Sa. may be issued in the 
first instance in ordinary cases ; but 
to charge bail, a fi. fa. must issue 
and then aca. sa. before a sci. fa. 
against bail. 

54. May the debtor be imprisoned 
for any sum ; are none exempted, &c.? 
A. There is no exemption from im- 
prisonment, by our law. 

55. Is the Ca. Sa. regulated by 
the common law, &c. ? 

A. This matter is regulated, by the 
common law. 

56. Are any kinds of personal es- 
tate exempt from execution ? 

A. No kind of personal property is 
entirely exempt, except arms and 
accoutrements. 

Slaves cannot be sold until, the 
other personal property is exhausted. 


No. IV. INSOLVENT (LAW.) 


57. Is there a standing insolvent 

law in your state, &c. Are any per- 
sons on account of the nature of the 
debt, &c. excepted out of it ? 
A. We have a standing insolvent 
law under which debtors may be re- 
leased from imprisonment, on sur- 
render of their property ; there is no 
exception on account of the nature of 
the debt or cause of action. 

58. What time is required to effect 
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a discharge: Is the claim for a dis- 
charge, determined by the court or 
a jury ? 

A. Notice is to be given to the cred- 
itors in the state, at least 30 days be- 
fore the time fixed for discharge, 
and 60 days to those residing out of 
the state. 

The claim for discharge is deter- 
mined by the justices of the inferior 
court, except when fraud is suggest- 
ed in which case an issue is formed 
&c, and the fact is tried by a jury. 

59. Must the debtor be actually 
in the gaol, or may he apply for the 
benefit of the law, at any time &c. ? 
A. The debtor to entitle him to the 
discharge, must be in prison or on 
the prison bounds on mesne or final 
process. 

60. Is there any thing peculiar in 
your insolvent law ? 

A. Nothing, except as above stated. 


No. v. WILLs, &c. 


61. Are lands and freehold inter- 
ests devisable at the pleasure of the 
testator, and to the entire disinheri- 
son of his children or issue &c. ? 

4. They are. 

62. What formalities of execution, 
are essential to a will of lands &c ? 

63. What formalities are required, 
in the revocation of wills of land 2 

64. Are the provisions of the 29 

C. ii. c. 3. adopted in regard to the 
execution of wills of land &c ? 
4. We have at present no local stat- 
ute regulating the execution and re- 
vocation of wills ; the statute of the 
29. C. ii. c. 3. isin full force in this 
state. 

In regard to the execution of wills 
of land, the 5 §. of that stat. enacts— 
“That all devises and bequests of 
any lands or tenements devisable by 
the statute of wills, or by any par- 
ticular custom, shall be in writing, 
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and signed by the party devising the 
same, or some other person in his 
presence, and by his express direc- 
tions, and shall be attested and sub- 
scribed in the presence of the said 
devisor by three or four credible 
witnesses, or else they shall be utter- 
ly void and of none effect.” 

In respect of revocation, the 6 §. 
enacts—*‘ no devise in writing of 
lands, tenements, or hereditaments, 
or any clause thereof, shall be revo- 
cable, other than by some other will 
or codicil in writing, or other wri- 
ting declaring the same, or by burn- 
ing, cancelling, tearing, or obliter- 
ating the same by the testator him- 
self, or in his presence, and by his 
directions and consent: but all such 
devises and bequests shall remain in 
force until the same be burnt, &c. 
in manner aforesaid, or unless the 
same be altered by some other will 
or codicil in writing, or other wri- 
ting of the devisor, signed in pres- 
ence of three or four witnesses, de- 
claring the same.” See 7 Bac. ab. 
** Wills ;’’ Let. D. 

65. Before what court, or officer, 
are wills of lands and personalty, 
exhibited for proof: does the proof in 
the probate court, affect the right of 
the heir to question its execution at 
law as to land ? 
4A. Before the court of Ordinary in 
the county where the testator re- 
sided. 

An appeal lies from the decision 
here to the superior court where the 
fact is tried by a jury; but the ap- 
peal (or caveat) must be entered in 
4 days, otherwise the heir is remedi- 
less. 

Our courts recognize the english 
doctrine on the subject of probate of 
wills, and our equity courts have re- 
fused to disturb the probate, even on 
the ground of fraud. 

66. Is the execution proved by the 
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witnesses, or oath of the executors, 
or both, in the first instance ? 

A. The execution is usually proven, 
by one or more of the subscribing 
witnesses. 

67. In what office is the will and 

inventory registered: are office co- 
pies evidence ? 
4. The will &c. is recorded in the 
office of the clerk of Ordinary ; and 
office copies witha proper cetificate 
and under seal, are evidence. 

68. What formalities are required, 
to wills of chattels.? 

69. Are any number of subscribing 
witnesses, or the signature or seal of 
the testator, required ; or is a will of 
personals provable by the rules of 


the common law &c 2 


4. Governed altogether by the rules 
of the common law. 

70. May executors, or adminis- 
trators having letters in another 
state, sue in your state 2 
4. Executors or administrators 
having letters testamentary or of ad- 
ministration from other states can- 
not sue in this state, without taking 
out letters in this state. 

71. If not, what is to be done to 

enable them to sue ? 
4. Executors must take out letters 
testamentary in the county where 
the property or debt is, and adminis- 
trators, letters of administration. 

72. Are exemplifications of wills 

and testaments, by the proper offi- 
cer in other states, evidence in your 
courts kc ? 
A. Exemplications of wills and tes- 
taments by the proper officer in other 
states, are evidence in this state if 
authenticated in the manner prescri- 
bed by acts of congress in regard to 
records &c. 2 vol. 102, S—3 vol. 621 
laws U. S. Bioren’s edit. 

73. How are foreign wills and 
testaments proved in your state, &c? 
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4. Concerning foreign wills and tes- 
taments, we have no prevision. 


No. Vi. DESCENTS. 


74. How do inheritances in fee sim- 
ple descend upon intestacy, among 
lineal heirs ? 

75. How among collaterals ? 

76. How, in respect of the half 
blood: does the common law govern? 

77. Does the common law prevail 
on descents, in any cases, and what ? 

78. Is there any thing peculiar in 

your law of descents ? 
4. Real and personal estates are 
considered by the statute of Georgia 
of the same nature and placed on 
the same foot in regard to descents, 
only so far as the widow is con- 
cerned. 

I. If there be a widow and child 
or children they take equal shares, 
unless the widow shall prefer her 
dower in which case she has nothing 
further of the real estate, but never- 
theless receives a child’s part out of 
the personal estate. If any of the 
children die before the intestate, their 
lineal descendants stand in their place. 

II. If there be a widow and 
no child or representative of chil- 
dren, then the widow takes a moiety 
of the estate, and the other moiety 
goes to the next of kin of the intes- 
tate in equal degrees and their re- 
presentatives. 

III. If there be no widow, the 
whole goes to the child or children 
or their issue, the issue of a child 
taking the parents share. 

IV. If there be neither widow or 
child or legal representatives of chil- 
dren, the whole is to be distributed 
among the neat of kin unto the intes- 
tate in equal degree and their repre- 
sentatives, but no representation is 
admitted among collaterals further 
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than to the child or children of the 
intestates brothers and sisters. 

Vy. If the father or mother be alive 
and a child dies intestate and without 
issue, such father (or mother in case 
the father be dead) inherit and take 
distribution as a brother or sister 
would do. 

Such mother however having in- 
termarried, is not entitled to any 
part of the childs estate who may 
die intestate and without issue, but 
the same goes to and is vested in the 
next of kin on the father’s side ; and 
in case of the death of the last child 
intestate and without issue, the mo- 
ther takes no part of such childs es- 
tate but it is to go to and be vested 
in like manner in the next of kin on 
the father’s side. 

VI. If a person dies intestate and 
without issue, having brothers and 
sisters of the whole blood and the 
half blood, then the brothers and 
sisters of the whole blood and the 
half blood in the paternal line only, 
inherit equally ; but if there be no 
brother or sister or issue of brother 
or sister of the whole blood or half 
blood in the paternal line, then those 
of the half blood and their issue in 
the maternal line inherit. 

The next of kin are investigated 
by the following rules of consan- 
guinity ; children shall be nearest 
parents ; brothers and sisters shall 
be equal in respect to distribution, 
and cousins shall be next to them; 
the half blood, shall be admitted to 
a distributive share of the real and 
personal estate in common with the 
full blood. 


No. Vil. DISTRIBUTION ON INTES- 
TACY, (OF PERSONALTY.) 


79. Upon intestacy, how is the 
surplusage of personal property dis- 
tributed 2 
57 




















STATE LAW, AND REGULATIONS. 441 


80. How among collaterals ? 

A. The foregoing rules (under Vo. 
VI. Descents,) apply in respect to 
the distribution, of personal estate 
on intestacy. 

81. Are the 22nd and 23rd Car. 
ii. c. 10, and 29 Car. ii. c. 30, called 
the Statutes of distribution &c. a- 
dopted ? 

A. Answered, under the preceding 
heads of Descents and Distribution. 


No. VIII. ENTAILS, DOWER, CUR- 
TESY, &c. 


82. May entails be created, as 
under the Stat. de donis—and with 
the same incidents, in respect of be- 
ing barred; dower; curtesy ; waste 
&c ? 

83. Are entails abolished; con- 
verted into fees ; or otherwise modi- 


fied &c 2 


84. How barred by the tenant 2 

85. Is the widow entitled to dow- 
er; and the husband to curtesy ; as 
by the common law ? 

4. Entails are abolished by statute, 
without any reservation. 

In respect to dower and curtesy, 
the common law is altered by sta- 
tute; no tenancy by curtesy can 
take place, because the marriage 
vests all the real estate in the hus- 
band. 

The widow by statute, is obliged 
within twelve months after the death 
of her husband to make her election, 
whether she will take a child’s part 
of the real estate or her dower; if 
she makes no such election it is to 
be considered as taking her dower. 

If she take dower it is as in eng- 
land a life estate; if she takes a 
childs part, it is at her disposition 
by deed or will. (1) 


(1) It is seen before under the head of de- 
scents, that a widow takes a childs nart of real 
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Sor a fee that she may convey or devise it, Ed. 
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No. 1X. LIMITATION OF SUITS. 


86. What length of adverse pos- 
session of lands is a bar &c? 

A. Seven years by statute, he and 
his heirs being under no disability. 

87. What savings &c ? 

4. The savings are to infants, femes 
covert, persons non compos, imprison- 
ed and beyond seas. 

“‘Out of the state,” has been adjudg- 
ed to be equivalent to, beyond seas. 

88. Is there a saving in favour of 
foreigners or citizens of other states? 
A. No other than as above. 

89. Are the general principles of 
English law, on the bar of these sta- 
tutes, adopted in your state ? 

A. The general principles of the 
english law are adopted. 

If the disability of the party is 
once removed and the statute begins 
to run, it runs on against him and 
all claiming under him notwith- 
standing any subsequent disabilits 


of the party or any disabilities in 


those who derive from or claim 
through such party; and this by 
construction of the statutes. 

90. Is there any thing peculiar in 
your state on this head? 

91. What length of time bars re- 
covery &c. in personal actions ? 
A. Twenty years on bonds under 
seal; other acknowledgements not 
‘under seal 6 years; open accounts 
4 years ; trespass quare clauswm fre- 
git, 3 years; trespass, assault and 
battery 2 years; slander, and qui- 
tam actions, 6 months.—(1) 

92. What savings ? 





and personal estate on intestacy unless she 
elects dower, and even then she takes a childs 
part of the personal estate :—I understand by 
this latter clause if she takes a childs part of 
real and personal estate, the real estate is so 
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4. The savings are to infants &. 
as in the case of lands; (see ansy, 
No. 87.) 

93. Are there any in favour of ¢;- 
tizens of other states, or foreign. 
ers ? 

A. None, except as above. 


No. x. TAXES. 


94. May lands besold for the pay. 
ment of taxes: has an absentee an) 
privilege 2 
A. Lands may be sold for taxes, 

Where property belongs to non. 
residents, not having any agent o 
atty. &c. the receiver of taxes who 
makes out the list of property taxed 


-&c. is to advertize such—for six 


months successively once in each 
month in a public gazette, and if the 
tax is not paid, it is doubled. 

95. Before a sale, is notice to be 
given &c ? 
A. Notice is given of the sale of land 
for taxes, the amount of tax due, and 
of the time and place. 

96. What officer is to give this no- 
tice 2 
1. The collector of taxes. 

97. In what manner &c. 
4. In case of resident defaulters, 
notice is given in the newspaper, 2v 
days; (2) the place of sale is at the 
court house of the county where the 
land lies : As to nonresidents, whose 
tax has been advertised for 6 months 
as before mentioned by the receiver 
and remain unpaid, the collector 
proceeds forthwith to sell &c. 


(1) This enumeration is as stated in the 
M.S.—It appears however not to comprehend 
all personal actions. What actions are com- 
prehended under the term “ other acknow- 
ledgments” is uncertain, Ed. 

(2) Perhans this should be 30 days, from 
the M. S. I am not certain. Ed. 
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9g. If a sale takes place, is the 
deed absolute ? 
4A. The deed is absolute. 

99. If not, what time is allowed to 
redeem, and on what terms : at what 
place or office, are the sales entered ? 
4. The sales are entered in the 
Comptroller’s office. 

100. Do lands on which taxes are 
not paid, in any case vest in the state: 
and then how and in what time to be 
redeemed ? 

4. They never do. 

101. What officer in any county, 

oughta non-resident desirous of keep- 
ing his taxes paid, correspond with 
for that purpose: or what is most 
prudent for him to do ? 
4. The post-master or clerk of the 
Superior court, or it would be most 
prudent to have an agent appointed ; 
for in the latter case, if he neglected 
to discharge his duty he would by 
statute, be liable. (1) 


No. xi. MISCELLANEOUS. 
BAIL, AC. 


102. May debtors pendente lite, be 

restrained from alienating &c. Is 
the debtor liable to be holden to 
hail, &c? 
A. Debtors property pendente Lite 
may be attached, provided they are 
about to remove or are actually re- 
moving without the limits of this 
state; and they may be held to bail 
in such cases although none should 
be required at the commencement of 
the suit. 


(1) My correspondents were obliging 
enough, to send me a particular abstract of 
the tax laws; from which and their answers, 
the foregoing account is given, possibly what 
I have incorporated may be imperfect.—It 
seems non-residents may be double taxed, and 
their lands sold without redemption ina few 
months. Ed, 
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In ordinary cases where bail is 
required, an affidavit must be made 
by the plaintiff of the amount of the 
debt due, and that he hus reason to 
apprehend the loss of the whole or 
some part of his debt wnless the deft. 
is held to bail. 

If a non-resident plaintiff make 
this affidavit out of the limits of the 
state, it must be accompanied by a 
certificate under the great “seal of 
the state” of the Governor, that the 
person testing the affidavit, is au- 
thorized to take affidavits &c. 


LETTERS OF ATTORNEY. 


103. Is there any provision for the 

proof &c. of letters of Attorney, made 
in other states or foreign parts, for 
the conveyance of lands &c. in your 
state ? 
A. The execution of letters of attor- 
ney must be duly authenticated by a 
notary, and a certificate of the go- 
vernor under the seal of the state. 


ALIENS. 


104. Do aliens stand on the foot- 
ing of the common law, in respect of 
taking by descent, or purchase: may 
they in any case hold real estate, 
as in mortgage ? 

A. Aliens, cannot hold real property 
by purchase or descent. 


ADMINISTRATION. GUARDIANSHIP. 


105. Is the right of administration 
regulated as in England by the 31 
Edw. iii. c. 11. and 21 H. viii. c. 5. 
or by local acts ? 

A. The right of administration, is 
regulated by the same rules as apply 
to descents and distribution. 

If an administratrix marries, on 
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application she will be superse- 
ded. (1) | 

106. May guardians be appoint- 
ed by will: does the common law 
regulate &c ? 
4. Guardians may be appointed by 
will; they are also appointed by the 
ordinary. 


PAYMENT OF DEBTS BY EXECU- 
TORS AND ADMINISTRATORS. 


107. Is the law of England, in re- 

gard to the order of paying debts by 
ex’rs and adm’rs, in force &c ? 
4. Debts take priority as follows, 
ist. Funeral expenses; 2d. other 
expenses of the last illness; Sd. 
charges of probate and of adminis- 
tration; 4th. debts due the state ; 
5th. judgments, mortgages, and exe- 
cutions (the oldest first ;) 6th. rent ; 
7th. bonds and other obligations ; 
8th. debts on open account: But no 
preference of creditors in equal de- 
gree. 

108. May ex’rs and adm’rs give a 

preference by confessing judgments; 
Are lands sold on judgment against 
ex’rs or adm’rs ? 
A. If executors and administrators 
confess judgment, it can only be 
done at the 2d term of the court at 
which the suit is commenced. 

Lands are sold on judgments a- 
gainst executors and administrators, 
de bonis testatoris. 


JOINT-TENANCY. 


109. Is Joint-tenancy in land, as 
at common law, &c 2 
A. Joint-tenancy in land is created 
as at common law and its incidents 
the same; 


(1) Sol understand the M. S.~but it is 
not quite distinct. 


Ed, 
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SEALS. 


110. Is the common law, in regard 
to the effect of instruments sealed, 
and not under seal, in force 2 
4. The common law in regard to the 
effect and operation of instruments 
under seal and not under seal, is not 
changed. (See No 135, 139.) 

111. Is ascroll &c. equivalent to 
wax &c? é, 

4. A scroll is equivalent to wax in 
all instruments. 


BASTARDS. 


112. Are bastards subject to com. 
mon law disabilities ? 

A. Bastards, are subject to the con- 
mon law disabilities. 

113. Are antinuptial children, le- 
gitimated by marriage of the pa. 
rents ? 

4. Antinuptial children, are legiti- 
mated by marriage of the parents. 


ALLUVION- 


114. Does the common law in re- 
spect of alluvion prevail ? 
4. The common law prevails. 


FISHERIES. 


115. Is the owner of lands bor- 
dering on a river where the tide 
flows and reflows, &c. entitled to se- 
veral fishery in front of his land ? 
A. The owners of lands bordering 
on navigable water, are entitled to 
the right of fishery. 

116. Is this so by statute, or u- 
sage ? : 

4. This is by usage. 


FRAUDULENT CONVEYANCES. 


117. Are the 13. and 27. E. against 
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fraudulent conveyances in force in 
our state: or similar acts ? 

A. The statutes of 13th et 27th 
Eliz. are in force, in extenso. 


STATUTE OF FRAUDS. 


118. Is the 29. Car. ii. c. 3. (called 
the stat. of frauds, ) or similar provi- 
sions, adopted in your state ? 

A. The statute of 29 Car. ii. ¢. 3, is 
also in full force. 


USES. 


119. Is 27. H. viii. called the Stat. 
of uses, (or similar provisions) in 
force 2 
4. The statute of uses, is in force. 

120. Is the English law of uses 
and trusts, in force ? 

4. The english law of uses and 
trusts, is in force in this state. 


BARON AND FEME. 


121. Is the common law of baron 
and feme adopted: does the wife’s 
chattels vest in the baron ? 

4. The common law prevails gene- 
rally, with this further, that the land 
of the wife also vests absolutely in 
the husband on marriage. 

USURY. INTEREST. 

122. What is the rate of interest ? 
4. The rate of interest, is 8 per cent. 

a What provisions against usu- 
ry 3 
1. Our usury law avoids the con- 
tract, and inflicts as a penalty $3 
times the amount of the contract. 


BOOK ACCOUNTS. 
124, Are book accounts evidence 


in your state: for what things fur- 
nished &c 2 
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4. Merchant books containing the 
original entries with proof of deli- 
very of the articles by the clerk, or 
ifhe be dead, of his hand writing, are 
evidence ; if no clerk, then on proof 
of that fact, inspection of the books 
and the reputation of the merchant 
for keeping correct accounts, they 
are evidence of goods sold; but not 
of cash charges. (1) 

125. Is interest recoverable on 
book debt ? 
4. On open accounts, no interest is 
recoverable at all. The cases in 
which interest is allowed are, upon 
liquidated demands signed by the 
party to be charged. 


BILLS OF EXCHANGE AND PROMISS®O- 
RY NOTES. 


126. Are foreign and inland bills 
of exchange and promissory notes 
negotiable ; and generally governed 
by the law of England ? 

A. 'They are negotiable by statute, 
whether they contain negotiable 
words or not. (2) 

127. Must demand be made by the 

holder, and notice of non-acceptance 
or non-payment be given to the draw- 
er or endorser, by the rules adopted 
inthe English law, to entitle him to 
recover ? 
A. Such demand and notice is neces- 
sary in order to charge the drawer 
or indorser ; but as regards the time 
of notice, it cannot be said that as 
yet, our courts have adopted the en- 
glish rules on this head. 

128. Is a protest for non-accep- 
tance or non-payment necessary, on 
inland bills and promissory notes ? 


(1) Proof is doubtless always required, that 
they are the books containing the original 
entries Ed. 

(2) Ithink this is the import of the M.S, 

Ed, 
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A. A protest is not necessary on in- 
land bills, though usual. 

129. Isthere any peculiar practice 
in your state, on this subject ? 
A. Nothing, but what is mentioned. 

130. What damages are recovera- 
ble, upon the protest of foreign bills 
of exchange ? 
4. We have no statute in relation to 
damages upon non payment, protest 
and return of foreign bills. 

A usage is established by the board 
of commerce in Savannah; in the 
interior of the state we have none. 


DIVORCE. 


131. Are Divorces, a_ vinculis 
granted in your state &c ? 

A. Divorces * a vinculo matrimonii” 
are granted in this state upon “ legal 
grounds,”’ also for adultery. 

All libels for divorces are first to 
be tried in the superior court before 
a special jury ; and if they by their 
verdict find there exist sufficient 
causes to grant a divorce “a vinculo 
matrimonii,” the record is certified 
to the legislature, and they divorce 
the parties or not as they think pro- 
per. 
the jury is confirmed, and the par- 
ties are divorced by a law. 


ATTACHMENTS. 


132. Do foreign and domestick at- 
tachments issue in your state, a- 
gainst absent, or foreign debtors ? 
4. Attachments issue in five cases ; 

ist. Where the debtor resides 
out of the state. 

2nd. When he is actually re- 
moving out of the state or county. 

Srd. When he absconds. 

4th. When he conceals himself. 

5th. When he stands in defiance 
of a peace officer. 

Upon any of the foregoing grounds 


Most usually the verdict of 
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an attachment may issue ; the party 
applying for it must make oath of 
the ground of his application and 
swear to the amount of his debt; he 
is also to give bond and security to 
the defendant conditioned that he 
will prosecute his attachment to ef- 
fect and not discontinue or be cast in 
his suit, and in default then he will 
pay all costs and also all damages 
that may accrue from sueing out the 
attachment. Attachments by the 
statute may issue whether the debt 
be due or not. 


LANDLORDS AND TENANTS. 


133. Is the law of landlord and 
tenant, in regard to distress for 
rent, similar to the English law ? 
A. Distress for rent is limited to 
Savannah and Augusta; in other 
parts of the state the recovery must 
be on verdict. 


SET-OFF. 


134. Is the law of set-off, similar 
to the English law, and that of other 
states ? 

4. Mutual debts may be set off in 
this state, and the law is similar to 
the english. 


CHOSES IN ACTION. 


135. Are choses in action assign- 
able: may the assignee sue in his 
own name: is there any liability of 
the assignor over, unless stipulated ? 
A. Choses in action are assignable 
by statute, and stand as to liabilities 
&c. of the respective parties, upon 
the like principles as govern bills of 
exchange. 

136. Is the common law in respect 
of choses in action, adopted ? 

A. The common Jaw in relation to 





eh 


— At a st OUR 





ty 
. of 
and 

he 


he 
ef. 
t in 
vill 
es 
the 
the 
ebt 


ind 
for 


ier 
ust 


lar 
er 


11S 
of 
|? 
le 
es 
mn 


of 


ct 





r1921,2.] GEORGIA. 


choses in action governs, with the 
above exceptions. 


LIFE ESTATES &c. 


137. Are tenants for life, years, &c. 
entitled to the same rights, and sub- 
ject to the same liabilities, as by 
the common and statute law of En- 
gland ? 
4A. Tenants for life, years &c. are 
entitled generally to the same rights 
and subject to the same liabilities, as 
by the common and statute laws of 
england. 


DECREES IN CHANCERY. 


158. How are decrees in equity 
executed &c ? 

A. Decrees in chancery are executed 
in like manner, as judgments at law. 

The sheriff executes the process in 
every instance. 

Mortgages are not foreclosed in 
chancery, but on a twelve months 
rule nisi, granted by the superior 
court of the county where the land 
lies. 


INSOLVENT ESTATES. 


139. Incase the estate is insolvent, 
are creditors paid pro rata, &c ? 
4. In cases where the testator or in- 
testates estate is insolvent, judg- 
ments, mortgages, and executions 
lodged in sheriff’s hands are liens 
and take preference according to 
their legal priority over each other ; 
the rest of the creditors are then 
paid pro rata. 


PUBLICK OR PROPRIETARY LANDS. 
140. Are there any lands which 


belong to the State: how obtained 
by one desirous of purchasing: Is 
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there any proprietary land, and how 
obtained ? 

4. 'There are lands belonging to the 
state, which will probably be sold at 
auction to the highest bidder. There 
are no proprietary lands to be taken 
up or located. (1) 


(1) We transmit to you an account of 
what is called here * Head Rights,” being a 
certain portion of the vacant public lands, 
which every citizen of this or any other state 
is entitled to gratis. 

I. By our stut. of 1779, any free white 
person or head of a family may have allotted 
to him 200 acres of land, and 50 acres for 
every negro not exceeding 10. 

An act in 1780, entitled every citizen of 
this or any other state toa grant of head 
rights, viz. 200 acres for the head of a family, 
and 50 for each member of the same white 
or black, to be laid out on any vacant lands 
not in possession of the indians. 

The locater from another state by thisact, 
is required to bring his whole family into the 
state, to take the oaths to the government 
and give security for settling the land within 
9 months. 

An act in 1783, in addition to the above 
gives to persons entitled to “‘ head rights,” the 
option to purchase 50 acres for every head 
right in his family at ls. per acre for the Ist. 
100 acres, and Is. 6d. for the 2d. 100 acres &c. 
not to exceed 1000 in all, with a condition 
that a part is to be cultivated 12 mo. before 
a grant can issue. 

II. The method of locating “‘ head rights,”’ 
is by application to the County Surveyor, who 
is elected by the people: 

This officer makes and is to record the plats 
within 2 months, and transmit copies to the 
Surveyor General within 3 months. 

A caveat may be entered against passing 
the grant in the office of the county surveyor, 
in which case the grant is not to issue until 
the caveat is tried; and the c. surveyor is to 
advertize all caveats entered in his office 30 
days. 

Caveats are tried before the “ justices of 
the county or any 3 of them,” on the day 
succeeding that on which they meet for the 
purpose of granting warrants for land. 
















ENGLISH LAW BOOKS. 


141. Are English law books, al- 
lowed to be read in your State 
courts : if so, under what limitation? 
4. English law books, are allowed 
to be used in the courts of this state 
as authority. 
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Such as contain cases argued and 
determined prior to the revolution 
are received as evidence of the law, 


| Of the reports of cases in our siste; 


states, ** Johnson’s (New York) Re- 
ports,’’ stand the highest. 





A jury of 12 freeholders of the bystanders 
are empanelled and sworn to try the dispute 
according to law and equity, and they imme- 
diately proceed to try it and render their ver- 
dict :— 

By an act of 1784, an appeal is allowed to 
the Governor, whose decision is final.® 


* This is the outline of my correspondent’s 
communic.tion on ‘head rights." do not 
clearly understand, from what authority the 
grant issues, to persons claiming head rights, or 
land purchased in addztion, but presume it is to 
be in some way the business of the county jus- 
tices -— 

Nor does it appear—what are the conditions 
of settlement and cultivation ; or indeed whe- 





ther citizens of Georgia, are subject to any con 
ditions ;—nor whether a family is to go on th. 
head right land &c. 

On the whole, the bounty beld out to settlers iy 
Georgia by the gratuity of bead lands—would 
seem to be very considerable, especially in connec. 
tion with the right of increasing the quantity to 
the amount of 1000 acres at ls. and 1s. and 6d, 
per acre. 

My correspondents appear to question the |e. 
gal right of the governor under the act of 1784, 
to try caveats on the appeal, inasmuch as that 
uct was passed anterior to the formation of tly 
constitution, which expressly vests the Superior 
Court with exclusive cognizance in all cases of 
titles to dund, to be triedin th county where ihe 
land lies. Ed, 
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No. 1. STATE OFFICERS. 


1. Who is Governor of your state 

&c. ? 
4. Jonathan Jennings; residence, 
Corydon; Elected by the people; 
styled ‘the Governor of the State 
of indiana; (1 term of office $3 
years and until a successor chosen 
and qualified ; but not to hold longer 
than 6 in any term of 9 years ; sala- 
ry $1000. 

2. Secretary of state Kc. ? 
A. Robert A. New ; residence, Cory- 
don ; appointed by joint ballot of both 
houses of the general assembly ; 
term of office 4 years, or until a new 
one be chosen. 

3. Chief justice of the su- 

preme court of law, &c. ? 
A. James Scott ; residence, Charles- 
town; term of office 7 years; ap- 
pointed with 2 associates, by the 
Governor by and with the advice 
and consent of the senate; salary 
$800. (2) 

(1) “‘And commander in chief of the ar- 
my and navy ot this state and of the militia 
thereof.”? Const. 

2) We have no officer recognized specially 
as ‘‘Chief Justice.” The law organizing the 
supreme court follows the words of the con- 
stitution ; *‘ The supreme court shall consist 
of three judges any two of whom shal! form 
a quorum &c.” Sames Scott is the presiding 
and the senior judge of the three. fesse L 
Holman and Isaac Blackford are, the other 
two. Salaries $700. 














4. Clerk of the superior or 

supreme court, &c. ? 
A. Henry P. Coburn, clerk of the 
supreme court ; residence, Corydon; 
appointed by the court; term of of: 
fice during good behaviour. 

5. Attorney General: &c.? 
A. Harbin H. Moore; appointed by 
the legislature; term of office 3 
years ; salary $200; residence Co. 
lumbus. (3) 

6. When, and where, is the annu- 
al meeting of the legislature ? 

A. Corydon, Harrison County ; (4) 
The legislature assemble there a 
the 1st Monday in December. 





UNITED STATES OFFICERS. 


7. Who is District judge, &c. ? 
4A. Benjamin Parke; Vincennes, 
Knox County. 

g. Clerk ofthe District cour! 
&c. 2 





(3) The duty of this officer is to represet! 
the state in the Supreme Court only, wher? 
questions of law in criminal cases are fre: 
quently brought for adjudication. 

(4) BY the constitution until the year 1825, 
and until removed by law: Indianapolis was 
laid out for the permanent seat of govert 
ment in the summer of 1821. Lots are 
be sold in October 1821. This place is no 
far from the territorial centre of the state 
In al} probability, the legislature will asse™ 
ble there in 1825; but no law is yet passed © 
that effect. 
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4. Henry Hurst ; Corydon. 

9, —— District Attorney, &c. ? 
4. Charles Dewey ; Madison, Jeffer- 
son Co. 

10. Marshal, &c. 2 
4. John Vawter ; Vernon, Jennings 
Co. 

11. What Justice of the S. court 
of the U.S. holds the circuit in your 
state, &c. 2 
4. Indiana is not included as yet 
within any circuit. 

12. At what times and places, are 
District courts of the U. S. held, &c.? 
4. On the first Mondays in May and 
Vovember, at Corydon. 

13. —— Circuit courts &c. 2 
A. There is no Circuit Court. 





LAWS—LAW BOOKS. 


14. What number of volumes, does 
the compiled body of your Statute 
law consist of, &c. 2 
A. We have the Revised Code of 1807, 
containing the laws of the Territory; 
and another of the laws of the State 
to January 1818. 2vols. They are 
quoted as the old and new “ Rev. 
Code.”” 

15. Can the publick laws in pam- 
phlets, be procured, &c. 

4. Probably copies may be had of 
the last $3 or 4 years from the state 
printer. 

The two revised codes could be 
procured through the agency ofa 
friend, but a complete set of territo- 
rial laws from the organization of 
the N. W. Territory, I do not think 
is owned by any lawyer or officer in 
the state. 

16. Isthere any Digest of the state 
laws &c ? 

4. None, except the two legislative 
revisions or compilations, above 
mentioned. (1) 


(1) Sfudge Parke has recently (1821) been 
appointed by the legislature to revise our stat- 
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17. Are there any Reports of cases 
in your state courts, &c. ? 

18. Is there any Digest of cases tn 
your state courts, &c. ? 

19. Are there any Treatises on 
the law, in your state &c. 2 

20. Foreign law books repub- 
lished in your state, &c. ? 

Q1. Reports of Cases in the 
district or circuit courts of the U.S. 
in your state, &c. ? 

22. Is there any Digest of cases 
in those courts, &c. 2 

23. Have any books been compo- 
sed, in your State, &c. ? 

4. No books within the purview of 
any of the preceding questions, have 
been published in Indiana. 








ATTORNIES— COUNSELLORS. 


24. Is there any distinction in thé 
profession of Attorney and Counsel- 
lor, &c. 2 
A. None. 

25. By whom are attornies or 
counsellors admitted, &c. 2 
A. By two Judges of the supreme 
court or by two circuit Judges on ex- 
amination, no previous term of study 
being required. 

A certificate from the Court of 
some county, of good moral charac- 
ter, is indispensable to the candi- 
date’s receiving a licence to practise. 
A licence from the supreme judges 
admits to all the courts in the state. 
A licence from two circuit judges to 
all the circuit courts. 

It is the duty of the Clerk of the 
supreme court to keep a Roll of all 
Attornies and the time of their ad- 
mission, (priority of time giving 
rank as the bar are called on for mo- 
tions) and to endorse on their licen- 





ute laws, and to digest a code to be submitted 
to the next legislature &c. for which service a 





compensation of $1000. is allowed. 
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ses that they have taken the oath 
prescribed by law &c. 

26. On what conditions, &c. from 
other states, &c. ? 
A. On examination, in the same 


manner as noviciates. But where 
character is known, a certificate is 
dispensed with and examination no- 
minal. 


COURTS. 


27. What are the names of the se- 
veral courts in your state, &c. ? 
A. * Justice of the Peace,’”’ “ Court 
of County Commissioners,” * Asso- 
ciate Judge’s Court’’ (i. ¢. our probate 
court,) ** Circuit Court,’’ ** Supreme 
Court.” 

28. Their style, &c. ? 
A. * Justices of the Peace,” ** Coun- 
ty Commissioners,” “Associate Jud- 
ges,’’ President Judge,” “* Judge,” 
(of the Supreme court.) 

29. The extent of their several ter- 
ritorial jurisdictions, &c. ? 
A. Justices of the peace in criminal 
cases, have jurisdiction throughout 
the county in which they are com- 
missioned; in civil cases they are 


confined to the townships in which | 


they are elected and reside, except 
when in an adjoining township no 
justice can be found. 

The jurisdiction of County Com- 
missioners and Associate Judges, as 
well as that of the Circuit Courts, 
extends to the county. 

The state is divided into 5 circuits 
embracing from 8 to 12 counties in 
each circuit. 

For each circuit there is appointed 
a president judge and two associate 
judges, who hold courts in and for 
each county at stated times, usually 
3 times in each year. ‘The president 
alone in the absence of the associate 
judges, or the president and one as- 
sociate judge in the absence of the 
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other, are competent to hold a court, 
as also the two associate judges in 
the absence of the president, except 
in capital cases and cases in chan. 
cery. 

‘Lhe President Judge has chancery 
Jurisdiction throughout the circuit; 
and may execute in any part of 
the circuit the duties which in ya- 
cation, are discharged in any par. 
| ticular county by the associates. 

The appellate jurisdiction of the 
Supreme court (and it has no other, 
except in a single case) is co-exten- 
sive with the state. 

30. Which have original jurisdic. 
tion, &c. 2 
4. I. ** Justices of the Peace.” 

A Justice of the Peace has original 
jurisdiction in all cases of debt and 
account, where the sum demanded or 
due exclusive of interest does not 
exceed $50. 

They may take confessions of 
judgment to the amount of $100. 

They have jurisdiction of all tres- 
passes committed on personal or real 
estate or to the person, where the 
damages claimed do not exceed $20. 

In demands for rent they are limit- 
ed to $30, and in trover and conver: 
sion to $20. 

From their judgments in all civil 
cases an appeal lies on payment of 
costs, to the Circuit Court of the 
county. 

II. The “ Court of County Com- 
missioners.” 

This court consists of three * qua- 
lified electors,”’ one of whom is an- 
nually elected by the electors of the 
county to continue in office three 
years. 

They are made by law a body po- 
litic and corporate; have the regu- 
lation of the domestic police of the 
county and are invested with exten- 
sive powers. 

The clerk of the circuit court for 
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the county is ex officio their clerk, 
and the sheriff of the county is bound 
to attend their orders. 

The appointment of constables, 
overseers of the poor, inspectors of 
elections, the assessment of county 
taxes, the opening regulating and 
repairing of roads, establishment of 
ferries, granting of tavern licenses, 
the selection of grand and petit ju- 
rors, and supervision of weights and 
measures fall under their jurisdic- 
tion. 

They hold 4 sessions a year. 

In certain cases where individuals 
consider themselves aggrieved, an 
appeal lies from their decision to the 
Circuit Court. 

III. “ Probate Court’ or “ Asso- 
ciate Judges’ Court.” 

The clerks of the several Circuit 
Courts, are authorised to take proofs 
of last wills and testaments and to 
grant letters testamentary and let- 
ters of administration in vacation ; 
which letters &c. so granted by them 
may be repealed by the associate 
judges in term time. 

These clerks are Recorders of all 
wills, testaments &c. and all admi- 
nistration bonds, inventories, ac- 
counts &c; and otner documents ap- 
pertaining to the settlement of es- 
tates of decedents are filed in their 
respective ofiices. 

The * Associate Judges” have ge- 
neral power to act as judges of pro- 
bate, appoint guardians and bind out 
minors &c: They are invested with 
power to award process, punish for 
contempts and are courts of record. 
The clerk of the Circuit Court and 
the sheriffs of the county are ex ofli- 
cio officers of the probate court. 

An appeal lies in all cases from the 


decisions of the Probate to the Cir- | 


cuit Court. 


They hold the same number of 
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terms as the circuit courts, which 
are generally three in the year. 
IV. The © Circuit Courts.” 

The president and associate judges 
in their respective counties have 
jurisdiction, over all crimes and mis- 
demeanors whatever committed with- 
in the several counties ; and original 
jurisdiction in all cases matters and 
things at common law and in chan- 
cery, and full cognizance of all ac- 
tions real personal and mixed ; and 
may issue all writs and process ne- 
cessary to carry these powers into 
effect according to the course of the 
common law and the usages of courts. 

Chancery and common law suits 
are tried promiscuously, according 
to the direction of the court and con- 
venience of parties. 

V. The “Supreme Court.” 

The supreme court consists of 3 
judges (any two of whom is a quo- 
rum) and has appellate jurisdiction 
only, in all cases of law and equity 
coextensive with the limits of the 
state, with plenary powers to carry 
their jurisdiction into effect. 

The only original jurisdiction giv- 
en to this court by statute is in chan- 
cery, when the president judge of 
any of the circuits is interested in a 
case, or prejudiced, or has been coun- 
sel for either of the parties ; then the 
cause is certified to the Supreme 
Court which takes original cogni- 
zance of the same. 

The proceedings in chancery are 
iby Bill and Subpoena according to 
ithe English Practice. (1) 


(1) The judges of the supreme court are 
appointed by the governor by and with the 





advice and consent of the senate; the presi- 
tents of the circuit courts, are appointed by 
joint ballot of both branches of the general 





assembly ; the associate judges, are elected 
| by the qualified electors in the respective 


| countiés ¢ 


The judges of the supreme, cirenit and i 
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31. —— partly original,and part- 
ly appellant &c. ? 

32. —— appellant jurisdiction on- 
ly, &c. ? 

33. Which are courts of equity, 
and which of law, &c. ? 

A. The answer to these questions 
will be found under Vo. 30. 

34. What methods are used to 

carry up judgments &c. ? 
4. Cases are taken up from inferi- 
or courts to the superior court by 
appeal and writ of error, under the 
following limitations and restric- 
tions. 

No appeal is allowed in a crimi- 
nal case, nor can any writ of error 
ina criminal case operate as a super- 
sedeas. 

No appeal can be granted from 
an inferior court unless judgment 
be final and amounts exclusive of 
costs to $50, or relates to a fran- 
chise or freehold. 





ferior courts hold their offices for 7 years if 
they so long behave well; receive a compen- 
sation not to be diminished during continu- 
ance in office: The president judge must re- 
side within the circuit: The Supreme Court 
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Every appeal to be prayed for at 
the time of rendering the judgment, 
and bond and security to be given 
within such time as the court shal! 
fix, for due prosecution of the same. 

A writ of error cannot be brought 
after the expiration of 5 years from 
the passing the judgment or decree 
complained of, with the usual excep- 
tion in favour of femes covert, in- 
fants, absentees &c. &c. See the 
laws of Indiana, session acts of 1817, 
18 & 19. more especially, the Re- 
vised Code of 1818. | 


MISCELLANEOUS. 


35. Who is State Printer, &c. 2 
4A. Armstrong Brandon, Corydon. 
36. Who is the principal Bookseller 
at the seat of Government 2 
A. There are no booksellers in the 
state. 





is held at the seat of government: The su 
preme court appoints its own clerk ; and the 
clerks of the circuits in the several counties, 
are chosen by the qualified electors in each: 
all Clerks hold for 7 years untess re-appoint 
ed. Const. 
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No. 11. CONVEYANCE BY DEED, &c. 


1. What is the kind of Deed most 
jn use in your state &c. is it that of 
bargain and sale ? 

4. Our common deed is that of bar- 
gain and sale. 

2. Does the legal possession pass 

without livery, &c. 2? 
4. The legal possession is conse- 
quent upon the execution of the deed, 
without livery or other act of either 
party. (1) 

8. In the creation of estates in fee, 
or fee tail, are technical words ne- 
cessary, &c. ? 

4. The common law is observed ex- 
cept in respect of entails, which are 
estates unknown to our laws. 

4. Is the construction of common 
assurances, governed by the rules of 
common law ; or by the intent, &c. 2 
4. The common law governs. 


5. Are attesting witnesses &c. re- 
quired to conveyances ? 


4. Two subscribing witnesses are 
necessary, unless acknowledged by 
the grantor before an authorised 
oilicer. 


(1) We have no local acts on the subject 
embraced in this question. but for more fully 
comprehending our situation as to the com- 
men law and acts of parliament I here insert 
the 52d chapter of the Revised Code of 1818, 
which was at this time newly declared, but 
had been in force many years —‘‘ Be it en- 
acted &c. that the common law of England, 
all statutes or acts of the British parliament 
made in aid of the common law prior to the 4th 
year of the reign of K. Fames the first (ex- 
cepting the 2d sec. of 6th chap. of 43d Lliza- 
beth, the 8th chap 13th Elizabeth and 9th 
chop 37th Henry viii,) and which are ofa 
general nature not local to that kingdom and 
Not inconsistent with the laws of this state, 
and also the several Jaws in force in this state, 


shall be the rule of decision and shall be con- | 


sidered as of full force until repealed by 
legislative authority.” 
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6. Must the deed be sealed ? 
A. Yes. 

7. Is a scroll sufficient ? 

4. Yes. 

8. Are the common law requisites 
for the perfection of Deeds &c. alter- 
ed in any particulars, in your state ? 
A. Itis believed not, further than re- 
spects subscribing witnesses. (See 
No. 5.) 

9. Is it necessary to the validity 
of a Deed as between the parties &c. 
that it should be acknowledged by 
the grantor, or proved by the witnes- 
ses, and be recorded ? 

A. No. 

10. As against bona fide subsequent 
purchasers and mortgagees ; must the 
prior deed or mortgage to affect 
them, be recorded: within what pe- 
riod: in what office: will notice of 
the prior title, though unrecorded, 
bar the second incumbrancer ? 


A. They must be proved and record- 
ed within twelve months after exe- 
cution, or are void as against any 
subsequent purchaser or mortgagee, 
unless proved and recorded before 
the proving and recording of the 
subsequent conveyance: As to the 
effect of notice other than by record- 
ing, it may be doubtful; I subjoin 
the words of our statute. (2) 

11. May a feme covert convey 
estate held in her own right, and her 
dower in the husband’s estate, &c. ? 
A. Yes. 


(2) Every deed of conveyance that shall 
at any time after the publication hereof be 
made and executed and which shall not be 
proved and recorded as aforesaid, shall be ad~ 
judged fraudulent and void against any sub- 
sequent purchaser or mortgagee for valuable 
consideration, unless such deed be recorded 
as aforesaid before the proving and record- 
ing the deed or conveyance under which such 
subsequent purchaser or mortgagee shal! 


! claim. Rev. Cod. 1818. chap. 28. Sec. 8. 
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12. Is this done by joining with 
him in the conveyance, &c. ? 
4A. By joining with the husband. 

13. Is a private examination of the 
feme necessary, &c. ? 

A. This is necessary. 

14. What oflicers may take this 
examination, &c. 2 
A. The Recorder of the proper coun- 
ty, a Justice of the peace where the 
land lies, or any Judge of the Su- 
preme, or Circuit Courts. 

15. What is the form ofa certifi- 
cate by the officer, where a feme cov- 
ert acknowledges the execution,&c? 
A. * Indiana ! 

County of——-ss. 

Personally appeared on this day 
af-——182 before the undersigned 
E. F. one of the justices of the peace 
in the state aforesaid (or other pro- 
per officer describing his office) 4. 
B. and C. his wife who severally ac- 
knowledged the within written con- 
veyanee (or instrument) to be their 
act and deed; and the said C. being 
examined by me separate and apart 
from her husband and having had the 
contents of said conveyance by me read 
{or made known] to her declared, that 
she voluntarily and without any coer- 
clon or compulsion from her husband 
sealed and delivered the same as her 
act and deed. 

Given under my hand and seal. 

E. F. |SEAL.]” 

To be certified on the back of the 
deed, instrument, &c. (1) 

16. To bar the feme of dower in 
the husband’s estate; is her joining 
m the deed, and making such ac- 
knowledgment, necessary in all ca- 
ses, &c.? 















































(1) We have no form prescribed, the above 
is collected from the statute; I have given 
the words, at least all substantial ones. 

Judges of the Supreme and Circuit Courts 
and Justices of Peace of any county other than 
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4. Yes in all cases ; there is no dif. 
ference between residents and nop 
residents. 

17. Generally, is there any thing 
peculiar in respect to dower in your 
state ? 

A. No. 

18. What Officers in your State 
are authorized, to take acknowledg. 
ments and proofs of deeds and mort- 
gages ? 

A. See answer to No. 14. 

19. What is the form of a certif- 
cate by such officer, when the gran- 
tor acknowledges the execution ? 
4. ‘The same as in Answer No. 15, 
omitting what relates to the wife. 

20. What is the form when the ex. 
ecution is proved before him, by the 
deposition of the subscribing wit- 
nesses ? 

A. * Indiana ! 

County of-——ss. 

Personally appeared on this day 
of —~182 before the wndersigned 
E. F. one of the justices of the peace 
in the state aforesaid (or other officer 
describing his office) O. P. one of 
the subscribing witnesses to the within 
conveyance (or instrument) and made 
oath that he saw A. B. the grantor 
sign seal and deliver the same as his 
act and deed. 

Sworn before me the day and year 
aforesaid. 











E. F.”** 
21. Must the grantor or witness 
subscribe the acknowledgment, or 
deposition ? 
A. No. 
22. Is the certificate to be under 


— 





that where the land lies, may take the above 
acknowledgments and proofs, and the same 
duly certified by the clerk of the circuit court 
under the county seal, shall be as valid and 
effectual as if taken before a justice of peace 
of the county where the land lies. Rev. Cod. 
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the seal, as well as the hand of the 
officer ? 
4. In the case of relinquishment of 
dower the hand and seal of the officer 
is required by law. In other cases 
the law has not exacted it. It is 
however the usual practice. 

23. If a quaker is witness, what is 
the form of affirmation by your law ? 
A. © 1A. B. do affirm that Iwill &c. 
and that as I shall answer to God at 
the great day.”’—The words in the 
certificate in such case would be 
“and being affirmed according to 
law saith that &c.” 

24. if a grantor, mortgagor, or 

witness, is in another state or territo- 
ry, What officers in such other state 
&c.may take the acknowledgment of 
the grantor, or deposition of the wit- 
ness, to the execution ? 
4. In such case the deed may be ac- 
knowledged or proven as before di- | 
rected, before any judge or justice 
of peace where the deeds are exe- 
cuted and certified under the county 
seal, then to be admitted to re- 
cord here and will be considered as 
valid and effectual as if here executed 
and acknowledged. 

25. Where the officer is of another 
state &c. what proof or instrument 
must be made or annexed to his certi- 
licate, showing he is such officer &c ? 
4. No proof is necessary by our 
laws. ‘he seal of the county from 
which the deed comes like that of a 
notary, proving itself. 

26. If grantors or witnesses are 
dead, removed from the state, or can- 
not be found ; is there any provision 
in those cases for secondary proofs, 
&c, 2 
d. Yes; first the hand writing of 
Witnesses may be proved; in default 
of which that of the grantors, on 
Which the deed may be admitted to 
record and read as evidence in court. 
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are in a foreign country, and living 
or dead, is there any provision for 
taking an acknowledgment or proof 
in such country ? 

4. The same recourse to hand writ- 
ing of witnesses and grantors, as in 
the preceding case. 

28. Are deeds and mortgages 
recorded, evidence ; by whom are 
copies exemplified 2 
Al. Yes; but we have no law respect- 
ing exemplications of deeds. The 
records themselves are usually 
brought into court. Our counties 
are small and the Recorders office is 
invariably kept at the seat of justice. 

29. In what order, do mortgages 
take preference of each other ? 

4. Within a year from the date or 
more properly ** execution” they take 
preference by priority of execution, 
afterwards, by priority of recording. 

30. Is any time allowed after exe- 
cution, within which the mortgage 
being recorded, a subsequent mort- 
gage gains no priority by first re- 
gistering ? 

A. Twelve months. 

31. May deeds of mortgage, be ac- 
knowledged and proved in like man- 
ner in and out of the state, recorded 
and have like competency in evi- 
dence, as absolute deeds &c 2 
A. There is no difference. 

$2. In regard to the execution of 
deeds and mortgages in your state, 
is there any other thing to be obser- 
ved, &c. ? 

A. It is believed not. 


No. 111. JUDGMENT, (EXECUTION) 
&c. 


33. Do judgments bind real pro- 
perty, and may it be sold on execu- 
tion in your state ? 

A. Real estate is bound by the judg- 
ment, and may be sold on execution. 
34. From what time is a judgment 








27. Ifthe grantor and witnesses 
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(or decree in equity,) a lien on real 
estate, against alienation of the debt- 
or, &c. 2 

A. From the actual signing. 

35. What is the order of priority 
among judgment creditors, in res- 
pect of lands? 

4. By priority of judgment. 

86. Does a judgment bind, after 
acquired land ? 

A. This is doubtful; res non adjudi- 
cata. 

$7. In respect of chattels, has the 
first judgment, or first execution de- 
livered, the preference ? 

A. The first execution, chattels not 
being bound until delivery of execu- 
tion into the officer’s hands. 

38. In respect of chattels, may the 
debtor alienate, before execution de- 
livered ? 

A. Yes. 

89. Is a prior judgment in an In- 

feriour court, a lien on lands without 
its jurisdiction, &c. ? 
A. It is believed not: But an act of 
the last legislature (winter of 1821) 
provides, that a transcript of the 
judgment of any of the circuit courts 
under the official seal of the court 
and signature of the clerk, on being 
deposited and filed with the clerk of 
the circuit court of the county where 
the lands lie, shall from the time of 
such filing bind the lands of the de- 
fendant in such county. 

40. Is there any Court in which 
a Judgment will bind the lands, in 
every county ? 

4. Yes.—Judgments of the supreme 
court would bind according to pri- 
ority, in every county. 

41. Can execution be taken out at 
once, in every county, Ac. 2 
4. An execution directed to the pro- 
per oflicer of the supreme court, ope- 
rates throughout the state.—See pre- 
ceding answer. 

42, Can execution issue immedi- 
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ately after judgment, against reg! 
estate of the debtor, and that be sold 
without any previous appraisment 
&c. and on what conditions as to pay. 
ment ? 

A. Yes. Our executions comman( 
the officer to make so much out of 
the estate of the defendant; but the 
law directs him to take personal pro- 
perty first, in default of which land 
may be taken on the same execution, 

Before it is offered for sale, it i: 
the duty of the sheriff to call an in. 
quest of 12 freeholders to appraise 
it, and unless it brings one half of its 
appraised value no sale can take 
place at any time. 

The creditor however has it in his 
power at any time after an unsuc. 
cessful attempt to sell, to take the 
land at half its appraised value an¢ 
the sheriff is bound to make him 3; 
deed.—icts of 1820, 21. 

43. In such case, is a Deed mate 

and delivered to the party, before 
acknowledgment of it by such officer 
in court, or confirmation by the 
court, valid: [f fraud or irregularity, 
is there any summary redress ? 
4. It is the duty cf the sheriff to ac- 
knowledge the deed in open court, 
no other confirmation of the sale is 
required. 

If the execution is regularly issued 
and it appears together with the r- 
turn correct on its face, there is 10 
summary redress. 

44. Before real estate can be soll 
on execution, must it be appraise! 
and sale delayed, until it brings thi 
appraised value, or some propo!’ 
tion, &c. 2 
4. See answer to No. 42. 

45. Is there any writ of levari fa 
cias, elegit, extent, &c. in yourstate : 
A. There is a writ of levari facta 
to have execution of mortgaged pre- 
mises. But none of elegit or extent 
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is called an extent law—which is 
this ;—Whenever an oflicer under a 
fi. fa. levies on land, the defendant 
has aright to demand a jury of 12 
freeholders who after being sworn 
by the officer, shall examine the pre- 
mises levied upon and say whether 
they will rent in the term of 7 years 
for sufficient to satisfy the execution. 

If their verdict is in the affirma- 
tive the officer is bound to expose the 
term to the highest bidder,—or as is 
the practice to sell the smallest part 
of the term that may be, to satisfy 
the execution. 

46. Are there any laws, to delay 

or impair the remedy on execu- 
tion, by suspension, appraisment, 
and a minimum fixed, &c. or con- 
straining the creditor to receive oth- 
er than lawful money &c. ? 
4. The law of appraisment above 
named and a suspension or * re- 
plevy” law, are the only legal im- 
pediments to the speedy collection of 
debts. 

By the present replevy law enact- 
ed at the last session of the legisla- 
ture, (1) all executions issued by 


justices of the peace are entitled to a 


suspension of 9 months. Those from 
other courts to 12, 15, 18 and 21 
months in the order of their amount- 
ing te $100; over $100 and not ex- 
ceeding 300; over 300 not exceed- 
ing 600; and all sums over 600 to 
the last term of 21 months, on the 
defendants tendering to the sheriff a 
bond with sufficient security to pay 
the execution, interest and cost at the 
expiration of the time. 

The body also on ca. sa. is reple- 
viable on bond and security in like 
manner, and in the same proportion 
4s to amount. 

These bonds have the force of 


(1) “ 1821,” as I infer from my corres- 
Pondent’s letter, Ed. 
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judgments, and if not paid at mata- 
rity execution issues against princi- 
pal and security, upon which no re- 
plevin is to be taken nor delay per- 
mitted. Acts of 1820—21. 

47. What security is required, 
that the property shall not be wasted, 
and be forth coming ? 

48. May the debtor redeem land 


sold on execution, &c. ? 
A. No. 


49. May judgments on warrant 
of attorney, be entered in vacation? 
A. No. 

50. Can judgments be entered on 
warrant of atty. before the debt is 
payable ? 

4. In no Case. 

Judgments may be confessed on 
warrant of Atty, but only in open 
court. We have not copied the ex- 
extreme jealousy of Virginia and 
Kentucky who refuse all quarter to 
warrants of Atty. to confess judg- 
ment, and make it highly penal for 
an Atty. at law to presume to act 
under them. 

51. In such case, is the judgment 
anincumbrance, against a subsequent 
judgment for debts due, and follow- 
ed by immediate execution ? 

52. If after sale and conveyance 
of land on execution, the judgment is 
reversed ; does the estate revert, &c.? 
4. The creditor is responsible for 
the price of the land at public sale; 
there is no reverting. 

53. Is the Ca. Sa. allowed in the 
first instance: are bail exonerated 
by surrender of the principal ? 

A. Yes, to both branches of the ques- 
tion. 

54. May the debtor be imprisoned 
for any sum ; are none exempted, &c.? 
A. For any sum, and none are ex- 
empted. 

55. Is the Ca. Sa. regulated by 
the common law, ¢c. ? 





A. By the common law. 
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56. Are any kinds of personal es- 
tate exempt from execution ? 
A. Personal property not exceeding 
$100, which value is to include the 
indispensable articles for family use 
and support. 


No. Iv. INSOLVENT (LAwW.) (1) 


57. Is there a standing insolvent 
law in your state, &c. Are any per- 
sons on account of the nature of the 
debt, &c. excepted out of it ? 

58. What time is required to effect 
a discharge: Is the claim for a dis- 
charge, determined by the court or 
a jury ? 

59. Must the debtor be actually 
in the gaol, or may he apply for the 
benefit of the law, at any time &c. ? 

60. Is there any thing peculiar in 

your insolvent law ? 
A. Any person insolvent and unable 
to pay his just debts, may by peti- 
tion to the Circuit Court obtain relief 
in the following manner. 

With his petition the applicant 
must file a schedule, containing a 
faithful list of all debts by him owing 
and to him due or accruing, and of 
all his property of whatever charac- 
ter or description. The court there- 
upon orders 60 days public notice to 
be given of the time and place they 
will act on his petition: such notice 
to be published 3 weeks successively 
in some public newspaper printed in 
the state. 


(1) I had almost been of opinion that since 
the decisions of the Supreme Court of the 
U. S. respecting state insolvent laws, it was 
unnecessary to give an account of our own, 
which have fluctuated for severai years past 
with the annual legislation of the country; 
but as it is in the list of questions to which 
answers are requested and as our last act of 
1820 is somewhat peculiar, I have inserted 
as an answer to all the questions under this 
head a brief abstract of our present law. 
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On final hearing the applicant is 
required to verify by oath or affirm. 
ation his petition and schedule and 
to swear, that he will without fraud 
deliver up and convey to such trus- 
tees as the court may appoint all his 
estate real and personal, and that he 
never has directly nor indirectly 
disposed of any property to injure 
and defraud his creditors. 

At the same time he is required on 
oath, to answer the questions of any 
creditor who may think proper to 
interrogate him. 

The court then appoint trustees to 
accept a conveyance or assignment 
from the insolvent of his property, 
excepting such as is by law exempt- 
ed from execution. The trustees 
give bond and security for the faith. 
ful execution of their trust. 

They are required to settle all 
claims, empowered to institute suits 
&c. and directed to convert the whole 
estate into money and then pay of 
the creditors who have given notice 
of and substantiated their claims 
(for which they have 6 months, the 
trustees giving public notice by af- 
vertisement of the time and place of 
their meeting for that purpose) pr 
rata, retaining for their expenses 
such sum as the court may think 
reasonable. 

Creditors not putting in_ their 
claims in 6 months are barred from 
a share in the distribution. Credi- 
tors aggrieved by the decision of 
trustees may appeal to the circuit 
court. The trustees continue to 
make a dividend every six months 
till the estate is exhausted. 

If the applicant he guilty of fraud, 
concealment, diminution &c, on prool 
of this within 3 years, and on col- 
viction he is to suffer the penalty of 
perjury. - 

After surrender of property, the 
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debts at that time owing, but future 
property to be liable. 

A party in prison on mesne or final 
process is to be discharged on exe- 
cuting satisfactory bonds before the 
clerk of the circuit court to the party 
imprisoning, that he will faithfully 
surrender his property for the bene- 
fit of his creditors, according to law 
KC. 

By an amendment, passed Jany. 
1821, a debtor filing with the clerk 
a petition, schedule, and bond, after 

rocess has been issued against him, 
the clerk is bound to issue a super- 
sedeas to such process, and on final 
hearing of the application, it is made 
lawful for any person to establish by 
competent testimony fraud on the 
petitioner, which if shewn to the sa- 
tisfaction of the court they are to 
refuse to discharge him, and if pro- 
cess has been superseded to direct 
new process to issue. Acts of 1820 
—21. 

I perceive no objection to the in- 
solvents taking the benefit of this 
act, before any process whatever has 
issued. 


No. v. WIs, &c. 


61. Are lands and freehold inter- 
ests devisable at the pleasure of the 
testator, and to the entire disinheri- 
son of his children or issue &c. ? 

4. They are. 

62. What formalities of execution, 
are essential to a will of lands &c ? 
4. The willis to be subscribed by 
the party devising or by some per- 
son for him and be attested by two 
witnesses. 

Co-attestation is not necessary ; 
sealing, probably is by a late law; 
without the subscribing and two wit- 
nesses, the will is void by our statute 
of frauds. 
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63. What formalities are required, 
in the revocation of wills of land ? 
A. The revocation is to be with the 
like formalities as the making, the 
subscription by testator and two wit- 
nesses. 

64. Are the provisions of the 29 
C. ii. c. 3. adopted in regard to the 
execution of wills of land &c ? 

A. The provisions are similar, I am 
not certain if they are identical with 
the english statute. 

65. Before what court, or officer, 
are wills of lands and personalty, 
exhibited for proof: does the proof in 
the probate court, affect the right of 
the heir to question its execution at 
law as to land ? 

A. Before the clerk of the circuit 
court in vacation, and before the 
judges of probate in open court. 

The probate is supposed to be con- 
clusive ; it will be recollected an ap- 
peal lies to the Circuit Court. See 
No. 30, * Courts.” (1) 

66. Is the execution proved by the 
witnesses, or oath of the executors, 
or both, in the first instance ? 

A. By the oath of two credible wit- 
nesses. 

67. In what office is the will and 
inventory registered: are office co- 
pies evidence ? 

A. In the office of the clerk of the 
circuit court. Office copies are evi- 
dence by statute. 

68. What formalities are required, 
to wills of chattels 2 
A. This is left as it was at common 


(1) It appears under this number division 
III. ‘* Probate Court; that where the will 
&e. is proved before the clerk, the * Asso- 
ciate Judges” in term may repeal his act; 
from their sentence again or from their own 
original sentence an appeal lies to the * Cir- 
cuit Court,” that is the * President Judge” 
and th- same two associate judges; so I un- 
derstand it. Ed, 





















law except, that the seal of the party 
is required by a late act. 


69. Are any number of subscribing 
witnesses, or the signature or seal of 
the testator, required ; oris a will of 
personals provable by the rules of 
the common law &c ? 

A. See the preceding answer. 

70. May executors, or adminis- 
trators having letters in another 
state, sue in your state ? 

A. They may. 

71. If not, what is to be done to 
enable them to sue ? 

A. See the preceding answer. 

72. Are exemplifications of wills 

and testaments, by the proper ofli- 
eer in other states, evidence in your 
courts &c ? 
A. They are, the originals are not 
necessary. ‘There is an express pro- 
vision in our revised code (1818) by 
which all wills and probates granted 
by courts in other states under the 
seal of the courts and officers grant- 
ing the same, are as valid and effec- 
tual as if granted here. 

73. How are foreign wills and 
testaments proved in your state, &c? 
A. As to wills, testaments &c. made 
within the U.S. See the preceding 
answer: As respects foreign wills, 
testaments, deeds, judgments &c. 
they should be exemplified in due 
form under the seals of the proper 
courts, or officers ; questions might 
arise on these here, as our laws do 
not provide in all cases: It would be 
proper in addition to the exemplifi- 
cation under the seal of the court, 
officer &c. to verify the authority of 
the officer certifying, under the great 
seal of state; or a notarial declara- 
tion ; or that of the american minis- 
ter or consul; the seal of state, how- 
ever would be most proper. 


In regard to public acts, records 
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and judicial proceedings, in the se- 


veral U. States and Territories, ou 
Revised Code c. 55, 1818, provides, 

ist. That every act of the legisla. 
ture of any one of the U. S. or ter. 
ritories certified by the secretary and 
having the seal of such state or ter. 
ritory affixed, shall be deemed ay- 
thentic and receive full faith and cre- 
dit when offered in evidence in any 
court &c. 

2d. The records and judicial pro- 
ceedings of the several courts of or 
within the U.S. or Territories there- 
of, shall be admitted &c. by the attes- 
tation or certificate of the clerk or 
prothonotary and the seal of the 
court annexed, together with the cer- 
tificate of the chief justice or one or 
more of the judges or presiding ma- 
gistrate of either such court (as the 
case may be,) that the person who 
signed such attestation or certificate 
was at the time of subscribing the 
clerk or prothonotary of such court 
and that such attestation is in due 
form of law &c. chap. 55. R. €. 1818. 


No. Vi. DESCENTS. 


74. How do inheritances in fee sim- 
ple descend upon intestacy, among 
lineal heirs ? 

75. How among collaterals ? 

76. How, in respect of the half 
blood : does the common law govern? 

77. Does the common law prevail 
on descents, in any cases, and what? 

78. Is there any thing peculiar in 
your law of descents ? 

A. Real estate on intestacy descends; 

I. To the children equally. 

II. If no children nor descendants, 
to the father. 

Ill. If no father, to the mother, 


brothers and sisters in equal parts. 
IV. If no father, mother, brothers 


or sisters, the estateis divided into 
moieties, one half going to the pater- 
nal and the other to the maternal 
kindred. 
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VY. But the widow, of an intestate 
having no issue, and no father, mo- 
ther, brothers or sisters is entitled to 
all his personal and half his real es- 
tate. 

VI. For want of paternal or ma- 
ternal kindred, the whole estate goes 
to the wife. 

VII. And if he has no wife, then 
the estate is to be applied to the sup- 
port of free schools in the county in 
which such property is situated. (1) 

In dividing the estate among heirs, 
all property received by any of them 
previously, by way of advancement 
shall be taken into view, if such per- 
son Claim his or her right of inher- 
itance. 

Illegitimate children, inherit from 
the mother, as legitimate would. 

Antinuptial children, are legiti- 
mated by after marriage. 

In respect to kindred of the half 
blood to the intestate, the statute is 
silent, and their right depends on 
the common law. See Rev. Cod. 
(1818) 183, 184. 


No. VII. DISTRIBUTION ON INTES- 
TACY, (OF PERSONALTY.) 


79. Upon intestacy, how is the 
surplusage of personal property dis- 
tributed ? 

4. Upon intestacy the surplusage 
of the personal estate goes : 

I. Among the children equally, and 
their representatives. 

Il. If no children nor representa- 
tives of children, then one moiety to 


(1) It will be observed that my corres- 
pondent has not thought it necessary to state 
that the issue of children, or of brothers and 
Sisters, or other collateral next of kin, are to 
take the parents’ share by representation; in- 
deed this is always to be understood: So also 
in the case V. where the widow takes by the 
Statute half the real estate, it is doubtless in 
full of dower. Ed. 
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the wife and the residue is distribu- 
ted to the neat of kin to the intestate 
who are in equal degree and to those 
who legally represent them. (2) 

80. How among collaterals ? 

A. But no representatives are ad- 
mitted among collaterals, after bro- 
thers and sisters children. Rev. Cod. 
(1818) 144, 145. 

81. Are the 22nd and 23rd Car. 
ii. c. 10, and 29 Car. ii. c. 30, called 
the. Statutes of distribution &c. a- 
dopted 2 
A. (3) 

On the subject of distribution of in- 
testate’s estates, it may be proper to 
mention a provision of our law ren- 
dered important by the large amount 
of property it is liable to embrace, in 
consequence of the peculiar situation 
of our citizens. 

‘* When any person shall depart 
this life having entered any tract of 
land in any of the land offices of the 
U. S. in this state and shal! not have 
paid the several instalments due or 
that may become due on the same, 
and shall not leave personal assets 
sufficient to pay the same, or leaving 
enough, but not in such situation 
that they can be applied to such pay- 
ments in time to prevent a forfeiture 
of such land, it shall be lawful for 
the Ex’rs and Ad’mrs_ under the di- 
rection and order of the Associate 


(2) It is seen under ‘‘Descents .V” that the 
widow takes all the personal estate, in the 
case there stated, Ed. 

(3) This question is not answered; but if 
my correspondent is correct, the Indiana law 
is essentially different in regard to the widow, 
for it does not appear that she takes any per- 
sonal estate if there be children or their rep- 
resentatives, whereas by the Stat of Car. and 
by all the laws of the several states which I 
have seen, the widow takes one third where 
descendants ; 


there are children or lineal 
possibly there may be some oversight here. 
Ed. 





Judges of the Circuit Court for the 
proper County, to sell at publick 
sale for the best price that can be 
had the tract or parcel of land so en- 
tered, and the person purchasing 
shall have the same interest in said 
land as such deceased had and no 
more, and such Ex’rs or Adm,rs shall 
convey the land so sold to the purcha- 
ser by assignment on the back of 
the Certificate or by any method of 
conveyance that now is or shall here- 
after be pointed out by the laws of 
the U.S, and all such monies shall 
be considered in the same light as 
personal assets are and disposed of 
accordingly by such Ex’rs and Ad- 
m’rs. Rev. Cod. 1818. 

No. VIII. ENTAILS, DOWER, CUR- 

TEsY, &c. 
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87. What savings &c ? 

88. Is there a saving in favour of 
foreigners or citizens of other states? 

89. Are the general principles of 
English law, on the bar of these sta- 
tutes, adopted in your state ? 

90. Is there any thing peculiar in 
your state on this head ? 

A. We have no statutory provision 
on the subject of real actions. 

I presume the common Jaw goy- 
erns in all such actions where the sub- 
ject of limitation,is brought into view. 

Ejectment is barred by 20 years 
peaceable possession. 

91. What length of time bars re. 
covery &c. in personal actions ? 

A. Debts by specialty, stand as at 
common law. 

Trover ; Assumsit; Detinue ; Re- 
plevin; Trespass quare clausum fre- 
git ; Actions on the case; Debt ; Ac- 





82. May entails be created, as 
under the Stat. de donis—and with the | 
same incidents, in respect of being | 
barred ; dower ; curtesy ; waste &c?. 

83. Are entails abolished; con- 
verted into fees ; or otherwise modi- 
fied &c ? | 

84. How barred by the tenant ? 

A. Entails never existed in this state. 

85. Is the widow entitled to dow- 
er; and the husband to curtesy ; as 
by the common law ? 

A. Dower and curtesy, are as at 
common law. 

A widow is entitled to dower out 
of lands which her husband has pur- 
chased of the U. S. on credit, al- 
though the payments are not comple- 
ted and the title has not passed from 
government, if the payment for the 
Jand is afterwards made from the 
husbands estate. Acts of 1820. p. 76. 


No. IX. LIMITATION OF SUITS. 


86. What length of adverse pos- 





session of lands is a bar &c 2 





count, are barred after 5 years from 
the cause of action accrued; ‘I'res- 
pass, Assault, Wounding and In- 
prisonment, after 3 years; Slander 
for words spoken, after 1 year. 

92. What savings ? 

4. There are no savings, in person- 
al actions. (1) . 

93. Are there any in favour of ci- 
tizens of other states, or foreign 
ers ? 

A. No distinctions are made. 


No. x. TAXES. 


94. May lands besold for the pay- 
ment of taxes: has an absentee any 
privilege 2 
4. When goods and chattels cannot 
be found lands may be sold : 

An absentee has no privilege. 
When the owner is resident, notice 
in writing or personal notice must 
be given to him by the sheriff ! 


(1) Nor any I presume in ejectment; my 
correspondent mentions none. Ed. 
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month before he can distrain his 
goods &C. 

95. Before a sale, is notice to be 

given &C ? 
4. Notice for 20 days is to be given 
by advertisment at the court house 
door, and publication in some publick 
newspaper of the state 3 weeks suc- 
cessively of the time and place of 
yale. 

96. What officer is to give this no- 
tice ? 

4. The sheriff, who is collector of 
taxes ex officio. 

97. In what manner &c. 

4. See preceding answers. 

98. If a sale takes place, is the 
eed absolute 2 
4. The sheriff gives a certificate to 
the purchaser, specifying the quan- 
tity sold and for what sum in pre- 
sence of 2 witnesses; this vests all 
the right of the delinquent in the 
purchaser and his heirs; entitles 
him to demand partition, and to ap- 
propriate in every respect the pro- 
perty but not until after 2 years from 
the time of sale. 

The certificate is admitted to re- 
cord at the expiration of two years 
and deemed and taken from thence, 
as an absolute conveyance. 

99, If not, what time is allowed to 
redeem, and on what terms : at what 
place or office, are the sales entered ? 
4A. Land may be redeemed within 
the 2 years on payment or tender by 
the delinquent or owner to the pur- 
chaser, of the amount paid for it, 
with 100 per cent. per annum addi- 
tional. 

If the purchaser does not live in 
the county, the owner may deposit 
the money with the county treasurer, 
and then on giving public notice of 
this in the nearest newspaper, re- 
demption is effected as fully as if ten- 
dered personally. 

The sales are entered at the office 
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of the clerk of the circuit court of 
the respective counties, where the 
lands lie. 

100. Do lands on which taxes are 

not paid, in any case vest in the state: 
and then how and in what time to be 
redeemed ? 
4. Lands are ordered when not sold 
on the first exposure for want of 
buyers, to be re-exposed ; but there 
is no provision for vesting them iu 
the state. 

101. What officer in any county, 
oughta non-resident desirous of keep- 
ing his taxes paid, correspond with 
for that purpose: or what is most 
prudent for him to do ? 
4A. Without a personal acquaintance 
with some officer, or recommendation 
of others that can be depended on, 
no man ought to trust the payment 
of his taxes, to oflicers. 

The safest course would be to em- 


ploy some individual in the county 
where the lands lie whose integrity 


and capacity can be relied on, to act 
as an agent for the payment of taxes 
and direct him to give notice of his 
agency to the sheriff and collecting 
officers. See laws of Indiana, 1818, 
p- 265, 266, 267. 


MISCELLANEOUS. 
BAIL, Ac. 


No. x1. 


102. May debtors pendente lite, be 

restrained from alienating &c. Is 
the debtor liable to be holden to 
bail, kc? 
A. There is no statutory provision 
in regard to the first branch of this 
question. In special cases by appli- 
cation to the chancellor an injunc- 
tion would be granted. 

The debtor may be holden to bail 
under our laws, and I presume on like 
principles as regulate bail in civil 
cases, elsewhere. 

60 
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LETTERS OF ATTORNEY. 


103. Is there any provision for the 

proof &c. of letters of Attorney, made 
in other states or foreign parts, for 
the conveyance of lands &c. in your 
state ? 
4 We haye ne special provision, 
but it is every days practice; and 
where they relate to lands, it would 
be proper to acknowledge or prove 
them as deeds should be. 

Any instrument except deeds of 
land, may be recorded, on paying to 
the officer his legal fees. 


ALIENS. 


104. Do aliens stand on the foot- 
ing of the common law, in respect of 
taking by descent, or purchase: may 
they in any case hold real estate, 
as in mortgage ? 

A. Aliens in this state, may hold and 
transmit real estate as citizens, after 
having declared their intention to be- 
come citizens in pursuance of the 
laws of the U. S. 

ADMINISTRATION. GUARDIANSHIP. 

105. Is the right of administration 
regulated as in England by the 31 
Edw. iii. c. 11. and 21 H. viii. c. 5. 
or by local acts ? 

A. No local acts have been passed to 
alter the right, as understood and 
practised in england. 

106. May guardians be appoint- 
ed by will: does the common law 
regulate &c ? 

The judges of probate are direct- 
ed by law, to “have due regard to 
the direction of last wills and to the 
true intent and meaning of testators 
in all matters and things that shall 
be brought before them respecting 
‘the same” unless some flagrant ob- 
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jection should exist, the judges would] 





unquestionably appoint the perso, 
nominated in the will. 

Guardianship here, is partly }-. 
gulated by statute leaving much {) 
common law. 


PAYMENT OF DEBTS BY EXEcvr- 
TORS AND ADMINISTRATORS, 


107. Is the law of England, in y. 
gard to the order of paying debts }; 
ex’rs and adm’rs, in force kc? 
4. Yes. 

108. May ex’rs and adm’rs give; 
preference by confessing judgments; 
Are lands sold on judgment agains 
ex’rs or adm’rs ? 

A. The first question is doubtful. 

In default of personal estate to sa. 
tisfy debts, the lands of an intestat, 
may be sold by an order of the pn. 
bate court, and [ presume as a mat- 
ter of course they can be sold m 
judgments against executors and al. 
ministrators. 


JOINT-TENANCY. 


109. Is Joint-tenancy in land, a 
at common law, &c 2 
4. Our statute takes away the righ! 
of survivorship, and the parties hol! 
as tenants in common. 


SEALS. 


110. Is the common law, in regar! 
to the effect of instruments sealed, 
and not under seal, in force 2 
4. Generally, it is unchanged ; but 
see No. 135. 

111. Is a scroll &c. equivalent t 
wax &c ? 

4. In all instruments, it is equivalent 


BASTARDS. 


112. Are bastards subject to com: 


mon law disabilities 2 
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4. Partially they are; the right of 
inheritance on the part of the mother 
excluding many of the common law 
disabilities. See “ Descents.” 

113. Are antinuptial children, le- 
gitimated by marriage of the pa- 
rents ? 

4. They are. See * Descents.”’ 
ALLUVION. 


114. Does the common law in re- 
spect of alluvion prevail ? 
4. Yes. 


FISHERIES. 


115. Is the owner of lands bor- 
dering on a river where the tide 
flows and reflows, &c. entitled to se- 
veral fishery in front of his land ? 

116. Is this so by statute, or usage? 
4. We have no statute regulations 
on this subject. 


FRAUDULENT CONVEYANCES. 


117. Are the 13. and 27. E. against 
fraudulent conveyances in force in 
your state: or similar acts ? 

. It is believed so. 


STATUTE OF FRAUDS. 


118. Is the 29. Car. ii. c. 3. (called 
the stat. of frauds, ) or similar provi- 
sions, adopted in your state ? 

4. Similar provisions exist in this 
state. 


USES. 


119. Is 27. H. viii. called the Stat. 
of uses, (or similar provisions) in 
force ? 

‘l. This question may be answered, 
atlirmatively. 

120. Is the English law of uses 
and trusts, in force 2 
‘1. As also this. 
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BARON AND FEME. 


121. Is the common law of baron 
and feme adopted: does the wife’s 
chattels vest in the baron ? 

41. The common law regulates. 
USURY. INTEREST. 

122. What is the rate of interest ? 
A. Six per cent, is the statute interest. 

123. What provisions against usu- 

ry ? 
4. We have no penal laws against 
usury ; but when suit is brought ona 
usurious contract for the loan or use 
of money, the defendant has a right 
to plead the usury specially, and on 
plea substantiated or adjudged good 
on demurrer, the whole amount of 
interest charged is deducted from the 
principal, and the plaintiff recovers 
the balance. 

If the interest exceed the princi- 
pal, the excess constitutes a debt of 
record against the plaintiff, and judg- 
ment is rendered for the defendant. 
Rev. Cod. 1818, 236, 237. 


BOOK ACCOUNTS. 


124. Are book accounts evidence 
in your state: for what things fur- 
nished &c 2 
1. Book accounts are not evidence 
of debt. 

125. Is 
book debt 2 
A. As*to interest on book accounts, 
it is left to the discretion of the jury- 

The custom of merchants in dif- 
ferent places, is always allowed te 
be given in evidence. 


interest recoverable on 


BILLS OF EXCHANGE AND PROMISSO- 
RY NOTES. 


126. Are foreign and inland bills 


-of exchange and promissory notes 
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negotiable; and generally governed 
by the law of England ? 
A. They are. 

127. Must demand be made by the 
holder, and notice of non-acceptance 
or non-payment be given to the draw- 
er or endorser, by the rules adopted 
in the English law, to entitle him to 
recover 2 
4. ‘The like rules must be observed. 

128. Is a protest for non-accep- 
tance or non-payment necessary, on 
inland bills and promissory notes ? 
4. I believe not. It is however the 
usual practice. 

129. Isthere any peculiar practice 
in your state, on this subject ? 

A. None. 

130. What damages are recovera- 
ble, upon the protest of foreign bills 
of exchange 2 
A. Fifteen per cent. if drawn on per- 
sons living out of the U.S. and ten 
per cent, if drawn on persons living 
out of the state and in the U. S. 


DIVORCE. 


131. Are Divorces, a_ vinculis 
granted in your state &c ? 

A. Divorces may be granted a vin- 
culis, by the circuit court on Jibel or 
petition filed. 

The causes are, where the party 
had a husband or wife at the time of 
solemnizing the second marriage ; 
for impotency or adultery in either 
party. 

For the husband, where his wife 
shall have voluntarily left his bed 
and board with the intention of aban- 
donment for two years, or been con- 
demned for felony in any court of 
record in the U. S. 

For the wife, where the husband 
shall have left her in the same man- 
ner, or abandoned her and lived in 
adultery with another woman, or 
been condemned for felony &c.; or 


where his treatment of her is ex. 
tremely barbarous and inhuman. 

The party offending, is not re. 
leased from the bands of matrimony. 

It is conceived that the party mak- 
ing the application must be a resi- 
dent, though the law is silent on that 
point. 


ATTACHMENTS. 


152. Do foreign and domestick at- 
tachments issue in your state, a- 
gainst absent, or forcign debtors? 
A. Yes. 


LANDLORDS AND TENANTS. 


133. Is the law of landlord and 
tenant, in regard to distress for 
rent, similar to the English law ? 
A. Our law on this head is similar 
to the English law. 

Justices of the peace issue distress 
warrants for any amount, and they 
are the only officers who can issue 
them. 


SET-OFF. 


184. Is the law of set-off, similar 
to the English law, and that of other 


states 2 
A. Yes. 


CHOSES IN ACTION. 
135. Are choses in action assign- 


able: may the assignee sue in his 
own name: is there any liability of 








the assignor over, unless stipulated ? 
A. Choses in action as well as bills 
of exchange &c. are assignable. 
The assignee may sue in his own 
‘name, and the assignor is always li- 
|able over on the assignees having 
used due diligence against the maker 
or obligor, unless expressly stipu- 
lated to the contrary. 
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136. Is the common law in respect 
of choses in action, adopted ? 
4. The common law principle is un- 
changed; other, than as in the pre- 
ceding answer. 


LIFE ESTATES &c. 


137. Are tenants for life, years, &c. 
entitled to the same rights, and sub- 
ject to the same liabilities, as by 
the common and statute law of En- 
gland ? 

4. Our law is the same. 


DECREES IN CHANCERY. 


138. How are decrees in equity 
executed &c ? 
4. Where the decree is for money, 
as other judgments. 

In the foreclosure of mortgages, 
the court orders the land sold. 

The sheriff executes the process. 


INSOLVENT ESTATES. 


159. Incase the estate is insolvent, 
are creditors paid pro rata, &c ? 
4. There is no statutory provision 
on the subject, and [am not aware 
that any particular practice has re- 
ceived the sanction of our courts. 


PUBLICK OR PROPRIETARY LANDS. 


140. Are there any lands which 
belong to the State: how obtained 


by one desirous of purchasing: Is 
there any proprietary land, and how 


obtained 2 

4. None but town lots at the new 
seat of government (Indianapolis ;) 
these have been ordered for sale at 
public auction. 


ENGLISH LAW BOOKS. 


141. Are English law books, al- 
lowed to be read in your State 
courts : if so, under what limitation? 
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Ons. 


A. They are read iif our courts, 
without restriction. (1) 


(I) The foregoing replies were principally, 
received previous to October 1821. The gen- 
tleman who sent them expressed his fears, 
that some of them might soon become inap= 
plicable by reason of new laws, or alterations 
in those which then prevailed : 

He thought it would be prudent for me to 
intimate the probability of this, for the rea- 
sons stated in his note. 

It is certainly to be expected—that changes 
will take place greater or less in all places; 
and this renders it the more necessary to re- 
sort to some method—of giving publicity to 
them when they do happen. 

In regard however to most of the subjects 
of general consequence to which these ques- 
tions relate, they are not likely to undergo, es- 
pecially in the older states, any great and cer- 
tainly not very sudden innovations. In fu- 
ture, an annual supplement will be issued, not 
only comprizing intermediate changes, but 
extending to other subjects, within the range 
of this department of the Law Register. 

I cannot do better however in reference to 
my correspondent’s suggestion than to insert 
his paragraph on this point; he observes, 
‘** with regard to some of our laws it appears 
to me proper to subjoin a very few remarks. 
It is unfortunate for our state and may be 
considered so for other parts of the western 
country, that we are overburdened with legisla- 
tion. Our laws, some of them of a funda- 
mental character are extremely fluccuaring. 
It is very doubtful for instance whether on 
the publication of your Register, our execution 
law will be the same that I have cited, or any 
thing like it. Last year we had a property 
law; the year before executions were endors- 
ed by law ‘that current bunk puper would be 
received in satisfaction of them, or a suspen 
sion of twelve months was allowed.” What 
the advocates for “ Relief” may incorperate 
with the Laws next winter, it is impossible 
for the wit of man to conjecture or anticipate. 
I shall be pardoned therefore I trust for sub- 
mitting an intimation, that justice to yourself 
and correspondents might render proper some 
notification, that would prevent your subscri- 
bers and the citizens of the United States ge- 
an accuracy, which 


nerally from expecting 
annual Legislation. a° i: ast in this partof the 


country will never allow.” 
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‘ 


APPENDIX. 


Ru es or THE SupREME Court or INDIANA. 


1. The oldest judge in commission is president of the Supreme Court, and 
in his absence the next oldest incommission shall preside for the time being, 


2. When the judges deliver separate opinions, (seriatim ) the junior judge 
shall proceed first, and so on in order. 


3. The president shall superintend matters of order in the Court House. 


-4. When writs of error issue, a sci. fa. to the defendant in error to hear 
errors, shall issue at the same time and shall be returnable at the same time 
the writ of error is returnable. 


5. On the return of the writ of error, and sci. fa. served, errors shall be 
assigned within the three first days of the term. Joinders in error shall be 
filed within three days thereafter, if the term should last so long and if not, 
then on the last day of the term, otherwise the errors shall be taken to be con- 
fessed and there shall be judgment accordingly ; unless the Court by the con- 
sent of parties direct otherwise. 


6. In cases of appeal, errors shall be assigned as on writ of error, other- 
wise error shall be considered waved and proceedings shall be had accord- 
ingly ; and joinder to error in appeal shall be made ins/anter, otherwise the 
crror assigned shall be taken to be confessed and judgment shall be given 
accordingly, unless the Court give further time. 


7. 4s soon as there is a joinder in error, each party shall furnish to each 
judge a statement of the case and the points he relies on. 


8. Ali motions shall be in writing signed by counsel, and filed of record. 


9. Zhe parties may by leave of the court, set their causes for argument on 
any given day,or the court may set acause for argument. And when a cause 
is called as set for hearing by the clerk, by the parties aforesaid, or by the 
court, if either or both parties do not proceed with the argument, the court 
will take the cause to be submitted and will proceed accordingly. 


10. Lach attorney employed in a cause shall mark his name to the cause; 
otherwise he shall not be heard on the argument of the same. 












he 








r1321°2.] INDI ANA. sTATE LAW, &: REGULATIONS. 471 


11. Whenever any alteration is made in an entry of the clerk, a memoran- 
dum thereof shall be made in the margin and signed by the president of the 
court. 


12. At the end of each term and immediately preceding the adjournment 
of the court, the court shall make a memorandum in the book of judgments 
and proceedings ; which memorandum shall state ‘the number of pages con- 
taining the proceedings of that term, and shall state the number of the page 
of the Book where the same ends. The clerk of this court, shall send one 
copy of these Rules to the clerk of the ist. Judicial District, and to the clerk 
for the 2d, and one to the clerk of the 4th. Judicial District. 


13. The clerk of the Supreme Court shall on the first day of each term 
deliver to each judge, a copy of the record in each cause in which there was 
an assignment of errors at the preceding term, or which may have been filed 
in his office ten days before the term. 


14. The statement of points relied on, to be furnished by counsel to each 
judge, shall be delivered on the first day of each term. 


15. In all cases where the sci. fa. is returned not executed, and the defen- 
dant in error shall enter a voluntary appearance on the first day of the term 
to which the sci. fa. is returnable, the plaintiff in error shall assign his errors 
within the three first days of such term, and where the defendant in error 
shall appear after the first day of such term, he shall give notice of such ap- 
pearance to the plaintiff in error who shall assign his error within three days 
after such notice given. 


16. All writs of error in which a scire facias shall be returned executed 
on the defendant, or defendants shall enter a voluntary appearance on the first 
day of the term to which such writ is returnable, shall be argued at such 
term, unless for cause shewn. the court shall grant a continuance to eithe: 
party. 
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TO THE RULES OF THE SUPREME COURT OF 


INDIANA. See p. 470. 
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No. 1. STATE OFFICERS. 


1. Who is Governor of your state 


&c. ? 
A. John Brooks ; residence, Medford ; 


styled ‘*the Governor of the Com- 
monwealth of Massachusetts ;”’ title 
** His Excellency,” (1) term of of- 
fice one year; elected by the peo- 
ple; (2)—salary, $3666, 66, (or 
£. 1100, Mass. currency.) 

2. ——— Secretary of state &c. ? 
A. Alden Bradford; residence, Bos- 
ton ; term of office, one year ; chosen, 
by joint ballot of the Senators and 
Representatives in one room. 

3. Chief justice of the su- 

preme court of law, &c. ? 
A. Isaac Parker,—Chief Justice of 
the Supreme Judicial Court; resi- 
dence, Boston; term of office, dur- 
ing good behaviour ; but he may be 
removed by the governor with the 
consent of the council, upon the ad- 
dress of both branches of the legis- 
lature ;—appointed by the governor, 
with the advice and consent of the 
council; salary, $3500. 





(1) “ Commander in chief of the army 
and navy, and of all the military forces of 
the State, by sea and land.” 

(2) The qualification of voters is fixed, by 
an amendment to the constitution proposed 
by the late convention in Massachusetts and 
adopted by the people. 


; (3) “ These clerks are appointed by the Jus- 
tices of the Supreme Judicial Court, and hold the 
office during their pleasure. The same persons 





4. Clerk of the superior 
supreme court, &c. ? 


A. Clerks of the “ Supreme Judicial 
Court’? for the counties of Suffolk 
and Nantucket, John Tucker and 
John Callender, both of Boston. 
County of Middlesex, Abraham Big. 
low of Cambridge. 
——-—— Norfolk, Horatio Town- 
send Dedham, 
Plymouth, John B. Thu- 
mas, Plymouth. 
———— Bristol, James 
Taunton. 
Counties of Barnstable and Dukes- 
County; Abner Davis, 
of Barnstable. 
———— Worcester, Abijah Bise- 
low, of Worcester. 
———— Hampshire, Solomon Siod- 
dard jr, Northampton. 
Franklin, Elijah Alvori, 
Greenfield. 
———— Hamden, John Ingersoll, 
Springfield. 
Berkshire, Charles Sedg- 
wick, Stockbridge. (3) 








Sproat, 








are also clerks of the inferior courts in the coun- 
ties in which they respectively reside, namely the 
Court of Common Pleas and Court of Sessions; 
but in the county of Suffolk there is no court of 
sessions. Vid. answ. Vo. 30.” 

[The Supreme Jud. Court does not hold a 
term in the counties of Nantucket and Dukes 
county. In these counties therefore there are 
distinct clerks of the inferior courts, appointed 
however by the justices of the sup. jud. court. 
The clerk of the courts in Nantucket is Ber 
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fourth tuesday in June; second tueés- 
day in September, and first tuesday in 
December, at Boston; (besides spe- 
cial courts holden at any time, at the 
discretion of the judge.) 


5. —— Attorney General: &c. ? 
4. Perex Morton; residence, Dor- 
chester; holds his office during the 
pleasure of the governor and coun- 
cil; appointed by the governor with 
the advice and consent of the coun- 
cil; salary $2000.—(1) 

6. When, and where, is the annu- 
al meeting of the legislature ? 

4. Boston is the seat of government. 
The legislature first assembles there, 
the last wednesday in May. 


UNITED STATES OFFICERS. 


7. Who is District judge, &c. ? 

4. John Davis; residence, Boston. 
Only one district. 

8. Clerk of the District court 
&c. 2 
4. John W. Davis; residence, Bos- 
fon. 

9. District Attorney, &c. ? 

A. George Blake ; residence, Boston. 

10. Marshal, &c. ? 

A. Samuel D. Harris; residence, 
Boston. 

11. What Justice of the S. court 
of the U.S. holds the circuit in your 
state, &c. 2 
A. Mr. Justice Story (Joseph,) holds 
the Circuit Courts. 

New-Hampshire, Rhode-Island, 
Massachusetts and Maine, compose 
the circuit. 

12. At what times and places, are 
District courts of the U. S. held, &c.? 
4. On the third tuesday of March ; 











(1) Solicitor General, Daniel Davis, of Bos- 
ton; term of office, mode of appointment and 
salary, the same as in the case of the atty. gene- 
ral. An aet was passed last Feby. (1821) the ob- 
ject of which is to abolish one of these offices as 
soon as a vacany shall take place in either. 





min Gardner, ot Nautucket; in Dukes-countys 
Cornelius Marchant, of Edgarton.J}——This 





part in[ } is inserted from the M. S. but owing 
to changes since I received it—may not be cor- 
rect. Ed. 


13. Circuit courts &c. ? 
4. On the 15th of May and 15th of 
October ; at Boston. 





LAWS—LAW BOOKS. 


14. What number of volumes, does 
the compiled body of your Statute 
law consist of, &c. ? 

A. The compiled body of the Statute 
Law of a public nature, is contained 
in 4 volumes, viz : 

‘* The laws of the commonwealth 
of Massachusetts, passed from the 
year 1780, (when the constitution 
was adopted) to the end of the year 
1800, with the constitutions of the 
United States of America, and of the 
Commonwealth prefixed. To which 
is added an appendix, containing ucts 
and clauses of acts, from thé laws of 


Massachusetts, which either are unre- 
vised or respect the title of real estate ; 
2 vols. (I. U1.) Published by order of 
the General Court.’’—1801. 

An index to both volumes is an- 
nexed to each. 

“* The laws of the commonwealth 
of Masachusetts ; from Movember 28, 
1780. to February 28, 1807. with the 
constitutions of the United States of 
America and of the Commonwealth, 
prefixed, 3 vols. To which is added, 
at the end of the 2d vol. an appendix, 
containing acts and clauses of acts, 
from the laws of the late colony, pro- 
vince, and state of Massachusetts, 
which either are unrevised or respect 
the title of real estate. Published by 
order of the General Court.’’ vol. LI. 
1807. The index extends to all the 
three volumes ; this is a continuation 





of the above mentioned 2 vols. 


the late Colony, Province, and State of 








«‘ The publick and general laws of 
the commonwealth of Massachu- 
setts; from February 28, 1807, to 
February 16, 1816. Published by or- 
der of the legislature. vol. IV. 1816. 

An index to this volume only is 
annexed ; this is a continuation, and 
forms the body of our statute pub- 
lick laws up to 1816. 

The private acts have also been 
compiled in 3 volumes—viz. 

“‘Private and special statutes, of the 
commonwealth of Massachusetts from 
the year 1780, to the close of the session 
of the General Court, begun and held 
on the last wednesday in May A. D. 
1805. With an appendix, containing 
such statutes, of the above description, 
passed before the year 1780, as are re- 

ferred toin acts passed since, and in- 
cluding the temporary acts, made per- 
petual March7, 1797.” 3 vols. 1805. 
«* Index in each referring to all.’ 1) 

It should be mentioned likewise, 
that by a resolve of the legislature 
of Jan. 15, 1812, the “ Hon. Na- 
than Dane, William Prescott and Jo- 


(1) The two first volumes of the genera/ laws 
have been reprinted in 1807, with some correc- 
tions and additional marginal references, with a 
title page and index like those of vol. 3d. In 
other respects this edition is intended to be acopy 
of the first; the same paging is observed. 

The volumes above described are those most 
commonly cited in referring to the statutes; as 
they are in most general use. 

The publick laws would be cited thus,—for ex- 
ample, 2 ‘Mass. Laws—or Mass. Stat.” 802; 
The private thus,—3 “Mass. Spec. Laws, 100.” 

In speaking of them in our courts we commonly 
say, such a volume and page of “ the laws” or 
“the special laws,” omitting “ Massachusetts.”’ 
If a different edition is cited, it is necessary to 
particularize the edition. The statutes are also 
referred to, bythe year and day of the month 
when they were enacted, and by the political 
year and chapter. 

This last method has been uniformly observed 
in the last 14 vols. of the Mass. Term Reports ; 
in accordance with a resolve of the legislature 
passed Jan. 20, 1808, directing “ that the acts 
passed! by the same legislature, between the gen- 
eral election ” (the last wednesday of May, | “of 
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seph Story Esquires” were appoint- 
ed ** a committee, at the expense of 
the commonwealth, to collect the 
charters and the publick and general 
laws of the late colony and province of 
Massachusetts Bay,” and to cause 
them to be printed. 

A volume was published accord. 
ingly with the following title. 

‘“* The Charters and General Laws 
of the Colony and Province of Mas- 
sachusetts Bay, carefully collecied 
from the publick records and ancient 
printed books. To which is added ax 
appendix, tending to explain the spir- 
it, progress and history of the juris. 
prudence of the state; especially ina 
moral and political view. Published 
by order of the General Court. 1 vol.” 
1814. 

This volume is frequently cited by 
the name of **Ancient Charters &c,” 
and sometimes “Colony and Pro. 
vince Laws.” 

Various other editions of the laws 
have been published from time to 
time. (2) 


(2) The following advertisement appeared 
(Sept. 20, 1821,) in the Boston Daily Advertiser: 
“ Wells & Lilly have almost ready for the press 
a Revised edition of the Statutes of this con- 
monwealth with a new and complete index to the 
whole work attached to each volume. Statutes 
repealed or altered will be noticed, with referen- 
ces to the statutes containing the alterations ; the 
titles and dates of the special statutes will be 
given. The proof sheets will be compared with 
the originals in the office of the Secretary of 
State.” 





any one, year, and the next succeeding gener 
election, shall be deemed chapters, and numbered 
in a series arithmetically progressing from the first 
to the last, so passed by the same legislature. 

It happens however that the statutes are not 


numbered as chapters, in either of the volumes 
above mentioned ; not even in the 4th vol. of the 
general laws, which was printed so many years 
after passing the resolve. 

In the pamphlets published after every session 
of the legislature, in which the publick and pri- 
vate acts are printed promiscuously, according 
totheir respective dates, the acts are numbered 
as chapters according to the resolve. 
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15. Can the publick laws in pam- 
phlets, be procured, &c? 
A. The note below contains the in- 
formation required in this questi- 


on. (1) 

16. Is there any Digest of the state 
laws &c ? 
A. White’s Digest ; “being, a com- 
pendium and digest of the laws of 
Massachusetts. By William Charles 
White, counsellor at law.’ Publish- 
ed 1809, 1810, and’ 1811. 4 vols. 
generally bound in two. 

17. Are there any Reports of cases 
in your state courts, &c. ? 
A. Williams’s Reports, “being, re- 


(1) The publick laws are not printed by 
themselves, in pamphlets, but as before mention- 
ed, promiscuously with the private acts. The 
printer to the state publishes a certain number of 
copies for the use of the commonwealth, which 
are distributed among the members of the legis- 
lature, judges &c. and cannot be procured by a 
private individual ; besides those printed for the 
state, the printer tells me he usually strikes off 
50 more copies for sale. 

Some of the late pamphlets may be obtained 
of Russell €? Gardner, Editors of the Boston 
Commercial Gazette,” who have in fact executed 
the Printing for the state, under a contract with 
Benjamin Russell, editor of the Columbian Cen- 
tinal, who is the state printer. 

The laws of the last January session (1821,) 
are not to be purchased ; Russell & G. having by 
mistake printed only 10 extra copies, all of which 
have been disposed of. 

The state frequently changes its printer; so 
that there is but little inducement to strike off 

many extra copies of the laws. 

(2) Provision was first made by the legislature 
March 5th 1804, for the appointment of a Re- 
porter of the decisions of the Supreme Judicial 
Court. By this act the appointment was vested 
in the supreme executive, (Governor ;) the re- 





porter to be sworn to the faithful discharge of his 
duty and removable at pleasure: His salary was _ 
fixed at $1000, annually and the profits of the 
work. The money paid by persons admitted as | 
attornies in that court to constitute a fund, for | 
the payment of this salary. (3 Mass. Laws 227.) | 
This act (at first for 3 years,) was continued | 
for limited periods, until Fed. 2, 1815, when it 
he continued without limitation. (4 Mass. Laws. 


Ephraim Williams, Esq. was first appointed | 


ports of cases argued and determined 


in the supreme judicial court of the 
state of Massachusetts. From Sept. 
1804 to June 1805 both inclusive. By 
Ephraim Williams Esq.’ 1 vol. Pub- 
lished 1805. 

Tyng’s Reports; “ being a conti- 
nuation of reports in the same court 


from March 1806, to October 1820. 


By Dudley Atkins Tyng Esqr. Coun- 
sellor at law.” 15 vols. Published, 
between 1808 and 1821. ‘he first 
vol. by Mr. Tyng is called the 2d. 
vol. being in continuation of Wil- 
liams’s Ist. vol. of the term re- 


ports. (2) 


Iteporter under the act, and published voi. 1, and 
Dudley Atkins Tyng Esq. succeeded him, and 
published the other 15 vols. 

They are commonly called the “ Massachusetts 
Term Reports;” and contain from 500 to 700 
pages each. The retail price is $5, 50, a vol. 
but the booksellers make a discount, proportiona- 
ble to the Wo. of vols. purchased. They may be 
had in any of the book-sellers shops in Boston. 

The following is a summary of the times of 
publication, contents Xc. of these reports. 


Vol. 1. From Sep. 1804, to June 1805. 
1805. 

2. From March 1806 to June 1807; and a 
supplement containing, “some few deci- 
sions of the same court” of a prior date. 
Pub. 1808. 

3. From June 1807, to the end of the year, 
with a supplement. Pub. 1808. 

4. Containing the cases of 1808. Pub, 1809. 

Vols. 5 to 12, inclusive, were all published at New- 
buryport, between 1808 and 1816, some 
of the vo/s. with and some without supple- 
ments. 


Pub. 


A 2d. edit. of the 1st. vo/. with a few notes 
and references to the 10 following vols. 
and also to some english and american re- 
ports, was published in 1816, by a gentle- 
man of the Bar. The index enlarged, and 
the original paging preserved in the mar- 
gin. 

Most if not all the other vols. above men- 
tioned, have been reprinted at Exeter in 
N. Hampshire in 1818, 1819; but without 
any new references or other improve 
ments, except it may be in type or paper 











We have no other reports of any 
particular authority in this state ; 
but some of the following may be 
worth recording. 

‘Trial, of William Wemms, James 
Hartexan, William M’Cawey, Hugh 
White, Matthew Killroy, William 
Warren, John Carrol, and Hugh 
Montgomery, soldiers in his majesty” s 
29th Reg. of foot, for the murder of 
Crispus Attucks, Samuel Gray, Sa- 
muel Maverick, James Caldwell, and 
Patrick Carr, on monday evening the 
5th of March 1770, at the Superior 
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court of judicature, court of assixe 
and general gaol delivery held at Bos- 
ton, the 27th day of November 17 70, 
by adjournment, before the Hon. Ben- 


jamin Lynde, John Cushing, Peter 


Oliver, and Edmund Trowbridge, 
Esquires, justices of said court.” 1 
vol. 1770. Published by permission 
of the court. Taken in short hand by 
John Hodgson. 

Another account of this trial, 
was published in a small vol. in 
1807. By Belcher and Armstrong, 
Boston. 





Vol. 13. Wontains the cases for the year 1816 
Pub. 1817, by Cummings and Hilliard, 
University Press, Cambridge. 

Mess. Cummings and Hilliard in this 
vol. announce, that they have purchased 
the copy right of this and the subsequent 
volumes, and that complete sets of the 
Massachusetts Reports may be had at their 
book store Wo. 1, Cornhill, Boston. 

Vols. 14, 15, 16, bringing the reports to Oct. 1820, 
appeared from the same press in 1818, 
1819, and 1821. 

The supplements to several volumes ot 
these reports, contain much interesting and 
valuable matter.—A summary is subjoined. 

The supplement to vol. 2, consists, of 
several cases determined in the Supreme 
Judicial court prior to the appointment of 
a reporter (Mar. 1804,) and a table show- 
ing the names of the Justices of the Supe- 
rior court of Judicature, &c. of the Pro- 






















vince of Massachusetts Bay from the or- 
ganization of the colonial government un- | 
der the charter of William and Mary un- | 
til its termination in 1775 ; and the names 
of the Justices of the same court, and of | 
the Supreme Judicial Court, from that pe- 
riod until the appointment of Theophilus 
Parsons Esq. in 1806. 
The supplement to vol. 3, contains, a number 
of cases prior to the 1s¢.vol. of the reports (1804.) 
The opinions of the Justices of the Supreme 
Judicial Court on certain questions referred to 
them by the senate of Massachusetts in the year 
1791, “ relating tothe time when bills or resolves 
should be laid before the governor for approba- 
tion in order to have the force of law.” 
The opinions of the Justices on a question pro- 
posed to them by the governor in 1807, viz; 


























“© whether the constitution of this commgnwealth 


authorises the inhabitants of any of the unincor. 
porated plantations in the state to give in their 
votes for governor and lieutenant governor.” 


A reading upon the provincial statute of Mas. 
sachusetts Bay, “for registering of deeds and 
conveyances ;” by the late Hon. Edmund Trow- 
bridge, one of the judges of the superior court 
of judicature, &c. 


The supplement to vol. 7, contains, the opinion 
of the judges on a question proposed to them by 
the House of Representatives in 1811 ; whether 
aliens are rateable polls &c. and whether in de- 
termining the number of representatives which 
any town should be entitled to send, the repre- 
sentation should be predicated on the number of 
rateable polis including such resident aliens &c.” 


The supplement to vol. 8, contains, the opinion 
of the Justices on certain questions submitted (o 
them by the governor in 1812, viz; Ist. * If com- 
manders in chief of the militia of the several 
states have a right to determine, whether any of 
the exigencies contemplated by the constitution 
of the U. S. exist, so as to require them to place 
the militia, or any part of it, in the service of the 


| U.S. at the request of the president, to be com- 


manded by him, pursuant to acts of congress.” 
2d. ** Whether, when either of the exigencies 


exist authorising the employing of the militia in 


the service of the U. S.—the militia thus em- 
ployed can be lawfully commanded by any officer 
but of the militia, except by the President of the 
U.S.” 

To this succeeds “ a Treatise on Mortgages ;” 
by the late judge Frowbridge. 

The supplement to vol. 10, contains, “a sketch 
of the character of the late Ch. Just. Parsons, 
exhibited in an address to the grand jury, &e. by 
Isaac Parker, Esq. one of the associate justices, 
&e. now ch. just. of the S.J.C.” also “a letter 
from the Reporter respecting Ch. Just. Parsons.” 


The supplement to vol. 11, contains, “ a sketch 
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« Trial of Thomas O Selfridge, 4¢- 
torney at Law, before the Hon. Isaac 
Parker Esquire, for killing Charles 
Austin, on the frublic exchunge, in Bos- 
ton, August 4th. 1806, Tukenin short 
hand, by T. Lloyd Esq. Reporter of 
the debates of congress, and George 
Caines Esq. late refrorter to the state 
of New York. And sanctioned by the 
court,and reporter to the state.” 1 vol. 

The Militia Reporter; “ containing 
the trials eof Capt. Josefh Loring, jun. 
on the charges of Gen. Winslow ; Capit. 
Joseph Loring jun. on the charges of 
Maj. Davis; Capit. Amos Binney on 
the charges of Maj. Osgood; Capit. 
Thomas Howe on the charges of Maj. 
Messinger. Taken from authentic do- 
cuments. For the information of the 
officers of the militia”? i vol. 1810 

Prescott’s Trial; “ being a report of 
the trial by impeachment of James Pres- 
cott, esquire, Judge of the probate of 
wills, ‘Sc. for the county of Middlesex, 
for misconduct and maladministration 





of the character of the late Ch. Just. Jno. Sewall, 
by the Hon. Judge Parker.” 

The supplement to vol. 12, contains, * a sketch 
of the life and character of the Hon. Daniel De- 
wey deceased, late one of the Justices &c. by the 


same.” 
The supplement to vol. 13, contains, “ certain 


Regula Generales of the court.” 

The supplement to vol. 14 contains, “ an act 
for giving further remedies in equity ;” and the 
“ rules of the court for the regulation of the prac- 
tice in chancery.” 

The opinion of the Justices on the constitutional 
questions “of filling vacancies in the council in 
1784;” and the opinion of the Justices in 1787, 
“upon the right of the legislature to commute 
the punishment fixed by law after sentence.” 

The opinion of Judge Trowbridge, “ on acase 
before the superior court of judicature in 1768.” 

‘Several cases taken from notes of the Hon. 
Wm. Cushing, formerly ch. just. &e.” 

The supplement to vol. 15 contains the opinion 
of the Justicés &c. on a question submitted to 
them by the house of representatives in 1815, 
viz ; “ whether a town, having by the constitution 
a right to senda representative, or representa- 
tives, to the general court, can constitutionally and 
legally vote not to send a representative, and 


in office, before the senate of Massachu- 
setts inthe yeur 1821. With an afte 
hendix, containing an account of fore 
mer impeachments in the same state, 
By Octavius Pickering and William 
Howard Gardiner, of the Suffolk Bar.” 
1 vol. Boston. 1821. 

18. Is there any Digest of cases in 
your state courts, &c. ? 
A. “ Bigelow’s Digest; “ deing a di- 
gest of the cases argued and determined 
in the sufireme judicial court of the 
commonwealth of Massachusetts, from 
Sefit. 1804, to Nov. 1815, as contained 
in the twelve first volumes of the ree 
horts”” By Lewis Bigelow, counsels 
lor at law ;’’ | vol. 1818. 

19. Are there any Treatises on 
the law, in your state &c. ? 
A. The County and Town Officer; 
“ or an abridgement of the laws of the 
hrovince of the Massachusetts Bay, re- 
lative to county and town officers. By 
a gentleman.” 1 vol. 1768. (1) 

An Essay; “on Common and Feu- 


(1) I have comprehended in the list of 
Massachusetts publications sent to me in 
answ. to this question, all those which my 
correspondents comprised in their answer to 
No. 23.—These questions in effect being the 


same. 
It is proper to observe also, that they are 


arranged according to the time of publica- 
tion, taking no notice of any, but the last, 
where there is :»ore than one edition. 





Lie opinions of the Justices in many of the 
above cases were given in pursuance of a provi- 
sion in our constitution, that “each branch of the 
legislature, as wellas the governor and council, 
shall have authority to require the opinions of the 
justices of the Supreme judicial court upon im- 
portant questions of law, and upon solemn ocea- 
sions.” 

By the 9th article of the amendments recently 
proposed in the convention, called for revising the 
constitution, “* the governor, and the two branches 
of the legislature respectively, shall not hereafter 
be authorised to propose questions to justices of 
the S.J. C. and require their opinions thereon.” 

This amendment has however been rejected 
by the people ; probably owing to a provision in 





whether such vote would be binding on a minority 
ot voters, dissenting therefrom in such town.” 


the same article, for the greater independence af 
| the judiciary 
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dal Law.—By John Adams, ambassa- 
dor fileninotentiary from the United 
and independent States of North Ame- 
rica to their High Mightinesses the 
States General of the United Provinces 
of Holland.” 1782. (1) 

The Constitutions ; “ of the several 
independent States of America; the 
declaration of indefiendence ; the arti- 
cles of confederation between the said 
states ; the treaties between his most 
Christian Majesty and the United 
States of America; and the treaties 
between their High Mightinesses the 
StatesGeneral of the UnitedNetherlands 
and the United States of America. 
Published originally by order of Con- 
gress.—-The second edition,”~-Boston,” 
I vol. 1785. 

Debates, Resolutions and other pro- 
ceedings ; “of the convention of the 
commonwealth of Massachusetts, con- 
vened at Boston, on the 9th of January 
1788, and continued until the 7th of 
February following, for the purfiose of 
assenting to and ratifying the Consti- 
tution recommended by the Grand Fe- 
deral Convention.—Together with the 
yeas, and nays on the decision of the 
grand question—To which the Fede- 
ral Constitution is prefixed.” 1 vol. 
1788. 

Debates &c. [as above]; “ Zo which 
the federal constitution is prefixed ; 
and to which are added, the amendments 
which have been made therein.” —1 vol. 
1808. 

An Answer; “ Zo Paine’s Rights of 
Man.—By John Q. Adams, Esq.”— 
London 1798. (2) 

Sullivan’s Land Titles; “ being the 
history of land titles in Massachusetts. 
By James Sullivan L. L. D. Attorney 
General of that commonwealth.” 
vol. 1801. 


























































(1) Printed in a coliection of State Papers 
from p. 80 to p. 100.—London 1782, 8vo. 
(2) Published originally in the Columbian 
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Story’s Pleadings; “being a s¢. 
lection of pleadings in civil actions 
subsequent to the declaration, wit), 
occasional annotations on the law 9 
pleading. By Joseph Story.” (3) | 
vol. 1805. 

Chancery Jurisdiction; “ deing an 
essay on the establishment of a chan. 
cery jurisdiction in Massachusetts.” | 
vol. 1807.—-or about that year. 

The Civil Officer; “or the whole 
duty of sheriff, coroners, constables and 
collectors of taxes. Withan afihendix 
of forms.’ 1 vol. 1809. 

The Embargo Laws; “ with the 
message from the president, ufion which 
they were founded.—To which is add. 
ed an afifrendix, containing Mr. Galla. 
tin’s circulars ;—form of certificate 
granted by the Governor of Massachu- 
setts to the importers of flour ;——law 
decision in the federal circuit court of 
South Carolina;—law for enforcing 
the embargo ;—the Berlin decree and 
other French decrees growing out of 
it ;—the British orders in Council, and 
other orders connected with them ;—the 
Spanish decrees conforming to Buona- 
jrarte’s ;—-and the law interdicting com- 
merce between the U. S. and Great 
Britain and France.”—1\ vol. 1809. 

Dickinson’s Digest; “ being a di- 
Best of the powers and duties of sher- 
iffs, coroners, constables, and callectors 
of taxes. By Rodolfphus Dickinson, 
attorney at law.” 1 vol. 1810. 


The Massachusetts Justice ; “ deing 
a collection of the laws of the common- 
wealth of Massachusetts, relative to the 
fowers and duty of a Justice of the 
Peace.—Alphabetically arranged. To 
which are added, under the frropfer 
heads,a variety of forms, grounded on 
said laws.—The whole intended for the 
use of those who prractice in the office 
of a justice, to assist them in the vari 


(3) Now one of the Justices of the S: 
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ous duties thereto belonging —With an 
appendix, containing extracts from 
sundry laws of the United States, and 
other useful matter.—To all which is 
added an index —By Samuel Freeman, 
Esq. compiler of the Town officer, Pro- 
bate auxiliary, and American Clerk’s 
Magazine. Third edition, much im- 
proved.” 1 vol. 1810. 

Poor Law; “ being a summary of 
the laws of Massachusetts relative to 
the settlement, sufifort, employment and 
removal of pfraufiers. By Jonathan 
Leavitt Esq. counsellor at Law.” 1 
vol. 1810. 

Dickinson’s Compilation; “ being a 
compilation of the laws of Massachu- 
setts, comprising the title of Assessors, 
Auctioneers, Clerks, Commissioners of 
Sewers, Districts, Engines and Engine- 
men, Fences and Fence viewers, Fer- 
ries and Ferrymen, Field drivers, Fire 
and Fire wards, Health committees or 
officers, Hog reeves—Mceusurers of 
wood and bark, Militia, Moderators, 
Overseers of the froor: Parishes and 
precincts, filantations, frropirieturs of 
common and general fields, propfirictors 
of common and individual real estate, 
foprietors of social libraries, sealers of 
weights and measures, surveyors of 
highways, surveyors of lumber, sur- 
veyors of pfirivate ways, towns, trea- 
surers, and tything-men.— With an ap- 
pendix containing the legal forms con- 
nected with those subjects. By Ro. 
dolphus Dickinson, attorney at law, 
compiler of a law tract intended for 
civil officers.”? 1 vol. 1811. 

Livermore on Principals and 
Agents ; “ being a treatise on the law 
relative to principals, agents, factors, 
auctioneers and brokers.—By Samuel 
Livermore, Esq. counsellor at law.” — 
1 vol. 1811. 

The Probate Directory, “ or assistant 
to Probate courts, executors, adminis- 
trators and guardians, being the laws of 
the commonwealth of Massachusetts re- 


shecting the estates of testators, intes- 
tates,and wards. To which are addeda 
variety of forms for the use of frobate 
courts and such frersons as may have 
business to transact therein. Together 
with a comprehensive alfihabetical in- 
dex to the laws and the forms.—By 
Samuel Freeman Esq. late Register, 
but now Judge of the court of probate 
Sor the county of Cumberland. Third 
editiun enlarged and improved.” 1 vol. 
1812. 

A Treatise on Courts Martial and 
Military Law :—* containing an ex- 
planation of the principles which go- 
vern courts martial and courts of in- 
quiry under the authority of an indi- 
vidual state, and of the United States 
in war and peace-—The powers and 
duties of individuals in the army, 
navy and militia, and the punishments 
to which they may be liable respec- 
tively for violations of duty.—The 
necessary forms for calling, assem- 
bling and organizing courts martial 
and all other proceedings of said 
courts.—By Isaac Maltby, Brigadier 
General in the 4th. Massachusetts Di- 
vision, and author of Elements of 
War.”’—1 vol. 1813. 

The Civil officer; “or the whole 
duty of sheriffs, coroners, constables 
and collectors of taxes —WSecond edi- 
tion.—TLo which is added, A Digest of 
the firincifial decisions in the sufireme 
| judicial court of Massachusetts rela- 
tive to the powers of said officers. Al- 
80, several important statutes resfect- 
ing the duties of civil officers.” 1 vol. 
1814. 

American Clerks Magazine ; “ deing 
a valuable assistant to every man; or 
the american clerk’s magazine, contain- 
ing the most useful and necessary forms 
of writings which commonly occur be- 
tween man and man, under the name of 
acguittances, agreements, assignments, 
awards, bargains, bills, bonds, com- 





plaints, conveyances, covenants, decla- 
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rations, deeds, feoffments, fine and re- 
covery, gifts and grants, indentures, 
leases, lease and release, letters of at- 
torney, mortgages, notes, fileas, freti- 
tions, firobate matters, receifits, releas- 
es, sales, surrenders, wills, writs &c. 


and other instruments.— The whole of 


which are calculated for the use of the 
citizens of the United States, and are 
made conformable to law.— By Samuel 
Freeman, Esq. compiler of the Town 
officer, Probate auxiliary and Massa- 
chusetts Justice 7th edition revised and 
enlarged” 1 vol. 1814. 

Considerations ; *‘ onan Insolvent 
Law.” 1 vol. 1814. 

Expatriation ; “ being areview of 
a Treatise on expatriation, by George 
Hay, Esquire, attorney of the U. S. 
for the District of Virginia.—By a 
Massachusetts Lawyer.’ 1 vol. 1814. 

The Town Officer; “ or the fiower 
and duty of selectmen, town clerks, 
town treasurers, overseers of the froor, 
assessors, constables, collectors of taxes, 
surveyors of highways, surveyors of 
lumber, fence viewers, field drivers, 
measurers of word, and other town offi- 
cers, as contained in the laws of the 
commonwealth of Massachusetts. With 
a variety of forms for the use of such 
officers. To which is prefixed the con- 
stitution of said Commonwealth, and of 
the United States ; and thereto ig add- 
ed the fiower and duty of towns, fia- 
vishes and filantations—a filain and re- 
gular method of keeping town accounts 
—and a table of crimes and pfrunish- 
ments. Also an afifiendix containing 
some insfiection® and other laws at 
large ; with other useful matter. By 
Samuel Freeman Esq. author of the 
Massachusetts Justice, Probate Direc- 
tory, and American Clerks Magazine, 
eighth edition.” 1 vol. 1815. 


The Overseer’s Guide; “ or a his- 
tory of the laws of Massachusetts re- 
sfiecting the settlement, supfifiort, em- 
floyment and removal of faupers. With 





notes and references to adjudged cases, 
1 vol. 1815. 

Militia Laws; of the United States 
and of the Commonwealth of Massa- 
chusetts ; to which are added, judiciaj 
decisions on the same,and a discussion 
of an important constitutional ques. 
tion.” 1 vol. 1815. 

Oliver’s Practical Conveyanc- 
ing; “ being a selection of forms of 
general utility, with notes interspers- 
ed. By Benjamin Lynde Oliver jun. 
counselior at law.’ 1 vol. 1816. 

State Papers and Public Docu. 
ments ; ** of the United States from 
the accession of George Washington 
to the Presidency, (1) exhibiting a 
complete view of our foreign relations 
since that time.—Second edition. Pub- 
lished under the patronage of congress, 
Including confidential documents, now 
first published.” 10 vols. 1817. 

( Two more volumes have been pub 
lished, coming down to 1818.) 

Dickinson’s Justice; “ deing a digest 
of the common law, the statute laws of 
Massachusetts.and of the United States, 











and the decisions of the supfireme judi- 
cial court of Massachusetts, relative to 
the fiowers and duties of justices of 
the fieace; to whichis subjoined anex- 
tensive afifiendix of forms. By Ro- 
dolphus Dickinson, attorney at law, 
compiler of a work upfion the duties 6} 
sheriffs Sc.” i vol. 1818. 

By-Laws of Boston; “ deing the by- 
laws and orders of the town ef Boston, 
frassed at several legal town meetings, 
and; duly afifroved by the court of ses- 
sions ; together with Rules and Orders 
hhassed by the selectmen. The rules 
and regulations of the Board of Health. 
Also sundry laws of the commonwealti, 
and other important information relat- 
ing to the town of Boston.” Published 
under the direction of the sclectmen. 
1 vol. 1818. 


(1) March 4, 1789. 
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Alden’s Abridgement; “ dcing an 
abridgment of law with practical forms 
in two farts. Part I. An abridg- 
ment of Blackstone’s Commentaries, 
Massachusetts statute laws, and Mas- 
sachusetts term refiorts—fPart II 
The Justice’s guide, the conveyancer’s 


guide, the sheriff *s guide, the coroner’s 
guide, the executors, administrator’s 
and guardian’s guide, the town officer’s 
guide, the fietitioner and comflainant’s 
guide, the referee’s guide and the ju- 
ror’s guide, By Cyrus Alden, Esq. 
counsellor at law.’ 1 vol, 1819. 
Anthon’s Precedents; ** being 
american precedents of declarations, 
collected chiefly from manuscripts of 
Chief Justice Parsons and other ac- 
complished pleaders in the state of 
Massachusetts, digested and arranged 
under distinct titles and divisions, and 
adapted to the most modern practice. 
With a prefixed digest of rules and 
cases concerning declarations.—To 
which are added the most accurate 
and approved english precedents of 
declarations, with eatensive eaplana- 
tory notes; and also an elementary 
treatise on pleading, together with the 
most accurate forms of pleas, replica- 


(1) Out of print. 

(2) Judge of Probate in that County. 

(3) In reply to this question, my correspond- 
ents have given along and minute list of transat- 
lantick and domestick Law Books republished in 
Massachusetts; with their titles, prices &c. many 
of them, with notes and references to other for- 
eign and American works. 

For reasons mentioned at a former page (126, 
Vv. 1.) it was my design to omit them entirely at 
present, but—on reflection I am induced to sub- 
join in this note an abstract of the names Ne. of 
those republications. 

In publishing a general law eatalogue, (for 
which I am preparing materials,) the information 
conveyed in reply to this question, will furnish 
me with a most exact account of all these publi- 
cations in Massachusetts; the number is very 
great, and the selection of the most valuable 
character, as will appear by the list below. 

I should here also mention, that in the notices 
taken of the American works, I have omitted to 
mention the places of publication, the number of 





tions, rejoinders, surrejoinders, de- 
murrers §c. with explanatory notes 
Srom Chitty’s treatise on pleading and 
other approved books of entries.—By 
John Anthon Esquire, counsellor at 
law.—Third edition with correc- 
tions*”’ 1 vol. 1821.—( commonly call- 
ed Precedents of declarations. ) 

Journal of Debates and Proceed- 
ings; “in the convention uf Delegates, 
chosen to revise the constitution of 
Massachusetts, begun and holden at 
Boston, November 15th. 1820,and cone 
tinued by adjournment to January 9th. 
1821 —Reported for the Boston Daily 
Advertiser.”—1 vol. (1) 

White’s View, &c ; “ being a view 
of the jurisdiction and proceedings of 
the courts of Probatein Massachusetts, 
with particular references to the county 
of Essex. By Daniel Appleton White,” 
(2) 1 vol. 1822. 

Fessenden on Patents; being an 
essay on the law of patents for new 


‘inventions. —By Thomas Green Fes- 


senden, counsellor at law.’ The second 
edition 1 vol. 1822. 
20. Foreign law books repub- 


lished in your state, &c. 2 
A. See note below. (3) 





pages, and prices, all which are stated with great 
precision in the MS. now before me. I shall 
avail myself of all these particulars, in compiling 
the general catalogue. Ed. 


“ Foreign Law Books republished in 
Massachusetts.” 


Abbot’s Law of merchant ships and seamen; 
with annotations by Joseph Story Esc. 
counsellor at law. 1 vol. 1810. 

Advice On the study of the law ; with addi- 


tional notes for the American student. 
1 vol.1811. (This is by Wm. Wreght 
—the last english edit. 1815.) Ed. 

Beccaria On crimes; with acommentary. By 
M. D. Voltaire. 1 vol. 1809. 

Blackstone’s Commentaries. Edited by Jno. Wil- 
liams Esq. 4 vols. 12mo. 1799. 

Same With notes and additions; by Edward 
Christian Esq. 4 vols. 1818. 

Barnewall 7 Alderson’s Reports in B. R. years 
1817, 18. 1818, 19. By Richard 








21. Reports of Cases in the 
district or circuit courts of the U.S. 
in your state, &c. 2 
A Gallison’s reports; “ being reports 
of cases argued and determined in the 
circuit court of the U. States for the 
first circuit, containing the cases deter- 
mined in the districts of New Hamp 
shire, Massachusetts and Rhode Island. 
By John Gallison counsellor at Law. 
2 vols.”’ (1) 

Mason’s Reports; “ deing cases de- 
termined in the same circuit.—By Wil- 

































Vauzbu Barvewall and Edward Hail 
Alderson. 2 vols. 

Burlemaqui’s Principles of natural and political 
law. By J. I. Burlamaqui. 2 vols. 
1792. 

Burrow’s Reports, B. R. from 1756 to 1772. 
temp. Ld. Mansfield. By James Bur- 
row, Knight Xe. 5 vols. 1808. Pre- 
mium Edit. 

English Liberties, Containing Magna Carta. &e. 
&e. By H.Care; continued by W. 
N. 5th Ed. 1721. 

Chitty’s Treatise on the Law of Nations, rela- 
tive to the legal effects of War on 
the commerce of belligerents and neu- 
trals. By Joseph Chitty Esq. 1812. 

Chitty’s Treatise on bills of exchange &c. with 
the addition of American cases. By 
Joseph Story Esq. 1809. 
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Chitty’s Treatise on the same, from last Lond. | 
Edit. with notes and references to j 
American cases. 1 vol. 1819. | 

Christian’s Notes to Blackstone’s Commentaries, 
adapted to all the editions vol. 5. 1801. 

Comyn’s Treatise on the law relative to con- 
tracts not under seal, with additions 
notes and references. By Samuel 
Comyn Esq 2 vols. 1819. 

Cowper’s Reports BR. Hil. 1774 to Trin. 
term 1778 both inclusive, with notes 
aud references to subsequent repor- 
ters. By Henry Cowper Esq. 2 vols. 
1809. 

Jones On Sailments. By William Jones Esq. 
1796. 

Kyd’s ‘Lreatise on bills of exehange &c. with 
additions. 1798. 

Lawes’s Treatise on pleading in assumsit, with 
the addition of American cases. By 
Joseph Story Esq. 2 vols. 1805. 


Maale &7 Selwyn’s Reports, B. R. years 1813, 









1814, 1815, 1816. by George Maule 





liam P,. Mason counsellor at law.” 
vol. (2) 

Fletcher and Peck; “ deing a copy 
of the record in the case Robert Fler. 
cher vs. John Peck; decided at the 
circuit court of the United States for 
the first circuit, held in Boston within 
and for the District of Massachusetts 
on the 20th day of Oct. A. D. 1807.” 
Pub. 1808. 

Davis’s Opinion ; “ deing an opinion 
of the District court of Massachusetts, 
in the case of Natterstrom adm’r of 


(1) Vol. 1. Contains cases determined jy, 
the years 1812, and 1813, and was prepared 
and published by Mr. Gallison from the 
minutes of his predecessor in the office of 
Reporter to the Circuit Court. Pud. 1815, 

Vol. 2. Contains cases determined in the 
years 1814 and 1815,—pud. 1817. 

They are generally called—** Gallison’s Re: 
ports.” 

(2) This vol. contains the cases determined 
in the years 1816, 1817, 1818.—Called “Ma. 
son’s Reports.” —Pubd. 1819. 


and Wm. Selwyn Esqrs. 4 vols. 1819. 
vol. 5 in the press. 

Marshall’s Treatise on Insurance. By Samuel 
Marshall Esq. 2 vole. 1805. 

Montesquieu’s Spirit of Laws. By M. D. Secon- 
dat Baron de Montesquieu. 2 vols. 
1802. 

Park’s System of Marine Insurance. By 
Allan Park Esq. 1 vol. 1800. 

Phillips’s Treatise on the law of Evidence. By 
S. March Phillips Esq; with notes 
and references to American authori- 
ties, by an eminent Counsellor at Lav. 
2 vols. 1822. (1 vol. published in 
N. Y.) 

Pothier’s Treastise of Maritime contracts, of 
letting to hire, by Robert Joseph Po- 
thier; with notes and a life of the au- 
thor by Caleb Cushing. 1 vol. 1821. 

Saunders’s Reports B.R.tem. Car. ii. By Ed- 
mund Saunders, Knight &c. with notes 
&c. by John Williams Esq. 2 vols. 
1316. 

Vattel’s Law of Nations. By M. D. Vattel. 
1 vol. 1805. 

Yelverton’s Reports, temp. latter end of Q. Eliz. 
and first 10 yearsof K. James, with 





notes, references &c. by Theron Met- 


calf Esq. 1 vol. 1820. 
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Taylor vs Shift Hazard, respecting 
wages due to the representatives of a 
seaman hired by the month and dying 
on the voyage.——By John Davis judge 
of that court”? 1809. (1) 

22. Isthere any Digest of cases 
in those courts, &c. ? 
A. There is no digest (2) 

23. Have any books been compo- 
sed, in your State, &c. ? 
A. See answer No. 19. 


ATTORNIES— COUNSELLORS. 


24. Is there any distinction in the 
profession of Attorney and Counsel- 
lor, &c. 2 
4A. In the Supreme Judicial Court 
of Massachusetts and in the Circuit 
Court of the United States for the 
first circuit, there is a distinction 
between counsellors and attornies. 

The following Rule shows the dis- 
tinction in the court first mentioned. 
“ All issues in law and in fact, and 
all questions of law arising on writs 
of error, certiorari, and mandamus, 
on special verdicts, on motions for 
new trials, and in arrest of judg- 


ment, shall be argued only by the 
counsellors of this court. And the 


counsellors of this court may prac- 
tice as attornies”’ (6 Mass. Rep. 385.) 

The Rule of the Circuit Court of 
the U. S. is as follows ;—** No per- 
son, unless at least a counsellor of 
this court, shall be permitted to ar- 
gue any questions of law or fact; 
but counsellors may practise as at- 
tornies.” Rules of Circ. Court, Rule 9. 

In addition to the differences con- 
tained in the Rules quoted above, it 
is required that a person should 


(1) This opinion (delivered in 1809,) is in 
2 Hall’s Amer Law Sfourn. 359.—and in 
Month, Anthol, Fune 1809, p. 359. Other opi- 
nions of Judge Davis, have occasionally been 
published in the newspapers. 

(2) Mr Davis the clerk of the district 
court, has given us for you, the rules of the 
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practise law two years after his ad- 
mission as an attorney at either of 
these courts, before he can be admit- 
ted as a counsellor. (6 Mass. Rep. 
385.) Rules of Circuit Court, Rule 6. 

In the inferior courts of the com- 
monwealth and in the District Court 
of the U. S. for this District, no dis- 
tinction exists between counsellors 
and attornies. 

25. By whom are attornies or 
counsellors admitted, &c. ? 
4. The Statute of Vov. 4, 1785, pro- 
vides “ that no person shall be ad- 
mitted an attorney of any court in 
this commonwealth, wnless he isa 
person of good moral character and 
well affected to the constitution and 
government of this commonwealth, 
and hath had opportunity to qualify 
himself for the office, and hath made 
such proficiency as will render him 
useful therein.” 

This provision is explained by 
Stat. Mar. 6, 1790, which enacts, 
that any person of a “decent and 
good moral character who shall pro- 
duce in courta power or letter of at- 
torney, specially for that purpose, 
from any person whomsoever, shall 
have full authority though his prin- 
cipal be absent, to prosecute and de- 
fend any suit or matter, wherein his 
principal shall be concerned, to final 
judgment and execution; and to 
plead, implead or manage the same 
case as fully as if such person so au- 
thorized, was an attorney of such 
court, and admitted and sworn in 
usual form as prescribed by law, 
and agreeably to the rules of such 
court.” (3) 


circuit court which we transmit.—The same 
rules are used in the district court, when ap- 
plicable, 


(3) No party is allowed to manage his 
cause, by more than two attornies. 
Nov. 4, 1785. § 2. 


Stat. 








Students at law are first admitted 
attornies, at the court of Common 
Pleas. 

Formerly each county had a court 
of Common Pleas; afterwards cir- 
cuit courts of Common Pleas were 
established, each having jurisdiction 
over two or more counties ; and re- 
cently the system of Courts of com- 
mon Pleas has undergone a new or- 
ganization, as will be seen under the 
head of Courts. ‘These courts were 
authorized by statute to make rules 
for the admission of attornies, and 
as they acted independently of each 
other, their rules differ in some re- 
spects. 

It is presumed however, that they 
all agree in requiring such an edu- 
cation as the courts respectively 
considered equivalent to having a 
liberal education and regular degree, 
at some publick college, and after- 
wards pursuing the study of the law 
in the office of a counsellor of the Su- 
preme Judicial Court for three years; 


for this is recognized in a Rule of 


the Supreme Judicial Court as being 
a suitable education to entitle a per- 
son to admission at the Court of 
Common Pleas, (6 Mass Rep. 382.) 

As the late statute has established 
one Court of Common Pleas for the 
whole Commonwealth, itis to be ex- 
pected, that uniformity will be intro- 
duced into the rules respecting the 
admission of attornics at that court 
in the several countics. 

At present, in some counties the 
student submits to an examination 
before a committee of the Bar of the 
county ; if the examination is satis- 
factory to the committee, the Bar 
recommend him for admission. 


In Suffolk co. the student is not) 


examined, and he receives his recom- 
mendation from the Standing Com- 
mittee of the Bar; but if the person 
applying for a recommendation has 
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not been graduated at any universi- 
ty, the Standing Committee may, 
by the Rules of the Bar, require him 
to submit to an examination “ as to 
scientifick, literary, classical and le- 
gal attainments.” 

The Bar Rules are different from 
the rules of the courts, being such as 
are framed and adopted by a volun- 
tary association of the gentlemen of 
the profession in any county. 

Should a recommendation be re- 
fused to a student, he may make ap- 
lication to the court, and upon a 
hearing of the merits of the case, the 
court will admit him or not, accord- 
ing to its discretion. 

If the refusal to recommend is ow- 
ing to a non-compliance on the part 
of the student, with any Bar Rule, 
the court will consider whether the 
Rule is a reasonable one, and if not, 
will disregard it. 

If the court of Common Pleas un- 
reasonably refuse to admit an attor- 
ney, the Supreme Judicial Court 
willupon examination admit him as 
an attorney of the Supreme Judicial 
Court; by virtue of which he will, 
according to the Rules of the Court 
of Common Pleas in some, perhaps 
all of the counties, be enabled to 
practise in the Court of Common 
Pleas. 

In the County of Suffolk, an attor- 
ney of the Court of Common Pleas 
is permitted to practise before any 
court held in the county, except the 
Supreme Judicial Court and the Cir- 
cuit Court ofthe U. S. We presume 
this is the case in the other counties. 

Whether an attorney admitted in 
one county shall practise in another 
into which he has removed, depends 
upon the rules of the court and of 
the Bar in this last county. 

With respect to the rules of the 
Bar, however it is a question of feel- 
ing and expediency only ; for if an 
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attorney is willing to encounter the 
inconveniencies resulting from the 
ill will of his professional brethren, 
he may disregard their rules and be 
excluded from their association. 

Upon the admission of an attor- 
ney, the clerk of the court adminis- 
ters to him the vaths of allegiance 
to the Commonwealth and to the 
United States and the oath of office. 
In the United States courts the two 
last oaths only, are administered. 
The oaths are written in a book, to 
which the attornies subscribe their 
names as they are successively ad- 
mitted. ‘The clerk makes a minute 
of their admission on his docket, 
which is afterwards entered at large 
in his records. 

26. On what conditions, &c. from 
other states, &c. 2 
4. This question is answered so far 
as it relates to the Supreme Judicial 
Court, by the following rule of that 
court :—** Any person who shall 
have been admitted an attorney of 
the highest judicial court of any oth- 
er state in which he shall dwell, and 
afterwards shall become an inhabi- 
tant of this state, may be admitted 
an attorney or counsellor of this 
court, subject to the discretion of the 
justices thereof, after due inquiry 
and information concerning his mo- 


ral character and professional qual- | 


ifications.” 
In the inferior courts no uniform | 
practice prevails. | 
A rule of the Bar in the county of | 
Essex requires, that any gentleman | 
who removes from another state into | 
that county, and who has not been a 
regularly admitted practitioner in 
the highest court of judicature in the 
state from which he comes, shall pro- 
pose to submit to an examination by 
a committee of the Bar, before he 
Shall be admitted to practice in the 








i 





Court of Common Pleas, with the 


approbation and consent of the Bar ; 
and he will not be entitied to an ex- 
amination unless he has been a stu- 
dent and practitioner, at least four 
years next preceding the time of his 
applying for admission. 

By a subsequent vote of the Bar, 
if a person has been admitted to the 
highest court in another state, he 
must study one year in Essex county 
after such admission, before he can 
be recommended to the Court. 

The Rules of the Court of Com- 
mon Pleas in the same county, are 
silent on this subject. 

In Suffolk, he must have studied 
one year in the oflice of a counsellor 
within the county, and must produce 
evidence of such classical and pro- 
fessional study as are required from 
other candidates. 

Probably in most of the other 
counties, no rule exists, either of the 
Court of Common Pleas or of the 
Bar, in relation to the admission of 
attornies from other states; the 
court being guided by its discretion 
according to the particular circum- 
stances of each case, reference being 
had to the qualifications required in 
gentlemen making similar applica- 
tions, who have studied or practised 
law in Massachusetts. (1) 


COURTS. 


927. What are the names of the se- 
veral courts in your state, &c. ? 
4.The court of “a Justice of the 
peace” familiarly termed a “ Justice 
Court.” “ Police Court” cailed also, 
with reference to its civil jurisdic- 
tion, The Justices’ Court for the 


(1) With respect to the circuit Court U. 
S. it will perhaps be best to quote the seven 


| first rules of that court, (or to refer to them 


if Mr G. publishes all these Rules together) 
as they have each a bearing on this point. 
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County of Suffolk,” ‘ Court of Ses- 
sions ;” ** Court of Probate,” ** Muni- 
cipal Court for the city of Boston ;” 
© Court of Common Pleas,” and ** Su- 
preme Judicial Court.” which is like- 
wise the Supreme Court of Probate. 

“ Courts martial and courts of in- 
quiry,”’ are occasionally held under 
the militia laws,and the Senate some- 
times sits, as **a high court of im- 
peachment.” 

28. Their style, &c. 2 
A. * Justice of the Peace,” “ Justices 
of the Police Court,”’ ** Justices of 
the Court of Sessions,’’ * Judge of 
Probate,’’(1) ** Judge of the Muni- 
cipal Court for the city of Boston ;” 
« Justices of the court of Common 
Pleas ;” ‘Justices of the Supreme 
Judicial Court ; or of the Supreme 
Court of Probate, according to the 
nature of the case. 

29. The extent of their several ter- 

vitorial jurisdictions, &c. ? 
A. ** 4A Justice of the Peace,” has ju- 
risdiction throughout his county eax- 
cept in the county of Suffolk. (See 
remarks on the Police Court.) 

The office of Justice of the Peace 
throughout the state is conferred, 
rather by way of compliment, on a 
few of the more distinguished men. 

“© The Police Court,’’ has criminal 
jurisdiction in the city of Boston; 
and under the appellation of * The 
Justices’ court for the County of 
Suffolk,” it has civil jurisdiction over 
Boston and Chelsea, which together 
compose the County of Suffolk. 

** Court of Sessions,’’ throughout 
their respective counties. 


(1) “ Of wills and for granting letters of 
administration on the estates of persons de- 
ceased having goods chattels rights or credits 
in the county of (abbreviated, Judge of the 





Probate of Wills, Kc. in the county of $ 
familiarly termed “ Judge of Probate.” 
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** Courts of Probate,” throughout 
their respective counties. 

The ** Municipal Court,” through. 
out the county of Suffolk. 

The * Court of Common Pleas,” 
as recently organized by stat. Feb. 
i4, 1821, has jurisdiction through- 
out the state; but a court is held 
within and for each county by one or 
more of the Justices, at the several 
times prescribed by statute. 

The ** Supreme Judicial Court,” 
has jurisdiction throughout the state ; 
but its terms are held within and for 
the several counties respectively ; 
with the exceptions, that a law term 
is held at Plymouth and Taunton al- 
ternately, for the counties of Bristol, 
Plymouth, Barnstable and Dukes- 
county; at Northampton, for the 
counties of Hampshire, Hampden 
and Franklin; law and nisi prius 
terms at Boston, for the counties of 
Suffolk and Nantucket; and a nisi 
prius term at Barnstable, for the 
counties of Barnstable and Dukes- 
county. 

30. Which have original jurisdic- 
tion, &c. 2 
4. Justices of the Peace; Police 
Court; Courts of Sessions; and 
Courts of Probate. 

I. ** Justices of the Peace.” 

By the stat. Mar. 12, 1808, it is 
provided, that all civil actions, 
wherein the debt or damages does 
not exceed twenty dollars (and where- 
in the title of real estate is not in 
question) shall and may be heard, 
tried, adjudged and determined by 
any justice of the peace, within his 
county ; and that no action shall be 
sustained in any Court of Common 
Pleas where the damage demanded 
does not exceed twenty dollars, un- 
less by appeal from a justice of the 
peace; saving such actions wherein 
the title to real estate may be con- 
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ginally brought before the Court of 
Common Pleas, judgment shall be 
recovered for no more than twenty 
dollars debt or damage; in all such 
cases the plaintiff shall be entitled 
for his costs, to no more than one 
quarter part of the debt or damage 
recovered. 

This last clause does not apply to 
actions, in which the title to real es- 
tate is concerned, (2 Mass. Rep. 462; 
nor to cases, where the plaintiff’s de- 
mand is reduced by a demand filed 
and allowed by way of set-off; (8 
Mass. Rep. 536.) 

In an action of trespass quare 
dausum fregit before a justice of the 
peace, no evidence which may bring 
the title of real estate in question is 
admissible under the general issue ; 
and if the defendant pleads the title 
of himself or any other person in 
justification, the justice must order 
him to recognize to enter the action 
at the next Court of Common Pleas 
within the same county; if he re- 
fuses, judgment will be given against 
him as upon a default. 

Upon a return of non est inventus 
upon an execution issued by a justice 
of the peace, the same justice may 
issue a scire facias against bail, al- 
though the sum of the debt and costs 
on the original execution exceed twen- 
ty dollars. 

A justice of the peace has also 
authority within his county to take 
recognizances for the payment of 
debts, without any limitation as to 
the amount, and if any part of the 





unpaid after the time set in the re- 
cognizance for the payment of it, the | 
same justice of the peace may within 
three years after that time issue an 
execution, alias and pluiies, against 
the body and estate real = personal 
of the conusor. 

The execution may be sidibe to rnn 





into any county in the common- 
wealth. This is a ministerial and 
nota judicial proceeding. Stat. Mar. 
19, 1782. ) 

The general powers of justices of 
the peace in criminal cases are de- 
scribed in the stat. Mar. 16, 1784, 
which provides, that it shall be with- 
in the power and be the duty of every 
justice of the peace within his coun- 
ty, to punish by such fine as is by the 
statute law of the commonwealth 
provided, all assaults and batteries 
that are not of a high and aggravat- 
ed nature; and to cause to be stayed 
and arrested all affrayers, rioters, 
disturbers and breakers of the peace, 
and to bind them by recognizance to 
appear at some higher court, and to 
require them to find sureties for their 
good behaviour in the meantime. 

Justices of the peace are likewise to 
** examine, into all homicides, mur- 
ders, treasons and felonies done and 
committed in their counties, and com- 
mit to prison all persons guilty or 
suspected to be guilty of manslaugh- 
ter, murder, treason, or other capi- 
tal offence,’ and to hold to bail all 
persons guilty or suspected to be 
guilty of lesser offences which are 
not cognizable by a justice of the 
peace; and to require sureties for 
the good behaviour of dangerous and 
disorderly persons ; and to take cog- 
nizance of all other crimes, matters 
and offences which by particular 
laws are put within their jurisdiction. 

The fines which may be imposed 
by a justice of the peace are usually 
small, never exceeding twenty dol- 
lars. 


An appeal, (1) lies from a justice 


(1) In Boston before the judicial powers 
of its justices of the peace were transferred 
to the Police Court, an appeal lay in criminal 
cases to the Municipal Court. Itseems ques- 
tionable whetherany provision has been made 
for an appeal from a justice of the peace in 
Chelsea m criminal cases. The Municipal 
Court ought to be the court of appeal, 
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of the peace to the Court of Com- 
mon Pleas; except in prosecutions 
for fines under the militia laws, 
where there is no appeal unless the 
forfeiture adjudged exceeds ten dol- 
lars exclusive of costs. 


II. ** Police Court.’’ (of Boston.) 


This court went into operation on 
the first of June 1822. It consists 
of three Justices with an annual sa- 
lary. A court is held daily by one 
or more of the Justices, at stated 
hours, and at other times when ne- 
cessary, * to take cognizance of all 
crimes, offences and misdemeanors 
whereof Justices of the peace may 
take cognizance by law, and of all 
offences which may be cognizable by 
one or more of said Justices accord- 
ing to the by-laws and regulations 
which may be established by the pro- 
per authority of the city of Boston.” 

All warrants issued by said Jus- 
tices, or either of them, or by any 
justice of the peace within the city 
of Boston, are returned before the 
Police Court; and no process re- 
turnable before a justice of the peace 
residing in the town of Chelsea, ex- 
cept for causes of complaints arising 
in Chelsea, can be served in the city 
of Boston. 
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IV. “ Court of Sessions.’? 

‘Phe Court of Sessions in each 
county is composed of a chief Jus- 
tice and two associate Justices, be- 
sides two special Justices, who are 
to act only when the standing Jus- 
tices are from any cause unable to 
hear and determine any matter pend- 
ing before them. 

This Court has jurisdiction rela- 
tive to the erection and repair of 
gaols and other county buildings, 
the allowance and settlement of 
county accounts, the estimate, appor- 
tionment and issuing warrants for 
assessing county taxes, granting li- 
censes, laying out, altering and dis- 
continuing highways, fixing the li- 
mits of gaol yards, regulating gaols 
and houses of correction, &c. &c. 

The Court of Sessions for the 
county of Suffolk was abolished by 
the act establishing the Police court, 
and the whole of its jurisdiction, so 
far as respects the town of Chelsea, 
transferred to the Court of Common 
Pleas. 

With respect to the city of Boston, 
the Court of Common Pleas has all 
the powers and duties which the 
court of Sessions had * with regard 
to streets and ways, and with regard 





IIL. “ Justices Court for the coun- 


ty of Suffolk.” 


of the Justices of the Police Court 
on two several days in each week, 
and as much oftener as may be ne- 
cessary, and has original exclusive 
jurisdiction and cognizance of all 
civil suits and actions, which for- 
merly might be determined before 
any justice of the peace within and 
for the County of Suffolk. 


An appeal, lies from the Justices of 
the Police Court, in criminal cases, 
to the Municipal Court, and in civil, 
to the Court of Common Pleas. 


to all other suits, processes and pro- 

ceedings whatsoever in which a trial 
: ° ” 

| by jury may be had er required ; 


This Court is held by one or more | and the mayor and aldermen have 


many of its other powers. 

The Judge of Probate for the 
County of Suffolk, the Judge of the 
Municipal Court, and Justices of the 
Police Court, form a “ Board 0! 
Accounts.”’ 

In general, there is no appeal from 
the Court of Sessions ; in cases where 
an appeal is allowed, it lies to the 
Supreme Judicial Court. 

V. * Probate Courts. 

The statute of Feb. 24, 1818, which 

‘revises former acts, provides that 
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there shall be some able and learned 

rson in each county of the com- 
monwealth * for taking the probate 
of wills, and granting administra- 
tions on the estates of persons de- 
ceased, being inhabitants of, or re- 
sident in the same county, at the 
time of their decease, or having died 
without the commonwealth, and 
leaving estate of any kind within 
the same; for appointing guardians 
to minors, and other persons; for 
examining and allowing the accounts 
of executors, administrators, or 
guardians ; and fer such other mat- 
ters and things as the Courts of Pro- 
bate, within the several counties 
aforesaid shall by law have cogni- 
zance and jurisdiction of.” 

The judge of probate has authority 
to appoint trustees in certain cases, 
and to remove executors, administra- 


tors, guardians and trustees; to li-. 


cense guardians to transfer stock ; te 
cause partition te be made among 
heirs and devisees of real estate, or 
to assign it to one or more when par- 
tition cannot be made; to license 
executors, administrators and guar- 
dians to sell real estate for the pay- 
ment of debts and legacies; to make 
an allowance of personal estate to 


(1) This Court, frequently called the “ Court 
of Sessions,” was held by the justices of the 
peace in their several counties. 

It has been superseded by other courts, but 
an account of the jurisdiction which it pos- 


sessed will be cf use to the reader in enabling | 
him to understand better, the powers of the | 


courts to which its jurisdiction has been 
transferred. 

We therefore extract the following pas- 
sage from the opinion of the Court in Com- 
monwealth vs. Knowlton, (2 Mass. Rep. 534;) 
and the more willingly, on account of the 
view which it presents of the Common Law 
of Massachusetts. 

“The Court of Sessions, to whose juris- 
liction in criminal causes the Court of Com- 
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the widow when the estate of the de- 
ceased is not sufficient to pay his 
debts, or when it is suflicient with 
but little surplus left ; to make a dis- 
tribution of an intestate’s real and 
personal estate; in some cases to 
appoint commissioners to assign 
dower; and various other things, 
relating to the settlement of estates 
and the disposition of property in 
the hands of guardians. 

An appeal, lies to the Supreme Ju- 
dicial Court as Supreme Court of 
Probate. ‘The statute prescribes the 
course of proceeding in claiming and 
prosecuting anappeal. (See ans. te 
No. 65.) 

Sl. partly original,and part- 
ly appellant &c. 2 
4. ‘The Municipal Court ; Court of 
Common Pleas ; and Supreme Judi- 
cial Court. 

VI. “ The Municipal Court for 
the city of Boston.”’ 

This court was established by stat. 
Mar. 4, 1800, and is held by one 
judge. 

It is provided by the statute, that 
this court ** shall have cognizance 
of all crimes and offences committed 
within the town of Boston which are 
cognizable in the court of General 
Sessions of the Peace ; (1) and cogni- 
mon Pleas has succeeded, by statute of March, 
| 1804, was erected by the statute of July Sd. 
| 1782, and it is impowered to hear and deter- 
| mine all matters relating to the conservation 








of the peace, and such offences as are cog- 
nizable by them at common law, or by acts 
of the legislature. If by common law be 
| understood strictly the common law of Eng- 
and, those words cannot have any effect; for 
| the sessions being created by statute cannot 





have any jurisdiction, but what is given it by 
some statute. But, if these words import 
the common law of the commonwealth, they 
have an extensive operation and are easily 
understood. Our ancestors, when they came 
into this new world, claimed the common 
law as their birth right, and brought it with 
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zance of all crimes and offences 
against the by-laws of the said town ; 
of frauds, deceits, monopolies, fore- 
stalling, regrating, thefts and nui- 
sances.”’ 

Offences against the by-laws of 
Boston may be within the cognizance 
of the Police Court likewise. ( Vid. 
ante. p. 490.) 

A subsequent statute of Feb. 27, 
1813, enacts that the Municipal 
Court “ shall have original jurisdic- 
tion concurrent with the Supreme 
Judicial Court, of all crimes and of- 
fences arising or happening within 
the County of Suffolk, not capital.” 
In practice, no indictment for a crime 
not capital is originally tried before 
the Supreme Judicial Court, unless 
particular circumstances render it 
necessary. 

Te State Prison and its precincts, 
so far as respects crimes and offences 
com:nitted within them ; are deemed 
to ve in the County of Suffolk, as well 
as in the County of Middlesex where 





them, except such parts as were judged in- 
applicable to their new state and condition. 
The common law, thus claimed, wasthe com- 
mon law of their native country, as it was 
amended or ultered by English statutes in force 
at the time of their emigration. 

Those statutes were never re-enacted in this 
country, but were considered as incorporated 
jnto the common law. 

Some few other English statutes, passed 
since the emigration, were adopted by our 
courts, and now have the authority of law 
derived from long practice: 

To these may be added some ancient 
usages, originating probably from laws pass- 
ed by the legislature of the Colony of the 
Massachusetts Bay, which were annulled by 
the repeal of the first charter, and from the 
former practice of the colonial courts, ac- 
commodated to the habits and manners of 
the people. 

So much therefore of the common law of 
England as our ancestors brought with them, 


they are in fact situated. ( Stat. Fung 
16, 1813.) 

An appeal, lies to the Supreme Ju- 
dicial Court, in cases, not brought be- 
fore the Municipal Court by appeal, 

Vil. ‘The * Court of Common 
Pleas.” 

This court has original and exclu- 
sive jurisdiction of all civil actions, 
except those of which justices of the 
peace (or the Justices’ Court in the 
County of Suffolk) have original 
jurisdiction, and except also, some 
few cases in which the Supreme Ju- 
dicial Court have original jurisdic. 
tion. 

Its criminal jurisdiction is the 
same as that formerly possessed by 
the court of general sessions of the 
peace, extended to some other cases 
by particular statutes made since the 
transfer. (See the preceding note. ) 

In the county of Suffolk, it has only 
civil jurisdiction. ( See the remarks 
on the Court of Sessions, and Muii- 
cipal Courts.) 





and of the statutes then in force, amending 
or altering it; such of the more recent sta- 
tutes as have been since adopred in practice; 
and the ancient usages aforesaid, may be 
considered as forming the body of the com- 
mon law of Massachusetts, which has sub- 
mitted to some alterations by the acts of the 
prov i.cial and state legislatures, and by the 
provisions of our constitution. 

From these principles we may conclude, 
that the sessions in England, having at the 
time of the emigration, jurisdiction of all 
trespasses, (except perhaps forgery and per- 
jury, See 2 Eust’s Rep. 18,) which were of- 
fences against law, when the statute of 34 
Ed. iii. c. 1. was passed, giving the sessions 
(among other things) the cognizance of all 
trespasses: our court of common pleas, 45 
successor of the sessions, has jurisdiction of 
the same trespasses by the common law of 
the commonwealth : and that it has jurisdic- 
tion of no other trespasses, unless derived 





expressly from some statutes” 
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An appeal, lies to the Supreme Ju- 
dicial Court in civil actions, where 
the debt or damages demanded ex- 
ceed the sum of one hundred dollars, 
unless the parties have agreed that 
the judgment of the Court of Com- 
mon Pleas shall be final; and in cri- 
minal cases, not brought before the 
court of Common Pleas by appeal. 

An action may be removed into the 
Supreme Judicial Court, by a bill 
of exceptions to any opinion, direc- 
tion or judgment of the Court of 
Common Pleas in any matter of 
law, whether the debt or damages 
demanded are more or less than one 
hundred dollars. (1) 

VILL. * Supreme Judicial Court.’ 

The jurisdiction of this court is in 
general of an appellate nature. 

it has original and exclusive ju- 
risdiction in cases of divorce and 
alimony, and in suits on probate 
bonds. It may grant licence to 
guardians to sell the real estate of 
wards, in order to put the proceeds 
at interest, and may also authorize 
guardians or trustees, when they 
have not otherwise the power, to in- 
vest personal property in real estate 
or some publick fund. 

Where the application of execu- 
tors, administrators or guardians is 
for license to sell real estate for the 





payment of debts and legacies, the , 
‘or the oppression of the subject, or 


jurisdiction of the Supreme Judicial 
Court, Court of Common Pleas and 
court of Probate is original and con- 


current; except, that the judge of | 


Probate has not authority to license 
the sale of more than is sullicient for 
these purposes ; if therefore by a sale 
of part of the estate the residue will 


(1) The Court of Common Pleas consists 
of a Chief Fusiice with a salary of twenty one 
hundred d: llars, and three Associate Sustices 
with asalary of eighteen hnondred dollars 
cach. 





be injured, leave to sell the whole 
or so much as will be beneficial to 
the parties concerned, must be ob- 
tained of one of the other courts. 

By the Stat. Feb. 10, 1818, the 
Supreme Judicial Court has “power 
and authority to hear and determine 
in equity, all cases of trust arising un- 
der deeds, wills, or inthe settlement 
of estates ; and all cases of contract 
in writing, when a party claims the 
specifick performance of the same, 
and in which there may not be a 
plain, adequate and complete reme- 
dy at law; and the bill or complaint 
in such cases may be inserted ina 
writ of attachment or original sum- 
mons, returnable to the same court, 
and such writs may be served on the 
adverse party as other writs of at- 
tachment or original summons are 
by law to be served, or the same may 
be otherwise brought according to 
the proceedings in the courts of chan- 
cery,”’—provided * that the cases 
of contract to which this act shall 
apply, shall be to such only as shall 
be hereafter made in writing.” 

In regard to criminal jurisdiction, 
it is provided by Stat. July 3, 17 °°. 
that the Justices of this court ‘sha! 
take cognizance of all capital and 
other offences and misdemeanors 
whatsoever of a public nature, tend- 
ing either to a breach of the peace, 


raising of faction, controversy, or 
debate, (or) to any manner of misgov- 
ernment; and of every crime whatso- 
ever that is against the publick good; 
and shall by virtue of their office, be 
severally conservators of the peace 
throughout the commonwealth.” 

articular statutes, have transfer- 
red the cognizance of some of the 
smaller offences to the inferior courts 
exclusively. 

In capital crimes and others of 
great enurmity the yurisuiction of 
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this court is exclusive, except in the 
county of Suffolk, where the Munici- 
pal Court has concurrent original 
jurisdiction in all cases not capital. 

Writs of certiorari and of error, go 
from this court to the inferior courts. 

It has power also by the statute 
last cited, to “issue all writs of pro- 
hibition and mandamus, according to 
the law of the land, to all courts of 
inferior judiciary powers, and all 
processes necessary to the further- 
ance of justice and the regular exe- 
cution of the laws.” 

Indictments for a capital offence, 
motions for new trials, questions of 
jaw on statements of facts agreed by 
the parties, or special verdicts, and 
all issues in law are heard and de- 
termined by the court when held, by 
three or more of the Justices; in 
other cases any one or more of them 
may hear and determine. 

In practice, the nis? prius terms 
are usually held by one Justice: any 
party aggrieved may file a bill of ex- 
ceptions to his opinion, direction or 
judgment, to be heard and determin- 
ed by a full court, held by three or 
more of the Justices. 

The arraignment, assignment of 
counsel and other things preparatory 
to a capital trial, may be performed 
when only ene justice is sitting. 

32. appellant jurisdiction on- 
ly, &c. ? 

A. None. 

33. Which are courts of equity, 
and which of law, &c. 2 
4. There is ne court of equity dis- 
tinct from the courts of law. 

In addition to what has been said 
in relation to the equity powers of 
the Supreme Judicial Court, it may 
be remarked, that by Stat. ov. 4, 
1785, * in all causes brought before 
the Supreme Judicial Court of this 
commonwealth, or before any court 
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feiture annexed to any article of a- 
greement, covenant, contract, or 
charter-party, bond obligation oy 
other specialty, or for forfeiture of 
real estate upon condition, by deed 
of mortgage or bargain and sale 
with defeasance, when the forfeiture, 
breach, or non-performance shall 
be found by jury, by the default or 
the confession of the defendant, or 
upon demurrer, the court before 
which the action is, shall make up 
judgment therein for the plaintiff to 
recover so much as is due according 
to equity and good conscience.” 

This provision does not repeal the 
clause in Stat. Feb. 21, 1785, which 
enacts that no chancery shall be al- 
lowed in prison bonds for the liberty 
of the yard. (9 Mass. Rep. 221.) 

A mortgagor or person claiming 
under him, may have his bill in equi- 
ty to redeem, originally triable in the 
Supreme Judicial Court, or Court 
of Common Pleas. 

34. What methods are used to 
carry up judgments &c. ? 

A. See the preceding answers under 
this head. 








of common pleas, to recover the for- 





MISCELLANEOUS. 


35. Who is State Printer, &c. ? 
4. A contract is made every year 
with some printer to do the printing 
of the legislature. ‘The present con- 
tract is made with Benjamin Russell, 
of Boston, editor of the Columbian 
Centinel. 

Any printer of a newspaper who 
publishes in his paper the acts and 
Resolves of the Legislature for a 
year, is entitled to receive siateen 
dollars and two thirds from the trea- 
surer of the Commonwealth. 

36. Who is the principal Bookseller 
at the seat of Government ? 

A. Messrs. Wells and Lilly, and 
Messrs Cummings and Hilliard. 
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No. IIe CONVEYANCE BY DEED, &C. 


1. What is the kind of Deed most 

in use in your state &c. is it that of 
bargain and sale ? 
A. The kind of deed most in use in 
Massachusetts is little else than a 
translation of the vetus carta feoffa 
menti, omitting the reddendum and 
adding covenants, that the grantor is 
Jawfully seized in fee of the granted 
premises, that the premises are free 
from all incumbrances (if that is the 
case, and if not, the incumbrances | 
are specified and excepted from the 
covenant) and that the grantor has 
good right to convey. A clause of 
release of dower is added when ne- 
cessary. 

The better opinion is, that this 
deed when acknowledged and re- 
corded, operates rather as a feoffment 
with livery of seizin than asa bar- 
gain and sale. | 

It is in fact precisely like neither 
in its operation; and it will some- 
times have the effect of a feoffment, 
and sometimes of a bargain and sale. 


(1) Perhaps Mr. G will think the follow- 
ing form of our common warranty deed, 
a better answer to this question. 

«* Know all men by these presents, that I, 
A. B. of M. in the county of E. yeoman, in | 
consideration of dollars to me paid by C | 
D. of —-, the receipt whereof I do hereby 
acknowledge, do by these presents give, 
grant, bargain sell and convey unto the said 
C. D. his heirs and. assigns, a certain parcel 
of land situate in M. aforesaid, bounded and | 
described as follows, viz, (describe the land) 
together with all the privileges and appurten- 
ances, to the said land im any wise ap- 
pertaining and belonging. To have and to | 
hold the above granted premises to the said 
C.D. his heirs and assigns, to his and their 
use and behoof forever. And I, the said A. 
B. for myself, my heirs executors and admin- 











istrators, do covenant with the said C. D. his 
heirs and assigns, that I am lawfully seized | 


In (6 Mass. Rep. 32.) Parsons Ch. 
J. remarks, ‘ a conveyance of land 
by deed may here be considered as 
any species of conveyance necessary 
to effect the intent of the parties to 
the deed, and not repugnant to the 
terms of it.”” See the notes in Oliver's 
Conveyancing p. 154 et seq. (1) 

2. Does the legal possession pass 
without livery, &c. 2 
4. It is enacted by stat. Mar. 10, 
1784, sect. 4, ** that all deeds or other 
conveyances of any lands, tenements 
or hereditaments, lying within this 
commonwealth, signed and sealed by 
the party or parties granting the 
same, having good and lawful right 
or authority thereunto, and acknow- 
ledged by such grantor or grantors, 
before a justice of the peace in this 
state, or before a justice of the peace 
or magistrate in some other of the 
United States of America, (or in any 
other State or Kingdom wherein the 
grantor or vendor may reside at the 
time of making and executing the 
deed,) and recorded at length in the 
registry of deeds in the county where 





in fee of the afore granted premises; that 
they are free from all incumbrances; that E 
have good right to sell and convey the same 
to the said C, D. as aforesaid ; and that I will, 
and my heirs executors and administrators 
shall warrant and defend the same to the said 
C. D. his heirs and assigns forever, against 
the lawful demands of ali persons. 

And S.the wife of the said A.B. in con- 
sideration of ten cents to her paid, the receipt 
whereof she doth hereby acknowledge, doth 
hereby release to the said C. D. his heirs and 
assigns all her right and title of dower in the 
aforesaid granted premises. 

In testimony whereof I, the said A. B. 
and S. my wife have hereuvto set our hands 
and seals this———day of A. D—. 

Signed, sealed and delivered in presence 


of us, E. F. A.B. (Seal.) 
G. H. S.B. (Seal. 














496 |1821,2.] MASSACHUSETTS. sraTE LAw, AND REGULATIONS, 


such lands, tenements or heredita- 
ments do lie, shall be validto pass 
the same without any other act or 
ceremony in the law whatsoever. 

And no bargain, sale, mortgage 
or other conveyance in fee simple, 
fee tail, or for term of life, or any 
lease for more than seven years from 
the making thereof, of any lands, 
tenements, or hereditaments, within 
this commonwealth, shall be good 
and effectual in law to hold such 
lands, tenements or hereditaments, 
against any other person or persons 
but the grantor or grantors, and their 
heirs only, unless the deed or deeds 
thereof be acknowledged and record- 
ed in manner aforesaid: Provided 
nevertheless, that when any grantor 
or lessor as aforesaid shall go be- 
yond sea, or be removed out of this 
government, or be dead, before the 
deed or conveyance by him executed, 
shall be acknowledged as aforesaid, 
in every such case the proof of such 
deed or conveyance, made by the 
oath of one or more of the witnesses 
whose names may be thereunto sub- 
scribed, before any court of record 
within this commonwealth, shall be 
equivalent to the party’s own ac- 
knowledgment thereof before a jus- 
tice of the peace as aforesaid. 

Sect. 5. And be it further enacted, 
that if any grantor or lessor of any 
lands, tenements or hereditaments, 
shall refuse to acknowledge any bar- 
gain, sale, mortgage or other con- 
veyance as aforesaid, it shall be law- 
ful for such grantee or lessee to leave 
a copy of such deed or lease, com- 
pared with the original by the regis- 
ter, in the register’s office, and such 
copy so left shall be deemed sufficient 
caution to all persons against pur- 
chasing or extending execution there- 


county, after such refusal, at the re- 
quest of the grantee or lessee, his 
heirs executors, administrators vr 
assigns, may issue a summons for 
such grantor or lessor to appear, (if 
he see cause) at a certain time and 
place therein mentioned, to hear the 
testimony of the subscribing witnesses 
thereunto; which summons shall be 
served by the proper officer, seven 
days at the least before the time 
therein assigned for proving the 
deed ; and at such time and place, 
whether the grantor or lessor be pre- 
sent or not, it being made to appear 
by the oath of one or more of the 
witnesses thereunto subscribed, that 
they saw the said grantor (or lessor) 
voluntarily sign and seal the deed, 
and that they subscribed their names 
as witnesses thereunto at the same 
time; such proceedings, and a certi- 
ficate thereof under the hand of the 
justice annexed to the deed, (where- 
in the presence or absence of the 
party shall be noted) shall be equi- 
valent to the acknowledgment of the 
grantor before a justice of the peace : 
Provided that nothing in this act 
shall be construed, deemed or ex- 
tended, to bar any widow of any 
vender or mortgager of lands or 
tenements from her dower or right 
in or to such lands or tenements, 
who did not join with her husband 
in such sale or mortgage, or other- 
wise lawfully bar or exclude herself 
from such dower or right.”’ 

3. In the creation of estates in fee, 
or fee tail, are technical words ne- 
cessary, &c. ? 

A. Yes. 

4. Is the construction of common 
assurances, governed by the rules of 
common law ; or by the intent, &c. ? 
A. By the rules of common law. 





on for the space of forty days from 
the time of leaving such copy. And 


5. Are attesting witnesses &c. re- 
quired to conveyances ? 








any justice of the peace in the same} 


1. Witnesses are perhaps not essen- 
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tial to the validity of a deed. It is 
however the universal practice in 
this state to have deeds attested by 
two witnesses. Such attestation is 
advisable, as well for proving the 
deed, when the making of it is de- 
nied, as for procuring it to be re- 
corded where it has not been ac- 
knowledged. (See answer to No. 2.) 


A deed to bar an entailment, must 
be attested by two or more witnesses. 
(Stat. Mar. 8, 1792.) 


6. Must the deed be sealed 2 


4. Yes. 
7. Isa scroll sufficient 2 


4. The question has never been de- 
cided by our court, whether a scroll 
is equivalent to a seal. 


It is more safe therefore to make 
use of a seal, and this is the univer- 
sal practice. (See answer to No. 3.) 


8. Are the common law requisites 
for the perfection of Deeds &c. alter- 
edin any particulars, in your state ? 


4. See answer to No. 2. 


9. Is it necessary to the validity 
of a Deed as between the parties &c. 
that it should be acknowledged by 
the grantor, or proved by the witnes- 
ses, and be recorded 2 
A. No. (See answer to No. 2.) 

10. As against bona fide subsequent 
purchasers and mortgagees ; must the 
prior deed or mortgage to affect 
them, be recorded: within what pe- 
riod: in what office: will notice of 
the prior title, though unrecorded, 
bar the second incumbrancer ? 


4. A deed not recorded, is not good 
against a subsequent bona fide pur- 
chaser; but notice of the prior con- 
veyance, although the deed is unre- 
corded, will bar the second incum- 
brancer. 

Notice may be express or implied, 
and open and exclusive possession of 





the grantee is considered by our 
courts as sufficient notice. 

No time is prescribed for putting 
a deed on record. 

The acknowledgment is intended 
to authorize the recording ; which is 
done, in the office of the register of 
deeds for the county, in which the 
land conveyed is situated. 

11. May a feme covert convey 
estate held in her own right, and her 
dower in the husband’s estate, &c. ? 

12. Is this done by joining with 

him in the conveyance, &c. ? 
A. A feme covert of lawful age, may 
convey her own land either abso- 
lutely or in mortgage by joining ina 
deed with her husband, and she may 
release her right to dower in her hus- 
band’s land either by joining with 
him in his deed, or subsequently by 
her separate deed, reciting or refer- 
ring to the former conveyance of her 
husband as a consideration. 

An acknowledgment by the hus- 
band alone will be sufficient, although 
it is certainly proper that all the 
grantors ina deed should acknow- 
ledge it. 

13. Is a private examination of the 
feme necessary, &c. ? 

14. What officers may take this 
examination, &c. ? 

15. What is the form of a cer- 
tificate by the officer, where a feme 
covert acknowledges the execution, 
&c 2 
A. No examination of a feme covert 
is necessary. 

16. To bar the feme of dower in 
the husband’s estate; is her joming 
in the deed, and making such ac- 
knowledgment, necessary in all ca- 
ses, Ac. ? 

A. To bar the feme of dower in the 
husbands estate it is necessary in all 
cases, that she should release her 
right according to the rules men- 
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tioned in the answer to Nos. 2. and 
12. (1) 

17. Generally, is there any thing 

peculiar in respect to dower in your 
state ? 
4. **The widow, of any citizen of 
the United States who may have 
been, or who shall be an alien at the 
time of intermarriage with such citi- 
zen, Shall be entitled to dower in her 
husband’s estate in this common- 
wealth, in the same manner as those 
who are now by law entitled to dow- 
er.” (Stat. Feb. 23, 1813.) 

A widow is not entitled to dower 
in wild lands, not connected with a 
cultivated farm. (15 Mass. Rep. 164.) 

A woman divorced for the cause 


of adultery (which is a vineulo, in | 


this state) committed by the husband, 
is entitled to dower in the same man- 
ner as if he was naturally dead. 
(Stat. Mar. 16, 1786.) 

18. What Officers in your State 
are authorized, to take acknowledg- 
ments and proofs of deeds and mort- 
gages ?- 

A. Justices of the Peace; and Courts 
of record. (See answer to No. 2.) 

When a grantor or lessor refuses 
to acknowledge his deed, a Justice of 
the peace may take the proof of it, 
and give a certificate. (Stat. Mar. 
10, 1784, sect. 5. See No. 2.) 

In a deed to bar an estate tail, the 
grantor may acknowledge it before 
the Supreme Judicial Court in any 
county, or the court of Common 
Pleas in the county where the land 
lies, as well as before a justice of the 
peace. (Stat. Mar. 8, 1792.) 

We are not aware of any reason 
for making this distinction, between 


(1) No. 16. has no reference to jointure or 
forfeiture of dower:—if there is any ambi- 
guity in the generality of the answer, Mr.G. 
‘will make exceptions of jointure and for- 
feiture. 


deeds for this purpose and those in 
other cases. 

19. What is the form ef a certifj- 
cate by such officer, when the gran- 
tor acknowledges the execution? 
A. ** Massachusetts ! 

S. -SS. day of-——4. D.— 
Then the said A. B. personally appear- 
ed (or appeared by C. D. his attor- 
ney) and acknowledged the foregoing 
instrument to be his free aet and deed, 
before me, 

E. F. Justice of the Peace.” 

20. What is the form when the ex- 
ecution is proved before him, by the 
deposition of the subscribing wit- 
nesses ? 

A. * Massachusetts ! 

S ss. I hereby certify, that on 
this day of: E. F. 
and G. H. (or E. F. one of) the wit- 
nesses Whose names are subscribed to 
the foregoing deed, appeared before 
me the subscriber, one of the justices of 
the peace for the said county of S—— 























and made oath that they (or he) saw 
the above named L. M. sign and seal 
the foregoing deed, and that they sub- 
scribed their names as witnesses there- 
unto at the same time: The satd L. 4M. 
being present (or the said L. M. al- 
though duly summoned according to 
law, was not present) when they (or 
he) took the said oath. 
N. O. Justice of the Peace.” 
‘Proof in Court. 
* Commonwealth of Massaciusetts ! 
S——ss. At [the court] begun and 
holden at &c. on &§c. 
Be it remembered that on the —— 
day of in the year of our Lord 
in proper person appeared A. B. 








before the said [Court] and made so- 
lemn oath, that he was present and 
did see C. D. sign seal and deliver the 
foregoing instrument and did sub- 
scribe his name as a witness thereto 
at the execution thereof ; it being made 
to appear to the said Court by the tes- 
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timeny of [or it being alleged] 
that the said C. D. is deceased { out of 
this government &c. | 

E. F. Clerk. &c.”’ 

It may be well to prove the death 
&c. of the grantor, but it does not 
seem to be necessary ; indeed, if this 
certificate stopped at the words *‘ex- 
ecution thereof” it would probably 
be suflicient ; the party taking upon 
himself the risk of being able to 
prove, that he was justified in ma- 
king the application to the court. 

21. Must the grantor or witness 
subscribe the acknowledgment, or 
deposition ? 

‘A. No. 

22. Is the certificate to be under the 
seal, as well as the hand of the officer? 
4. Itis not necessary nor usual. 

23. If a quaker is witness, what is 
the form of affirmation by your law ? 
A. * 1, A. B. do solemnly and sin- 
cerely affirm &c. under the pains 
and penalties of perjury.” or “made 
solemn and sincere affirmation under 
the pains &c, that &c.” 

24. If a grantor, mortgagor, or 
witness, is in another state or territo- 
ry, What officers in such other state 
&c.may take the acknowledgment of 
the grantor, or ae a of the wit- 
ness, to the execution ? 

A. See the 4th sect. of Stat. quoted i in 
answer to No. 2. 

25. Where the officer is of another 
state &c. what proof or instrument 
must be made or annexed to his certi- 
ficate, showing he is such officer &c ? 
A. The certificate itself of the ac- 
knowledgment, is sufficient warrant 
for the recording, and would be pri- 
ma facie evidence on a trial that the 
person taking the acknowledgment 
held the office he assumed. 


Deeds are proved by the subscri- 
bing witnesses (on the trial.) when 
their testimony can be had. The 
acknowledgment is no proof, and 





serves only as a warrant for record- 
ing. 

26. If grantors or witnesses are 

dead, removed from the state, or can- 
not be found ; is there any provision 
in those cases for secondary proofs, 
&c. ? 
4. The case of the grantor’s death 
before acknowledgment, where one 
of the subscribing witnesses is liv- 
ing, is provided for in 4th sect. of 
Stat. quoted in answer to No. 2. 

Where the witnesses also are dead, 
the Stat. June 28. 1787 provides as 
follows; **’That in all cases which 
have or may hereafter happen, 
where the grantor or grantors of 
any deed shall be deceased before 
the deed or conveyance by him exe- 
cuted, shall be acknowledged, and 
the witnesses whose names may be 
subscribed thereto are also deceased, 
that the proof of the hand writing of 
the grantor or grantors, and of the 
subscribing witnesses thereto, made 
by the oath of two witnesses before 
any court of record within this com- 
monwealth, shall be equivalent to the 
parties’ own acknowledgment there- 
of before a justice of the peace, as in 
and by the said act (Stat. Mar. 10, 
1784) mentioned: Provided, That 
it shall be made to appear to the sat- 
isfaction of the Justices of the court, 
before whom such proof shall be 
made, that the grantee or grantees 
mentioned in such deed or convey- 
ance, have in the lifetime of the gran- 
tor or grantors, taken actual pos- 
session of the real estate conveyed by 
such deed ; and that the said grantee 
or grantees,or some person or persons 
claiming under him or them, have 
continued such actual possession 
quietly, to the time when such ap- 
plication shall be made to such court, 
for the purposes aforesaid.” (1) 

(1) Our statutes have merely, directed, 
how deeds shall be proved, in default of ac- 












































27. Ifthe grantor and witnesses 
are in a foreign country, and living 
or dead, is there any provision for 
taking an acknowledgment or proof 
in such country ? 

A. We have no other provisions on 
this subject than those contained, in 
the answers to No. 2, and No. 26. 

28. Are deeds and mortgages 

recorded, evidence; by whom are 
copies exemplified ? 
A. Copies of records, are certified by 
the Register of deeds, and are evi- 
dence prima facie, where the origi- 
nals do not belong to the party of- 
fering the copies, or are not within 
his control. 

29. In what order, do mortgages 
take preference of each other ? 

30. Is any time allowed after exe- 
cution, within which the mortgage 
being recorded, a subsequent mort- 
gage gains no priority by first re- 
gistering ? 

31. May deeds of mortgage, be ac- 

knowledged and proved in like man- 
ner in and out of the state, recorded 
and have like competency in evi- 
dence, as absolute deeds Ac ? 
4. What has been observed previ- 
ously of absolute, deeds applies in 
these respects to deeds of mortgage. 
(See No. 2. 9. 10. dc.) 

$2. In regard to the execution of 
deeds and mortgages in your state, 
is there any other thing to be obser- 
ved, &c. 2 
A. No. 


No. IL]. JUDGMENT, (EXECUTION) | 
&C. 


$3. Do judgments bind real pro- 


knowledgment, to warrant the recording of 
them. 
non est fuctum, they are proved according to 


W here they are disputed ona plea of 
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perty, and may it be sold on execu- 
tion in your state 2? 

34. From what time is a judgment 
(or decree in equity,) a licen on real 
estate, against alienation of the debt- 
or, &c. 2? 

55. What is the order of priority 
among judgment creditors, in res- 
pect of lands ? 

36. Does a judgment bind, after 
acquired land 2 

37. In respect of chattels, has the 
first judgment, or first execution de- 
livered, the preference ? 

38. In respect of chattels, may the 
debtor alienate, before execution de- 
livered ? 

39. Is a prior judgment in an In- 
feriour court, a lien on lands without 
its jurisdiction, &c. ? 

40. Is there any Court in which 
a Judgment will bind the lands, in 
every county ? 


41. Can execution be taken out at 
once, in every county, &c. ? 


42. Can execution issue immedi- 
ately after judgment, against real 
estate of the debtor, and that be sold 
without any previous appraisment 
&c. and on what conditions as to pay- 
ment ? ; 


43. In such case, is a Deed made 
and delivered to the party, before 
acknowledgment of it by such officer 
in court, or confirmation by the 
court, valid : If fraud or irregularity, 
is there any summary redress ? 


44. Before real estate can be sold 
on execution, must it be appraised 
and sale delayed, until it brings the 
appraised value, or some propor- 
tion, &c. ? 

45. Is there any writ of levari fa- 
cias, elegit, extent, &c. in your state ? 

48. May the debtor redeem land 
sold on execution, &c. ? 

A. In Massachusetts no one class of 





common law by the subscribing witnesses 7 
the next best legal evidence, 





debts has any priority over others, 
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and the debtor may alienate his real or 
personal estate bona fide at any time, 
before it is actually attached upon an 
original writ, or upon execution, 


The original writ in common use, 
(except against certain privileged 
persons who are not liable to arrest) 
is both capias and attachment, the 
officer being commanded to * attach 
the goods or estate and, for want 
thereof, to take the body” of the 
debtor; and if real or personal estate 
is attached upon the writ, it is held 
by the officer as security to satisfy 
the judgment which may be render- 
ed in the action. 


After 24 hours and within a year 
from the rendition of judgment in 
his favour, the plaintiffis entitled to 
an execution, which commands the 
officer * that of the goods chattels 
or lands ” of the debtor, he cause to 
be paid to the creditor the amount 
of the judgment, and that he satisfy 
himself for his own fees; and for 
want of goods &c. he is command- 
ed to commit the debtor to gaol. 


If personal estate is taken upon 
execution, itis to be kept at the ex- 
pense of the debtor for four days, 
and if not redeemed within that time 
it may be sold at publick vendue, 
having first been advertised forty 


eight hours before the expiration of 


the four days. 

If the execution is levied upon 
land, the land must be appraised by 
three disinterested freeholders in the 
county, (chosen one by the creditor, 
one by the debtor, or if he neglect to 
do it, by the officer, and a third by 
the officer,) and set off by them by 
metes and bounds to satisfy the judg- 
ment and expenses of levy. 

The officer delivers possession and 
seizen to the creditor; and the exe- 
cution being returned with the do- 








within three months after the levy 
in the registry of deeds for the coun- 
ty in which the land lies, makes as 
good title to the creditor as the debt- 
or possessed. 

The debtor has one year to redeem 
his land by paying the debt costs and 
interest ; if it is not redeemed within 
that time, it rests absolutely in the 
judgment creditor. 

If there are several attaching cred- 
itors, their executions are to be sat- 
isfied in the order of their attach- 
ments. If there is collusion between 
the creditor and debtor, or, if it ap- 
pear by the return of the officer that 
his proceedings were irregular and 
not according to the provisions of 
the statute, the extent is merely 
void, and the creditor gains no title. 

When goods or lands are attached 
upon the original writ, they must be 
taken in execution within thirty days 
(in the island of Nantucket sixty 
days, Stat. Feb. 28, 1807.) after 
the rendition of judgment; other- 
wise the lien acquired by the attach- 
ment is lost, and after—attaching 
creditors who levy their executions 
within the thirty days, will have the 
priority. 

When the real estate cannot be 
set out by metes and bounds, the ex- 
ecution may be extended upon the 
rents and profits. (Stat. Mar. 17, 
1784 and Oct. 30, 1784.) 

46. Are there any laws, to delay 
or impair the remedy on execu- 
tion, by suspension, appraisment, 
and a minimum fixed, &c. or con- 
straining the creditor to receive oth- 
er than lawful money &c. ? 

47. What security is required, 
that the property shall not be wasted, 
and be forth coming ? 

A. There are no such laws, except 
that if the creditor chooses to take 
real estate, it must as above men- 
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praisement; the creditor however, 
is not obliged to receive real estate 
in satisfaction of his judgment. 

49. May judgments on warrant 
of attorney, be entered in vacation? 

50. Can judgments be entered on 
warrant of atty. before the debt is 
payable ? 

51. In such case, is the judgment 
an incumbrance, against a subsequent 
judgment for debts due, and follow- 
ed by immediate execution ? 

4. No such proceeding is known. 

A debtor may at any time enter 
into a recognizance before a justice of 
the peace acknowledging a debt due 
tohis creditor, to be paid at some 
certain time named in the recogni- 
zance, and if the debt is not paid at 
the time specified, the justice is au- 
thorized at the request of the credi- 
tor, to issue an execution. (See ans. 
to No. 30. under * courts of a justice 
of the peace.”’) 

52. If after sale and conveyance 
of land on execution, the judgment is 
reversed ; does the estate revert, &c.? 
A. As land cannot be sold, but is set 
off on execution, when the judgment 
is reversed, the creditor’s title is lost. 

53. Is the Ca. Sa. allowed in the 
first instance: are bail exonerated 
by surrender of the principal 2 
4. The execution may be served im- 
mediately upon the body of the debt- 
or, if he does not expose personal 
property to satisfy the execution. 

Bail are exonerated by surrender- 
ing their principal, at any time before 
judgment upon scire facias against 
them. Butif the principal is not sur- 
rendered, until after a return of non 
est inventus upon the execution and 
scire facias issued, they must pay the 
costs that may have arisen upon the 
scire facias, before they can be dis- 
charged. 

No scire facias can be served upon 
the bail, unless it is done within one 





year next after the entering up final 
judgment against the principal. (S¢, 
June 30, 1784, und March 7, 1804.) 

Bail may also discharge them- 
selves by committing the principal, 
before final judgment upon scire fa- 
cias, to the common gaol in the coun- 
ty where the arrest was made or in 
that to which the writ is returnable, 
leaving with the prison-keeper an 
attested copy of the writ and the re- 
turn within fifteen days after such 
commitment, giving notice in writ- 
ing to the plaintiff or his attorney of 
the time and place of the commit- 
ment within fifteen days after it, and 
paying the costs of the scire facias if 
any has been issued. (Stat. Feb. 20, 
1818.) 

54. May the debtor be imprisoned 
for any sum ; are none exempted, &c.? 
4. A debtor may be imprisoned for 
any sum exceeding five dollars, ex- 
Clusive of costs; ( Stat. Feb. 28,1811,) 
and if the debt recovered in any suit 
is less than five dollars, no subse- 
quent suit upon the judgment will 
render the person of the debtor lia- 
ble. (Stat. Dec. 14, 1816.) 

Sheriffs are exempted from arrest on 
civil process, (Stat. War. 12, 1784 3) 
members of the House of Represen- 
tatives while attending the General 
Assembly, eundo et redeundo, (Const. 
ch. 1, sect. 3;) officers, non commis- 
sioned officers and privates in the 
militia during performance of mili- 
tary duty or clection of officers, 
eundo et redeundo, ( Stat. Mar.6, 1810, 
sect. 11 ;) persons whose duty brings 
them to court, while attending, eundo 
et redeundo, (3 Mass. Rep. 288—6 
Mass. Rep. 245, 264 3) executors and 
administrators before judgment upon 
scire facias upon a suggestion of 
waste,( Stat. March 4, 17843) trustees 
(garnishees) in foreign attachment 
before judgment on scire facias,( Stat. 
Feb. 28, 1795;) and persons who have 
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sworn out of gaol for the same cause 
of action, (Stat. Nov. 19, 1787, June 
92, 1789 and Mar. 1, 1805.) 

55. Is the Ca. Sa. regulated by 
the common law, 4c. ? 
4. Yes. (See ans. to No. 53%) 

56. Are any kinds of personal es- 
tate exempt from execution ? 
A. The following articles are ex- 
empted from attachment and execu- 
tion ;—the wearing apparel; beds, 
bedsteads, bedding and household 
utensils of any debtor necessary for 
himself, his wife and children—not 
exceeding one bed Ac. for two per- 
sons and household furniture to the 
value of fifty dollars ;—the tools of 
the debtor necessary for his trade or 
occupation; the bibles and school 
books in actual use in the family; 
one cow; one swine; (Slat. Mar. 15, 
1806—15 Mass. Rep. 170 and 205 ;) 
six sheep, (not exceeding thirty dol- 
lars in value ;) and two tons of hay 
for the use of the sheep and cow, 
(St. Feb. 26, 1814:) the uniform of 
officers, non commissioned oflicers 
and privates in the militia, (S#. Mar. 
6, 1810. sect. 11.) 

Respecting tools of trade, see (5 
JMiass. Rep. 313,—13 Mass. Rep. 82.) 

Promissory notes, private papers 
and account books, and articles which 
cannot be returned in the same plight. 
have been held not to be subject to 
attachment. (7 Mass. Rep. 123 and 
438—9 Mass. Rep. 537 and 12 Mass. 
Rep. 510. ) 


No. 1V. INSOLVENT (LAW.) 


57. Is there a standing insolvent 
law in your state, &c. Are any per- 
sons on account of the nature of the 
debt, &c. excepted out of it ? 

A. As early as the year 1763, under 
the Provincial Government, an act 
in the nature of an insolvent law 
was passed “for the relief of poor 








prisoners for debt’? by which a debt- 
or committed on execution might ob- 
tain his discharge, by taking a cer- 
tain oath, commonly called the poor 
debtor’s oath, unless the creditor was 
willing to pay for his support in pri- 
son at a fixed rate. 

The same provisions substantially 
were re-enacted in 1787, except, that 
the creditor was no longer permitted 
to keep the debtor in prison on any 
condition after such oath, or, (in the 
case of persons legally excused from 
taking an oath,) after an aftirmation 
of similar import under the pains 
and penalties of perjury. 

This act, with some modifications, 
continues in force, and extends equal- 
ly to all classes of debtors. 

58. What time is required to effect 
a discharge: Is the claim for a dis- 
charge, determined by the court or 
a jury 2 

59. Must the debtor be actually 
in the gaol, or may he apply for the 
benefit of the law, at any time &c. ? 

60. Is there any thing peculiar in 
your insolvent law ? 


1. In pursuance of the provisions of 


said act, as now modified, whenever 
the debtor, being either actually in 
gaol, or within the limits, on execu- 
tion, shall complain to his gaoler, 
that he has not property sufficient to 
support himself in prison, the gaoler 
shall apply to some justice of the 
peace within that county, who is 
thereupon required to issue a notifi- 
cation in writing under his hand and 
seal, signifying such prisoner’s de- 
sire to take the benefit of said act, as 
well as the time and place appoint- 
ed for the taking of the oath therein 
prescribed ; which notification is to 
beserved upon the creditor, his agent, 
or attorney, if either be within the 
Commonwealth, by the sheriff of the 
county or his deputy, at least thirty 
days before the time appointed for 
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the purpose aforesaid; and if the 
ercditor live out of the common- 
wealth, and have no agent or attor- 
ney Within the same, then the ser- 
vice is to be performed upon the 
clerk of the court, or the justice, by 
whom the said execution was signed. 

At the time and place appointed, 
accordingly, two justices of the peace 
fer that county, each of whom shall 
be of the quorum, are authorized to 
inspect the return of the notitication, 
and if it appear to have been duly 
served, then to examine the prisoner 
touching his property. 

For the purpose of this examina- 
tion they have power to adjourn, not 
oftener than twice, nor for more than 
twenty four hours each time. 

Written interrogatories may also 
be proposed by the creditor, or his 
representative, to which answer shall 
be made in writing, signed and sworn 
to by the prisoner, if required, and 
certified by the justices and deliver- 


ed to the keeping of the creditor, if 


required. 


After this examination, should the | 
justices be satisfied of the truth of 


the prisoner’s statement concerning 
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The prisoner is then set at liberty, 
and discharged forever from all lia- 
bility to future imprisonment for the 
same cause of action; but any pro- 
perty he may then have, or may 
thereafter acquire, is still answera- 
ble; and if he shall be convicted of 
having sworn (or aflirmed) falsely, 
he shall not only be liable to the 
pains and penalties, of wilful per- 
jury, but shall receive no benefit 
from his said oath or aftirmation. 
(See under No. 54 a provision re- 
specting debts not exceeding five 
dollars.) 


No. v. wiLys, &c. 


61. Are lands and freehold inter- 
ests devisable at the pleasure of the 
testator, and to the entire disinheri- 
son of his children or issue &c. ? 

A. Yes. 

But it must appear in the will, that 
a child (or his legal representatives, ) 
has not been accidently forgotten by 
the testator; otherwise, the law as- 
signs the child (or his representa- 


| tives) the same share in the parent’s 
‘estate which he could have claimed, 


the insufficiency of his estate, they | if no will had been made. 


are to administer the prescribed oath, 
(or aftirmation) which is in substance 
“that he (the prisoner) has not any 
estate sufficient to support him in 
prison, nor to pay prison charges, 
except the goods and chattels by law 
exempted from attachment and exe- 
cution; and that he has not disposed 
of any property in trust, or done any 
other act with intent to defraud his 
creditors.” Upon this the gaoler 
receives a certificate from the jus- 
tices, that the creditor was duly no- 
tified, that the debtor has not, in their 
opinion, sufficient property to sup- 
port himself in prison, and that they 
have, with due caution, administered 
the oath (or aflirmation) aforesaid. 





The letter of the statute requires 


‘that a legacy should be given to the 
child; but our court has construed 


the act according to the intention of 
the Legislature. (Stat. Feb. 6, 1784. 
3 Mass. Rep. 17.) 

Provision is made for advance- 
ments, as well where achild is omit- 
ted in the will, as where the parent 
dies intestate. (Stat. Feb. 6, 1784. 
Stat. Mar. 12, 1806.) 

62. What formalities of execution, 
are essential to a will of lands &c ? 
4. Those parts of our statute of wills — 
(Feb. 6, 1784.) which prescribe the 
formalities to be used in making and 
revoking wills of real estate, and in 
repealing wills of personal estate, 
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are copied from the provisions on 
the same subject in the English Sta- 
tute of Frauds, (Car. ii.) without any 
material alteration or addition, ex- 
cept, that by our statute the attesting 
witnesses in each case are required to 
be credible. ( Bac. ab. Wills. Let. D.) 

Our court has decided that the 
word credible here signifies compe- 
tent; and that it is suflicient if the 
witnesses are competent at the time 
of attesting. 

Should any subsequent event ren- 
der them incompetent, they will be 
from that time rendered incapable, 
of course, to testify in any court to 
the validity of the will, but it will 
still be considered as having been 
duly attested at the time of execution. 

A person named executor ina will, 
is if he be neither a devisee nor lega- 
tee, a competent subscribing wit- 
ness, but if after the testator’s death 
he accepts the trust, he renders him- 
self thenceforth incompetent to tes 
tify in favor of the will, on an ap- 
peal to the Supreme Court of Pro- 
bate for the purpose of setting it 
aside, because if the will be over- 
thrown the executor may be com- 
pelled to pay costs. 

In such a case, the will must be 
proved as will be explained in the 
answer to No. 66. 

Sealing of wills, though not essen- 
tial, is usually practised in this state. 
(4 Mass. Rep. 462.) 

63. What formalities are required, 
in the revocation of wills of land ? 
A. See ans. to 62. ( Bac. ab. Wills. 
Let. D.) 

64. Are the provisions of the 29 
C. ii. c. 3. adopted in regard to the 
execution of wills of land &c ? 

A. Those provisions in our statute 
which relate to nuncupative wills, to 
testamentary words, and to wills of 
soldiers and mariners are copied in 
substance from the 19, 20, 21.22 and 











23d. sections of the Stat. of Frauds, 
except, that the sum of fifty pounds 
($166, 66,) is substituted for the 
sum of thirty pounds named in the 
English statute, and that the follow- 
ing clause is substituted in place of 
the last part of the 2ist section in 
that statute, which relates to the pro- 
bate of nuncupative wills, viz. * un- 
less process shall have first issued to 
callin the widow and other person or 
persons principally interested, if res- 
ident within the government, to the 
end they may contest the same if they 
please.”” ( Buc. ab. Wills. Let. D.) 

It is also provided by our statute 
of wills;—1. ‘That a posthumous 
child, not provided for in the will, 
shall have the same share in the es- 
tate, as if the testator had died with- 
out a will. 

2. That if a child, or any other 
relation, to whom real or personal 
property is devised, shall die in the 
life time of the testator, the devise 
or legacy shall go to the lineal de- 
scendants of such relation. 

8. That the widow may wave a 
provision made for her by will, and 
claim her dower, but shall not have 
both, unless it plainly appears that 
such was the intention of the testator. 

4, That no instrument purporting 
a disposition of both real and per- 
sonal estate, and not so executed as 
to pass the former, shall be approved 
and allowed as a will of personal 
estate only. 

It has also been said by our court, 
that the principle applies with equal 
force to a will originally defective 
and ineffectual as to any material 
part; each devise and bequest being 


‘in some measure the condition of 


every other, especially if the estate 
is distributed among children. (12 
Mass. Rep. 534.) 
5. That all property not devised 
or bequeathed by the will, shall be 
65 
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distributed as if no will had been 
made. 

6. That legacies &c. left to sub- 
scribing witnesses shall be void, and 
that creditors whose debts are charg- 
ed on jands, shall be good subscribing 
Witnesses; and these, as well as the 
following provisions are expressed 
neariy in the same manner, as in St. 
25, Geo. il. 

7. That payment to .a devisee or 
legatee or a release or refusal by him, 
shall qualify him to testify to the 
execution of the will. (1) 

8. That if a legatee who is a sub- 
scribing witness shall have died be- 
fore he shail have received, refused 
or released the legacy, he shall be 
deemed a legal witness to the execu- 
tion of the will. 

That no such legatee or devisee 
shall after testifying, receive his de- 
vise or legacy, or any compensation 
therefor. 

65. Before what court, or officer, 
are wills of lands and personalty, 
exhibited for proof: does the proof in 
the probate court, affect the right of 
the :.eir to question its execution at 
law as to land ? 

A. Wills are exhibited for proof be- 
fore the Probate Court. 

The heir or any person aggrieved 
by the decision of the Judge of Pro- 
bate, may appeal to the Supreme 


(1) The Stat. 25 Geo, ii. c. 6, provides, sect. 
1, that if any person shall attest the execu- 
tion of any will which shall be made after 


Fune 24th, 1752, a legacy to him shall be | 


void and he shall be a witness; and sect. 3, 
that if any person dath or shall attest the ex- 
ecution of any will already made or which 
shall be 1: ade defore the same Fune 24th, he 
may be a witness if his legacy has been 
paid, &c 

Our statute enacts generally sect. 2, that 
if any person Sath or shall attest the execu- 
tion of any will, a legacy to him shall be void 
and he may be a witness; and sect. 15, that 











Court of Probate. Such appeal musi 
be claimed within one calendar 
month from the decision, decree, &c. 
and shall be proceeded upon at the 
next session of the Supreme Court 
in the same county, which shall be 
holden after thirty four days from 
the time of claiming the appeal. 

In the meantime the following 
steps must be taken. 

Within ten days after claiming 
such appeal, security for prosecuting 
must be filed in the probate office. 
Within ten days after such security 
is given, the appellant must file his 
reasons of appeal in the Probate 
Court appealed from. Fourteen 
days at least, before the said session 
of the Supreme Court, he must serve 
the adverse party or parties with an 
attested copy of such reasons: Pro- 
vided that a person out of the United 
States and who has no suflicient at- 
torney within the Cemmonwealth at 
the time of the decision of the Judge 
of Probate, shall have one month af- 
ter returning or appointing an attor- 
ney, to claim and prosecute his ap- 
peal. (Stat. Feb. 24, 1818, sect. 7.) 

It is provided by the same statute, 
sect.8. that if an aggrieved party omit 
to appeal in due season, the Supreme 
Court, at any time within a year from 
the decision of the Judge of probate 
may, upon petition for an appeal and 


if any person ath or shall attest the execu- 
tion of uny will, he may be a witness, if his 
legacy has been paid, &c. 

There seems therefore to be an inconsist- 
ency in our statute, arising from the omission 
of the particular day, which in the English 
statute restricts the operation of the two pro- 
visions. 

Our statute omits likewise the clause which 
enacts, that the witness shall retain the le- 
gacy paid him, although the will shall be ad- 
judged to be void; no doubt the witness could 
however retain it. 
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after due notice to parties interested, 
grant an appeal, upon its appearing 
that the petitioner has not lost his 
appeal by his own neglect, and that 
justice requires a revision of the de- 
cision of the Judge of Probate. 

66. Is the execution proved by the 

witnesses, or oath of the executors, 
er both, in the first instance ? 
4. The execution of the willis proved 
by the attesting witnesses; who, if 
the willis contested, shall all be call- 
ed, provided it be required by the 
contesting party. 

If either of the witnesses is dead, 
or become incompetent, or beyond 
the control of the court, the will must 
be preved by the rest, and in default 
of these, by the next best evidence 
that can be found. 

67. In what office is the will and 

inventory registered: are office co- 
pies evidence ? 
A. The will and inventory are re- 
gistered in the office of the Register 
of Probate: Office copies are evi- 
dence. 

68. What formalities are required, 
to wills of chattels ? 

4. None, except as to testamentary 
words and nuncupative wills. (See 
ans.to No. 64. & Bac. ab.Wills Let.D.) 

69. Are any number of subscribing 
witnesses, or the signature or seal of 
the testator, required ; or is a will of 
personals provable by the rules of 
the common law &c ? 

A. A will of personal estate, must 
be proved before the Court of Pro- 
hate. { By the rule of common law. Ed.) 

70. May executors, or adminis- 
trators having letters in another 
state, sue in your state ? 

A. No. 

71. If not, what is to be done to 
enable them to sue ? 

A. The executor or any person in- 
terested in a will proved without the 
state, whether in another state or in 





another country, may produce a copy 
ef it and of the probate under the 
seal of the foreign court in which it 
was proved, before the Judge of Pro- 
bate of any county where the testa- 
tor had real or personal estate where- 
on the will may operate, and request. 
to have the same filed and recorded ; 
which the Judge, after notice and 
hearing all parties may order to be 
done; and he may then take bonds 
of the executor, or may grant admi- 
nistration with the will annexed of 
the testator’s estate, and may settle 
all the testator’s estate lying in this 
state, as he might have done had 
the will been originally proved be- 
fore him. 

If a person die intestate in a fo- 
reign country or in another state, 
and leave property in this state, ad- 
ministration must be taken out here 
and bond given, with sureties who 
are inhabitants of this common- 
wealth. 

The personal property of such de- 
ceased, after paying his debts, shall 
be distributed according to the laws 
of the State where he is a subject. 

Administration however, may be 
taken out here of all his property in 
this State by any person interested, 
whether administration has been pre- 
viously taken out elsewhere or not. 

The person whe first takes out ad- 
ministration here shall give notice of 
the fact, and no administration af- 
terwards granted in this State shall 
be valid. 

This administration, may be gran- 
ted by the Judge of Probate in any 
county where the deceased has left 
estate, and shall extend to all his 
property lying within the State. 

72. Are exemplifications of wills 
and testaments, by the proper offi- 
cer in other states, evidence in your 
courts &c ? 

73. How are foreign wills and 
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testaments proved in your state, &c? 
A. The copy of any will and of the 
probate thereof under the seal of the 
court where it has been allowed, 
whether in one of the United States 
or in any foreign state or kingdom, 
may be filed and recorded in the Pro- 
bate oflice in any county, where the 
testator had real or personal estate 
on which the will may operate ; and 
it will then be of the same force and 
effect, as an original will filed and 
recorded in the same Probate office. 
( Stat. June 29, 1785.) 

We have no peculiar laws, respect- 
ing the anthentication of foreign 
deeds and judgments. 

In (8 Mass. Rep. 273.) the affi- 
davit of J. D. whoswore that he ap- 
plied to the reputed clerk of the fo- 
reign court for a copy of the record 
of a judgment, that he assisted the 
clerk in comparing the copy with 
the record, and in affixing the 
seal of the court to the copy, and 
saw the same clerk attest the copy 
by putting his name to it, was held a 
sufficient verification of the record. 

For the mode of authenticating 
the records of other states, see the 
Laws of the U.S. 2 vol. 102. 3 vol. 
621. Biorens Edit. 


No. vi. DESCENTS. 


74. How do inheritances in fee sim- 
ple descend upon intestacy, among 
lineal heirs ? 

75. How among collaterals ? 

76. How, in respect of the half 
blood : does the common law govern? 

77. Does the common law prevail 
on descents, in any cases, and what 2 

78. Is there any thing peculiar in 
your law of descents ? 

4. It is provided by our Stat. Mar. 
12, 1806. 

I. ‘hat inheritances in fee simple, 

or for the life of another, shall de- 











Eo 





scend, (where they are not lawfully 
devised) in equal shares to the in- 
testate’s children, and to the lawful 
issue of any deceased child by right 
of representation : 

If. And when the intestate shall 
leave no issue, the same shall de- 
scend to his father : 

111. And when there shall be no 
issue nor father, the same shall de- 
scend in equal shares to the intes- 
tate’s mother, if any, and to his 
brothers and sisters and the children 
of any deceased brother or sister by 
right of representation : 

IV. And if the deceased have no 
issue, father, brother or sister, then 
the same shall descend to his mother, 
if any: | 

V. But if there be no mother, then 
to his next of kin in equal degree; 
the collateral kindred claiming 
through the nearest ancestor, to be 
preferred to the collateral kindred 
claiming through a common ances- 
tor more remote; and the degrees of 
kindred, in all cases, to be computed 
according to the rules of the Civil 
Law: | 

VI. And when there shall be no 
kindred, the same shall escheat to 
the commonwealth for want of heirs ; 
saving always to the intestate’s hus- 
band his tenancy by the curtesy ; and 
to his widow, her dower at the com- 
mon law, unless she be lawfully 
barred of the same. Provided how- 
ever, that when any child shall die 
under age, not having been married, 
his share of the inheritance that 
came from his father or mother, shall 
descend in equal shares to his father’s 
or mother’s other children then liv- 
ing respectively, and to the issue of 
such other children as are then dead, 
if any, by right of representation. 

And provided further, that when 
the issue or next of kin to the intes- 
tate, who may be entitled to his es- 
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tate by virtue of this act, are all in 
the same degree of kindred to him, 
they shall share the same estate 
equally, otherwise they shall take 
according to the right of represen- 
tation. 

Brothers and sisters of the half 
blood, and, if deceased, their chil- 
dren by right of representation,share 
equally with those ofthe whole blood ; 
except where the first proviso above 
makes a difference. (12 Mass. Rep. 
490.) 

The statute of 11 and 12 of Will. 
iii. c. 6, providing that natural born 
subjects may make their titles by de- 
scent through alien ancestors, was 
adopted in Massachusetts. (2 Mass. 


Rep. 179.) 


Wo. VII. DISTRIBUTION ON INTES- 
TACY, (OF PERSONALTY.) 


79. Upon intestacy, how is the 
surplusage of personal property dis- 
tributed ? 

80. How among collaterals ? 

81. Are the 22nd and 23rd Car. 

ii. c. 10, and 29 Car. ii. c. 30, called 
the Statutes of distribution &c. a- 
dopted ? 
A. The surplusage of personal estate 
is distributed, according to the rules 
regulating the descent of real estate ; 
except, that the husband of the intes- 
tate is in all cases entitled to the 
whole of the residue ; and if the in- 
testate leaves a widow and issue, the 
widow is entitled to one third, or if 
no issue, to one half, or if no kin- 
dred, to the whole of said residue. 
( Stat. Mar. 12, 1806, sect. 2.) 

Where there is neither husband, 
widow, nor kindred, the whole of the 
residue escheats to the Common- 
wealth. (Ibid. ) 

Alienage, is no impediment to a per- 
son’s claiming a distributive share. 
( Ibid. sect. 4.) 














All gifts or grants of real or per- 
sonal estate made by the intestate to 
a child or grandchild, which shali be 
expressed in the gift or grant, or 
charged by the intestate in writing, 
or acknowledged by the child or 
grandchild in writing, as made for 
an advancement of the portion of 
such child or grand-child, shali be 
estimated in the partition and dis- 
tribution of the estate, and taken by 
such child or grand-child towards 
his share at the value expressed, 
charged or acknowledged, if any 
value be so expressed charged or ac- 
knowledged, otherwise at the value 
thereof when given. (Ibid. sect. 3.) 


No. VIII. ENTAILS, DOWER, CUR- 
TESY, &Cc. 


82. May entails be created, as 
under the Stat. de donis—and with the 
same incidents, in respect of being 
barred ; dower; curtesy ; waste &c ? 
4. Entails of real estate may be 
created as under the stat. de donis, 
and with the same incidents, in re- 
spect of being barred &c; but they 
may be barred so easily, that it 
would be nugatory to create them. 

83. Are entails abolished; con- 
verted into fees ; or otherwise modi- 
fied &c 2 
A. Entailed estates are liable for the 
debts of the tenant in tail, before 
and after his decease ; and they may 
be barred by deed. ( See Vo. 84.) 

In other respects they remain as 
by the English law. 

84. How barred by the tenant? 

A. They may be barred by fine and 
common recovery; but fines have 
never been used in this state. 

In addition to these modes of bar- 
ring, it is provided by (Stat. Mar. 8, 
1792,) that it shall be lawful for any 
person seized and possessed of land 


in fee tail, being of full age, by deed 
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duly executed before two or more 
credible subscribing witnesses, ac- 
knowledged before the Supreme Ju- 
dicial Court in any county, or the 
Court of Common Pleas in the coun- 
ty where such land lies, or before 
any Justice of the peace in this Com- 
monwealth, or before a justice of the 
peace or magistrate in some other of 
the United States, or in any other 
state or kingdom wherein the grantor 
may reside at the time of making 
and executing the deed, and recorded 
in the record of deeds for such coun- 
ty, for a good or valuable considera- 
tion, bona fide, to convey such land 
in fee simple. 

This statute, does net enable the 
tenant in tail to bar the entailment 
merely, without alienating the land, 
nor to convey any other estate than 
a fee simple. (5 Mass. Rep. 65.) 

The statute of Feb. 18, 1805, en- 
acts, that in all cases where an es- 
tate tail in remainder, with all re- 
mainders and reversions expectant 
on the determination thereof, might 
be barred by a common recovery, by 
the tenant of the freehold and re- 
mainder man joining therein, the 
game shall be as effectually barred 
by the deed or deeds (executed, ac- 
knowledged and recorded as requir- 
ed by the former act,) of the tenant 
of the freehold and of the remainder 
man, as by suffering a common re- 
covery ; and the person or persons 
tu whom such deed or deeds shall be 
so made, shall hold to such uses as 
may be therein expressed in the same 
manner as though such uses had been 
so expressed in the deeds made, de- 
claring the uses for which such com- 
mon recovery might have been suf- 
fered. 

85. Is the widow entitled to dow- 
er; and the husband to curtesy ; as 
by the common law ? 

4. Yes, in general; but respecting 
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dower, see answers, from No. 11, te 
17 inclusive. 


No. 1x. LIMITATION OF SUITS. 


86. What length of adverse pos- 
session of lands is a bar &c? 
4A. A writ of right, upon the posses- 
sion or seizin of an ancestor or pre- 
decessor, must be brought within 
Jorty years next before the teste of 
the writ. 

A writ of entry upon disseizia 
done to an ancestor or predecessor, 
or any action possessory upon the 
possession of an ancestor or prede- 
cessor, must be brought within thirty 
years next before the teste of the 
writ, or bringing such action. (Stat. 
Mar. 2, 1808.) 

No action can be maintained upon 
the demandant’s own seizin or pos- 
session, above thirty years before 
the teste of the writ. (Stat. July 4, 
1786.) 

Writs of formedon in descender, 
formedon in remainder, formedon in 
reverter, must be commenced within 
twenty years next after the title or 
cause of action descended or fell : 

And no person, unless by judg- 
ment of law, can make any entry 
into lands, but within twenty years 
next after his right or title first de- 
scended or accrued. (Ibid. ) 

87. What savings kc ? 

88. Is there a saving in favour of 
foreigners or citizens of other states? 
4. When any person entitled to any 
of the above mentioned writs of for- 
medon, or to make an entry into 
lands, shall, at the time the right or 
title first descended, accrued or fell, 
be, within the age of twenty one 
years, feme covert, non compos men- 
tis, imprisoned, or beyond seas, or out 
of the limits of the United States, such 
person may bring such suit or make 





such entry, at any time within fen 
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years next after the expiration of the 
said twenty years and not after- 
wards. (Jbid.) 

89. Are the general principles of 
English law, on the bar of these sta- 
tutes, adopted in your state ? 

A. Yes. 

90. Is there any thing peculiar in 

your state on this head ? 
A. Where an action is brought to re- 
cover land which the tenant, or per- 
son under whom he claims, has had in 
actual possession for sia years, and 
on which he has made improvements, 
ifa verdict is found for the demandant, 
the value of the land without the im- 
provements, and the value of the 
improvements may be ascertained 
by the jury; and the demandant 
may elect, to take the land and pay 
the tenant for the improvements, or 
to abandon the land and receive the 
value of it without the improvements. 

The statute provisions are minute. 
(Stat. Mar. 2, 1808, Mar. 2, 1810, 
Feb. 22, 1820.) 

91. What length of time bars re- 
covery &c. in personal actions 2 
A. The limitation of actions for the 
recovery of debts due by specialty, 
remains as at common law. 

All actions of trespass quare clau- 
sum fregit; all actions of trespass ; 
detinue ; trover or replevin for goods 
or cattle ; all actions of account and 
upon the case, other than such ac- 
counts as concern the trade of mer- 
chandize, between merchant and 
merchant, their factors or servants 
(except actions upon the case for 
slander; ) all actions of debt, ground- 
ed upon any lending or contract, 
without specialty, and for arrear- 
ages of rent; and actions of assump- 
sit; must be commenced within six 
years next after the cause of action 
accrued. 

Actions of trespass of assault, bat- 
tery, wounding, imprisonment, or 





any of them, within three years next 
after the cause of action; and ac- 
tions upon the case for words within 
lwo years next after the words 
spoken: (Stat. Feb. 14, 1787.) 

An action between the original 
parties to a witnessed promissory 
note is excepted out of the statute, 
and left as at common law. 


If judgment be reversed for error, 
or arrested after verdict for the 
plaintiff, he may have a new action 
within @ year after such reversal or 
arrest of judgment. (Jbid.) 

When the writ purchased shall 
fail of a suilicient service or return, 
by any unavoidable accident, or by 
the default, negligence or defect of 
the officer to whom it is directed, or 
shall be abated, or the action shall 
be avoided by demurrer, or other- 
wise, for informality of proceedings, 
a new action may be commenced and 
pursued at the next court of Com- 
mon Pleas of the county in which 
trial of the cause may be had, or 
within three months next after the 
court whereto such former writ was 
returnable, or wherein judgment of 
abatement or other avoidance of the 
suit has happened. (Stat. Feb, 27, 
1794.) 

An action of the case, or of debt 
grounded upon any lending or con- 
tract or for arrearage of rent, which 
might have been, or may be, sued 
and prosecuted by or against any 
person within thirty days next be- 
fore his decease, may be sued by or 
against his executor or administra- 
tor within two years after the grant 
of letters testamentary or of admi- 
nistration, and not afterwards, if 
otherwise barred by the statute of 
limitations. (Jbid.) 

Actions against sheriffs for the 
misconduct and negligence of their 
deputies, must be commenced within 
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four years next after the cause of 
action. © St. Mar. 8, 1797.) 

Scire facias must be served upon 
the bail, within one year next after 
entering up final judgment against 
the principal. | Stat. June 30, 1784.) 

Actions against an executor or ad- 
ministrator, must be brought within 
four years after his giving bond at 
the Probate oitice; provided, legal 
notice has been given of his appoint- 
ment, and provided the claim be due 
within that term. 

If the demand will not become due 
until after that term, the creditor 
may either file his claim in the pro- 
bate office and the executor or admi- 
nistrator will be directed to retain 
assets, unless the heirs or devisees 
give suilicient security for the exe- 
cutor or administrator to respond 
such demand ; or if he does not file 
his claim as aforesaid, he may have 
his remedy against the heirs or de- 
visees, within one year from the time 
of its becoming due. (Stat. Feb. 14, 
1789.) 

But this statute will not bar any 
action against an executor or admi- 
nistrator with the will annexed, for 
the recovery of a legacy, bequest, 
gift or annuity accruing by virtue of 
any last will and testament. (Jbid. ; 

92. What savings ? 

A. Except as to claims against the 
estates of deceased persons, actions 
against sheriff’s for the misconduct 
or negligence of their deputies, and 
scire facias against bail, there are 
savings in favour of infants, femes 
coverts, persons imprisoned, or be- 
yond sea, without the United States, 
or non compos mentis ; Who may bring 
either of the actions before mention- 
ed, within the term set and limited for 
the bringing such action, reckoning 
from the time that such impediment 
shall be removed ;—and if any per- 
gon shall be out of the common- 








wealth at the time any of the last 
mentioned causes of action shall ac- 
crue against him, without having 
left property therein that could, by 
the common and ordinary process of 
law, be attached, the statute of limit- 
ations will not begin to run in his 
favor until after his return into this 
government: (St. Feb. 13, 1787.) 
93. Are there any in favour of ci- 
tizens of other states, or foreign. 
ers ? 
A. No; except as above. 


No. x. TAXES. 


94. May lands be sold for the pay- 
ment of taxes: has an absentee any 
privilege ? 

95. Before a sale, is notice to be 
given &c ? 

96. What officer is to give this ne- 
tice ? 

97. In what manner &c. 

98. If a sale takes place, is the 
deed absolute ? 

99. If not, what time is allowed te 
redeem, and on what terms : at what 
place or office, are the sales entered ? 

100. Do lands on which taxes are 
not paid, in any case vest in the state: 
and then how and in what time to be 
redeemed ? 

101. What officer in any county, 
oughta non-resident desirous of keep- 
ing his taxes paid, correspond with 
for that purpose: or what is most 
prudent for him to do ? 

4. ist. Where no person appears to 
discharge the taxes on the unim- 
proved lands of non-resident proprie- 
tors, or improved lands of proprie- 
tors living out of the State, the col- 
lector shall advertise in the public 
newspaper of the printer to the Ge- 
neral Court [Legislature] for the 
time being, three weeks successively, 
the names of all such proprietors if 
known, with the sum of the taxes 
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assessed on their lands respectively, 
and the time and place of sale ; and 
where they are not known he shall 
in like manner publish the sum of 
the taxes on the several rights, num- 
bers of lots or divisions; he shall 
post the same advertisement in some 
conspicuous place in the town or 
plantation where the lands lie, and 
in three of the adjoining towns, at 
least, for the term of three weeks 
previous to the time appointed for 
the sale. 

If no person shall appear there- 
upon to discharge the taxes and all 
necessary intervening charges, then 
the collector shall (after waiting two 
hours from the time appointed for 
the sale) sell to the highest bidder, 
so much of the land as shall be sufti- 
cient to discharge the taxes and the 
necessary intervening charges. 

2d. The collector shall execute a 
deed to the purchaser, but the land 
shall be reconveyed to the proprietor 
on paying within two years, the sum 
the land sold for with interest at ten 
per cent and all necessary interven- 
ing charges. 

3d. The purchaser will be liable 
for damages, if he makes any strip or 

(1) In Massachusetts, improved land is to 
be taxed upon six per cent of its value and 
unimproved jand two per cent; that is, un- 
improved land is taxed but one third as much 
as improved, in proportion tothe value. This 
is now altered in Maine. 

The most burdensome taxes in newly set- 
tled towns, are those raised for the making 
and repairing of highways. 

The inhabitants of every town may raise 
such a sum of money as they may think pro- 
per, to be expended on the highways; to be 
assessed on the polls and ratable estate, per- 
sonal and real, of the inhabirants, residents 
and non-residents of the town. 

The surveyors of the highways are to give 
the inhabitants six days notice of the times 
and places they shall appoint, for providing 
materials and labouring; and every person 








waste before the time of redemption 
has expired. (St. Mar. 16, 1786.) 
4th. If a non-resident proprietor 


shall authorize any person dwelling 
in the town, district or plantation 
where his lands lie, in writing, to 
pay the taxes, and such written au- 
thority is lodged with or recorded by 
the clerk of such town &c. which the 
clerk is required to do on payment of 
one shilling, the lands shall not be 
advertised without demand first made 
on such person nor until two months 
afterwards. (St. Feb. 28, 1795.) 
5th. If an owner of real estate 
shall remove out of the town, dis- 
trict, &c. where such real estate lies 
after the same is assessed, and shall 
not leave suflicient personal property 
to pay the assessment, and shall neg« 
lect for three months after his re- 
moval to pay the same, or if any 
person not an owner, shall be taxed 
for real estate in his possession, and 
the collector is unable otherwise to 
collect the assessment, such part of 
the real estate as shall be necessary 
to pay the assessment and charges 
may be sold in the manner before de- 
scribed. (St. Mar. 16, 1786.) (1) 


has a right either to pay the surveyor in 
money, or to work on the roads, to the amount 
of his tax, in person or by substitute, with his 
oxen, horses, cart and plough, at such prices 
as the town shall affix to such labour. When 
any person is deficient, his tax is to be put in- 
to the next assessment of a town tax, and 
must be paid in money. (St Mar. 5, 1787.) 

As the towns have the right of fixing the 
prices of labour, it is sometimes customary, 
where there is much land owned by non-resi- 
dents, to allow very high prices, so that the 
value of the labour done by the inhabitants is 
much less than the sums assessed upon them, 
and if the non-resident pays in money, he 
pays much more than his proportion. 

The proper way for him to proceed is, by 
means of an agent in the town, to hire per- 
sons to work out his taxes. 
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MISCELLANEOUS. 
BAIL, &C. 


No. x1. 


102. May debtors pendente lite, be 

restrained from alienating &c. Is 
the debtor liable to be holden to 
bail, &c? 
A. The purchaser of an original writ 
of attachment and capias may direct 
the officer to make a nominal attach- 
ment,—to attach sufficient property 
to respond the judgment,—or to ar- 
rest the body of the defendant. 

In the first mode of service the 
officer returns that he has attached a 
chip, &c. the property of the defen- 
dant, and given him a summons in 
hand (or left a summons at his last 
and usual place of abode, as the case 
may be. ) 

This summons informs the defen- 
dant concisely, that an action has 
been brought against him by the 
plaintiff, before such a court, &c. It 
is attested in the same manner as the 


Towns containing eight hundred inha- 
bitants, may vote to have the highway taxes 
collected in the same manner as other town 
taxes are. (Stat. Feb. 20, 1819.) 

Highways in plantations unincorporated. The 
inhabitants of such plantations who are em- 
powered and required to assess taxes upon 
themselves, towards the support of govern- 
ment or to defray county charges, have the 
same powers and are under the same obliga- 
tions as towns. 

The proprietors of unincorporated places 
are obliged, each according to his interest, to 
keep the roads through them in repair, unless 
the Court of Sessions for the county shall 
deem it unreasonable; in which case it shall 
be done by the county, or partly by the county, 
and partly by the proprietors. 

When application is made to the Court of 
Sessions to lay out anew highway through 
such tract, or for an order to repair an old 
one, they must cause the substance of such 
application to be published for three weeks 
successively in one of the newspapers print- 
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ted in Boston, and such other paper as they’ 





writ and is given to the officer by the 
plaintiff. 

In the second mode, the officer ac- 
tually attaches suflicient property if 
he can find it, and serves the defen- 
dant with a summons as above. 

This property cannot be alienated 
so long as the attachment continues ; 
but the defendant.cannot be restrain- 
ed from alienating any other pro- 
perty, although the officer may not 
have attached enough to respond the 
judgment. 

For the last mode of service, the 
officer receives the writ without a 
summons. 

If the defendant, being arrested, 
would give bail, it must be by bond 
to the officer with a condition that 
the defendant shall appear and an- 
swer the plaintiff, and further that 
he shall abide the order and judg- 
ment of the court in the action, and 
shall not avoid. 

This bond, thus given, when re- 


shall direct, in order that the proprietors may 
appear at such time as the Court shall there- 
in prefix, to show cause why such highway 
should not be laid out or amended. And if 
they do not show cause to the satisfaction of 
the court, that such highway should not be 
laid out made or amended at their expense, the 
court may order it to be done and an assess- 
ment to be made on such tract at so much 
per acre as they shall judge necessary. And 
the proprietors, if they holdin severalty, shall 
be assessed severally if they furnish the court 
with proper documents for that purpose. 

The treasurer of the county shall cause the 
tax to be advertised in manner aforesaid, re- 
quiring it to be paid within six months from 
the first publishing of the advertisement, and 
notifying the proprietors that unless the same 
be paid, so much as shall be necessary will 
be sold at public vendue at a time and place 
to be expressed in the advertisement. 

A time of redemption is allowed in the 
same manner, as for other land sold for 
taxes, (St. Feb, 28, 1797.) 
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turned, is so far a matter of record, {| 4. The right of administration, is 


that the plaintiff may sue out a scire 
facias on it in his own name against 
the bail. 

The bail thus given, answers the 
same purposes as the bail below and 
the bail above at common law: and 
nothing is a breach of the condition 
of this bond, which is not also a 
breach of the condition of the recog- 
nizance of the bail. (2 Mass. Rep. 
484. ) 

The officer for his own protection 
should require two sufficient sure- 
ties, but a bond with only one would 
not be void. (See answer to No. 53.) 


LETTERS OF ATTORNEY. 


103. Is there any provision for the 
proof &c. of letters of Attorney, made 
in other states or foreign parts, for 
the conveyance of lands &c. in your 
state ? 

4. We have no statute provision on 
this subject. 

The letter of attorney authorizing 
a conveyance of land, is usually re- 
corded with the conveyance itself. 


ALIENS. 


104. Do aliens stand on the foot- 

ing of the common law, in respect of 
taking by descent, or purchase: may 
they in any case hold real estate, | 
as in mortgage ? 
4. Aliens stand on the footing of the 
common law in these respects ; ex- 
cept that alien widows are entitled 
to dower by St. Feb. 23, 1813. (See 
conveyance No. 17.) 


ADMINISTRATION. GUARDIANSHIP. 
105. Is the right of administration 


regulated as in England by the 31 
Edw. iii. c. 11. and 21 H. viii. c. 5. 





ar by local acts ? ) 


regulated wholly by statutes of this 
commonwealth. 

The widow or next of kin, being 
of age, or both, at the discretion of 
the judge of probate, are first enti- 
tled to administration. 

After thirty days from the death 
of the intestate, in case the widow or 
next of kin refuse or neglect to take 
out letters of administration, being 
cited before the judge of probate for 
that purpose, if resident within the 
county, the judge of probate may 
commit administration to one or 
more of the principal creditors, and 
in case of their refusal, to such other 
person or persons as he shall think 
fit. (St. Feb. 24, 1818.) 

106. May guardians be appoint- 

ed by will: does the common law 
regulate &c ? 
4. Guardians are appointed by the 
judge of probate, who would be in- 
fluenced by a testamentary appoint- 
ment only as a recommendation. 
Their powers and duties, are regu- 
lated partly by the common law and 
partly by statute. 


PAYMENT OF DEBTS BY EXECU- 
TORS AND ADMINISTRATORS. 


107. Is the law of England, in re- 

gard to the order of paying debts by 
ex’rs and adm’rs, in force &c ? 
A. Debts due to the United States, 
and to the commonwealth, the ex- 
penses of the last sickness, and the 
necessary funeral charges must be 
first paid. 

The claims of other creditors are 
upon an equal footing, and must be 
paid off pari passu. 

The only exception to this is, in 
the case of mutual demands between 
a deceased insolvent and his credi- 
tors. "These demands must be li- 
quidated and balanced, and the ba- 
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lance only, placed on a level with the 
last mentioned class of claims. 

108. May ex’rs and adm’rs give a 
preference by confessing judgments; 
Are lands sold on judgment against 
ex’rs or adm’rs 2 
4. Executors and administrators 
cannot give a preference, by confess- 
ing judgment. 

Lands of deceased persons are sold 
for the payment of debts, only by spe- 
cial license and order of court for 
that purpose obtained by the execu- 
tors or administrators. But if an 
executor or administrator neglects 
to satisfy an execution, it may be le- 
vied on the real estate in the posses- 
sion of heirs, devisees, or their ali- 
cnees. 


JOINT-TENANCY. 


109. Is Joint-tenancy in land, as 
at common law, &c ? 
A. The St. Mar. 9, 1786, after re- 
citing that estates in joint-tenancy 
are often created unintentionally in- 
stead of estates in common, and that 
the latter estates are more beneficial 
to the commonwealth and consonant 
to the genius of republics, enacts 
that joint-tenancy shall not be created 


by implication of law, but only by | 


words clearly indicating such to have 
been the intention of the party con- 
veying; suchas, that the grantees, 
feoffees, devisees or bargainees shall 
hold jointly, or as joint-tenants, or in 
joint-tenancy, or to them and the sur- 
vivor or survivors, &c. 

The incidents to such an estate are 
the same, as at common law. 


SEALS. 


110. Is the common law, in regard 
to the effect of instruments sealed, 
and not under seal, in force 2 
4. No alteration is made by statute 
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in the common law, with regard to 
the effect and operation of sealed in- 
struments. 

111. Is ascroll &c. equivalent to 
wax &c? 

4. ‘There has been no decision in this 
commonwealth upon the point, what 
shall constitute a seal. 

They are however very seldom of 
wax. A small piece of paper annex- 
ed with a wafer or paste is generally 
used, as well by our courts of judi- 
cature, as in the common transac- 
tions by specialty between indivi- 
duals, and as the seals of corpora- 
tions, &c. 


BASTARDS. 


112. Are bastards subject to com- 
mon law disabilities ? 
A. Yes. 

113. Are antinuptial children, le- 
gitimated by marriage of the pa- 
rents ? 

4. No. 


ALLUYVION. 
114. Does the common law in re- 
spect of alluvion prevail 2 
A. Yes. 
FISHERIES. 


115. Is the owner of lands bor- 


dering on a river where the tide 


flows and reflows, kc entitled to se- 
veral fishery in front of his land ? 

4. The property in the fish in all 
bays, coves and rivers, so far as the 
sea ebbs and flows, belongs to the 
public; but if the legislature does 
not appropriate this property, the 
towns may dispose of the same with- 
in their respective limits; and if 
neither the legislature nor towns ap- 
propriate the same, any citizen may 
take and dispose of the fish, provided 
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he does not trespass on the land of 
others. (St. 1641, 4 Mass. Rep. 140.) 

116. Is this so by statute, or usage? 
4. It seems to be a part of the com- 
mon law of the state, that the town 
may appropriate the fish, if not ap- 


- propriated by the legislature : 


The power of appropriation only 
not meeting with the wishes of many 
towns, acts have been passed au- 
thorizing them, not only to fix the 
times and manner of taking the fish, 
but also the places, and the disposi- 
tion of them when taken ; and to sell 
the exclusive right of fishing; and 
this authority is guarded by pecu- 
niary penalties. (7bid.) 

A several fishery therefore in such 
waters, whether in front of one’s 
Jand or in another place, must be de- 
rived from a grant of the legislature 
or of the town. 


FRAUDULENT CONVEYANCES. 


117. Are the 13. and 27. E. against 

fraudulent conveyances in force in 
your state: or similar acts ? 
A. The statutes of 13 and 27 Eliz. 
against fraudulent conveyances, are 
considered as being obligatory in 
this commonwealth. 


STATUTE OF FRAUDS. 


118. Is the 29. Car. il. c. 3. (called 
the stat. of frauds, ) or similar provi- 
sions, adopted in your state ? 

A. Provisions have been made by 
law for preventing fraud and perjury, 
similar to those of 29 Car. il. 3. 


USES. 


119. Is 27. H. viii. called the Stat. 
of uses, (or similar provisions) in 
force ? 

A. The statute of uses being in force 
in England when our ancestors came 





over, they brought it with them as an 
existing modification of the common 
law, and it has always been consi- 
dered a part of our law ; consequent- 
ly conveyances of lands, deriving 
their effect from the provisions of 
that statute, are legal in this state, 
as well as conveyances at common 
law. 

120. Is the English law of uses 
and trusts, in force 2 
A. The English law of uses and 
trusts, is considered tobe generally 
in force here. 

The only statute provision is, that 
all grants, assignments, declarations 
or creations of trusts or contidences 
in lands or tenements (excepting 
such as arise or result by implication 
of law, or are transferred or extin- 
guished by operation of law) shall 
be proved by some writing signed by 
the party creating the trust, or else 
shall be void and of no effect. (St 
Mar. 10, 1784.) 


BARON AND FEME. 


121. Is the common law of barou 
and feme adopted: does the wife’s 
chattels vest in the baron ? 

A. Yes. 


USURY. INTEREST. 


122. What is the rate of interest ? 
4. Six per cent per annum. 

123. What provisions against usu- 
ry? 
4. All bonds, contracts, mortgages 
and assurances whatsoever where- 
upon or whereby usurious interest 
has been reserved or taken, are made 
void; and where usurious interest 
has been received, the value of the 
loan is forfeited and may be recover- 
ed by indictment or action of the 
case, one moiety to the use of the 
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commonwealth and the other moiety 
to the prosecutor. (1) 

In a suit between the original par- 
ties to a contract, the bond, &c. shall 
be void, if the debtor shall swear 
that usurious interest is taken, re- 
served or secured by it, or that the 
creditor has received usurious inte- 
rest upon the loan, unless the creditor 
will swear to the contrary. 

Letting of cattle, or other usages 
of the like nature among farmers, 
er maritime contracts among mer- 
chants, as bottomry, insurance, or 
course of exchange, are excepted out 
of the statute. (St. Mar. 16, 1784.) 

Our statute makes use in general 
of the phraseology of 12 Ann. St. 2. 
c. 16. 


BOOK ACCOUNTS. 


124. Are book accounts evidence 

in your state: for what things fur- 
nished &c ? 
4. A tradesman’s books, are compe- 
tent evidence to go toa jury in as- 
sumpsit for goods sold and delivered 
or for work and labour performed, 
not only when kept and sworn to by 
a clerk, but also when in the plaint- 
iff's own hand writing and verified 
by his oath (4 Mass. Rep. 4573) a 
mode of proof, in the extent to which 
it has been carried, said to be pecu- 
liar to New England, if not confined 
to this State, and which has proba- 
bly been in practice from the first 
settlement of the country. ibid. (2 
Mass. Rep. 221.) 


(1) Prosecutions on penal statutes for the 
benefit of the prosecutor must be commenced 
within one year, and for the Commonwealth 
within two years after the offence commit- 
ted, except in cases where a shorter time 
may be prescribed by any penal statute. (St. 
Fune 19, 1788) The general provision ap- 
plies to prosecutions under the statute of 


This usage has been extended to 
the admission of a book so verified, 
though kept in the leger form and 
into which the original charges were 
from time to time transferred from a 
slate (13 Muss. Rep. 4273) and 
even original memoranda of charges 
not kept regularly in the form of a 
tradesman’s book, have been suffer- 
ed to goto a jury. (2 Mass. Rep. 217.) 

The court upon inspection are to 
judge of the competency of this kind 
of evidence, and the jury of its cre- 
dit. . (ibid.) 

The books of one deceased are also 
admissible, although the charges con- 
tained in them cannot be verified by 
oath. (4 Mass. Rep. 458.) 

125. Is interest recoverable on 
book debt ? 

4. In an action upon a book debt, 
interest is recovered from the time 
of the service of the writ. 


BILLS OF EXCHANGE AND PROMISSO- 
RY NOTES. 


126. Are foreign and inland bills 
of exchange and promissory notes 
negotiable ; and generally governed 
by the law of England ? 

A. They are. 

127. Must demand be made by the 
holder, and notice of non-acceptance 
or non-payment be given to the draw- 
er or endorser, by the rules adopted 
nthe English law, to entitle him to 
recover ? 

4. Yes. 

128. Is a protest for non-accep- 
tance or non-payment necessary, on 
inland bills and promissory notes 2 
4. A protest is not necessary on pro- 
missory notes, nor on inland bills 
payable within the state: and only 
for the purpose of recovering dam- 
ages on inland bills, payable out of 
the State. 





usury. 


The statutes of June 19, 1819, and 
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June 14, 1820 provide, that a person 
drawing or indorsing within this 
commonwealth a bill of exchange 
payable at any place without the 
commonwealth and within the Uni- 
ted States and the territories there- 
of, which shall be regularly protested 
for non-acceptance or non payment, 
shall in addition to the contents of 
the bill and to the costs and interest, 
be liable for damages at the follow- 
ing rates, viz: if the bill is payable 
in Maine, New Hampshire, Ver- 
mont, Rhode Island, Connecticut or 
New York, three per cent on the 
amount; if in New Jersey, Pennsyl- 
vania, Delaware, Maryland, Vir- 
ginia or the District of Columbia, 
five per cent; if in North Carolina, 
South Carolina, or Georgia, six per 
eent; and if in any other of the 
United States or the territories there- 
of, nine per cent. 

By the first of these statutes, da- 
mages at the rate of one per cent are 
allowed as above, on a bill of ex- 
change or order for the payment of 
money, for one hundred dollars or 
upwards, payable at any place with- 
in the commonwealth distant seventy 
five miles or more from the place 
where the same is drawn or indors- 
ed; but no protest is required. 

129. Isthere any peculiar practice 

in your state, on this subject ? 
A. A statute of Feb. 18, 1805, en- 
acts, that all notes &c. payable to 
bearer or order under the amount of 
five dollars, shall be wholly in wri- 
ting ; if stamped or printed, to be 
utterly void; and the person who 
shall issue or pass the same, to pay a 
fine of four dollars to be recovered 
in an action upon the case, half to the 
use of the complainant and half to 
that of the poor of the town. 

An explanatory act of March 16 
following, describes the offence to be, 
issuing or passing notes &c. other 





than of some incorporated bank, on 
which less than five dollars is due, 
with intent that the same shall be 
circulated as currency; and raises 
the forfeiture to fifty dollars, to be 
recovered by indictment in the Sup. 
Jud. Ct. to the use of the Common- 
wealth; or in the Com. Pleas, to 
the use of the County; or by action 
of debt, to the use of any person who 
shall sue for the same. 

A note of hand is not by the laws 
of this State entitled to grace, unless 
it be expressly made payable with 
grace. (4 Mass. Rep. 251.) 

In this state * notes payable out of 
a particular fund, and notes for spe- 
cific articles, have, as between the 
original parties. been usually declar- 
ed on as cash notes strictly negotia- 
ble. So in an action by the endorsee 
against his immediate endorser. 

This form of declaring is held to 
have become by long established 
usage, a part of our common law. 
( See Chitty on bills 39 ; Story’s Ed.) 

We have no other peculiarity 
except in relation to damages ; for 
which see below. 

130. What damages are recovera- 

ble, upon the protest of foreign bills 
of exchange ? 
A. Here, the usage is to allow the 
holder of the bill the money for 
which it was drawn reduced to our 
currency at par, and also the charges 
of protest with American interest on 
those sums, from the time when the 
bill should have been paid; and the 
further sum of one tenth of the money 
for which the bill was drawn, with 
interest upon it from the time pay- 
ment of the dishonoured bill was de- 
manded of the drawer. 

But nothing has been allowed for 
re-exchange, whether it is below or 
at par. 

This usage, says the late Chief 
Justice Parsons, is so ancient that 
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we cannot trace its origin: and it 


forms a part of the law merchant of 


the Commonwealth. (6 Mass. Rep. 
161.) 


DIVORCE. 


131. Are Divorces, a_ vinculis 
granted in your state &c ? 
A. Divorces a vinculis are grantable 
in our State by statute, in case the 
marriage were incestuous ; in case a 
former wife or husband is found to 
have been alive at the time of a se- 
cond marriage; and also for impo- 
tency, or adultery, in either of the 
parties. unless both have been guilty. 

All questions of divorce and ali- 
mony, are heard and tried by the Su- 
preme Judicial Court holden for the 
County in which the parties live, and 
the decree of the same Court is final. 
The above are statute provisions. (1 
Mass. Laws, 501.) Upon the con- 
struction of this statute it has been 


(1) “* An act to enable creditors to receive 
their just debts out of the effects of their ab- 
sent or absconding debtors” was formerly in 
force in this Commonwealth, but is now su- 
perseded by our trustee process, as it is com- 
monly called ;—a process in the nature of fo- 
reign attachment, but more extensive in its 
application. 

Domestic attachments, as practised in other 
states, (Pennsylvania for instance) are un- 
known here for obvious reasons. 

By our law the creditor may in all cases at- 
tach property on mesne process, this being 
the usual method of compelling appearance, 
where the solvency of the debtor is at all 
doubrfal. 

A lien is thus created, which may be per- 
fected by execution at any time within thirty 
days after judgment, so that priority of at- 
tachment has the effect of priority of judg- 
ment in England. This species of mesne 
process is believed to be peculiar to the New- 
England States, and probably originated in an 
order of the General Court of Massachusetts 
Bay, passed so long ago as October 1644, 





decided, that a libel could not be sus- 
tained where it appeared that the 
parties lived in another state at the 
time of the adultery committed, and 
that the libellant had afterwards 
moved into this state. 


But it seems to have been held, 
that if the parties had dwelt within 
the County where the libel was filed 
before the adulterous act, and the 
wrongdoer had afterwards removed 
out of the County, (and of course 
if out of the State,) and committed 
the offence, that then the libel would 
be sustained. (3 Mass. Rep. 158, 
6 Ibid. 263.) 


ATTACHMENTS. 


132. Do foreign and domestick at- 
tachments issue in your state, a- 
gainst absent, or foreign debtors ? 
A. The note below will present our 
answer to this question. (1). 


which provides, that ‘‘it shall be the liberty 
of every plaintiff to take out either summons 
or attachment against any defendant.” 

In addition to this it is provided by our 
trustee process, above spoken of, that any 
person entitled to an action founded on con- 
tract ‘* against any person, or persons, other 
than bodies politick, or corporate, having any 
goods effects or credits so intrusted or depo- 
sited in the hands of others that the same can 
not be attached by the ordinary process of 
law,” (namely that above mentioned,) ‘ may 
cause not only the goods and estate of the 
person against whom such action lies to be 
attached in his own hands and possession, 
but also all his goods etiects or credits so in- 
trusted or deposited to be attached, in whose 
hands soever they may be found, by an ori- 
ginal writ to issue under the seal of the Court 
of Common Pleas.” 

The form of our common writ of attach- 
ment is as follows, ‘‘ We command you to 
attach the goods or estare of A. B. &c. to the 
value of and for want thereof to rake the 
body” &c, The form of the trustee writ is 
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LANDLORDS AND TENANTS. 


133. Is the law of landlord and 
tenant, in regard to distress for 
rent, similar to the English law ? 

A. The English remedy by distress 
for rent, is merged in our general 
law of attachment. 

The landlord has no other remedy 
against his tenant for the recovery of 
rent, than the creditor in any other 
case against his debtor. 


SET-OFF. 


134. Is the law of set-off, similar 

to the English law, and that of other 
states ? 
A. Set-off is allowed by statute in 
any action for debt on simple con- 
tract, or promise in writing not un- 
der seal, and is admissible under the 
general issue. 

An account of the defendant’s de- 
mands however must be filed with 


this, “* We command you to attach the goods 
and estate of A.B &c. to the value of 
and summon the said A. B. if he may be 
found in your precinct, to appear before our 
justices &c. to answer unto C. Da &c. and 
whereas the said C. D. saith, that the said A. 
B. has not in his own hands and possession 
goods and estate to the value of —— afore- 
said, which can be come at to be attached, 
but has intrusted to and deposited in the 
hands and possession of E. F. &c. trustee of 
the said A. B. goods effects and credits to the 
said value, we command you therefore that 
you summon the said E. F. if he may be 
found in your precinct, to appear &c, to show 
cause, if any he has, why execution, to be is- 
sued on such judgment as the said C. D. may 
recover against the said A. B. in this action, 
(if any) should not issue against his goods 
eifects or credits in the hands and possession 
of him the said E. F. and have you there this 
writ with your doings therein &c.” 

This writ may be served upon the princi- 
pal, if a resident of the Commonwealth with- 








the Clerk of the Court, or the Jus- 
tice of the peace, before whom the 
writ is returnable, some days before 
hand. 

The general principles of English 
law in regard to set-off, are applica- 
ble here. 


CHOSES IN ACTION. 


135. Are choses in action assign- 
able: may the assignee sue in his 
own name: is there any liability of 
the assignor over, unless stipulated ? 
4. Choses in action are assignable, 
but the assignment is held to vest 
merely an equitable interest in the 
assignee, which courts of law will 
protect against the frauds of the 
debtor, or collusion between him and 
the original creditor. 

The debtor must have notice of the 
assignment; to prevent his paying 
over the amount to any one else, and 
after such notice it seems an action 


in three years, by attaching property, by read- 
ing the writ, or leaving an attested copy 
thereof, at his last and usual place of abode, 
and upon the trustee, (and each of the trus- 
tees if more than one) by reading the writ, or 
leaving an attested copy; and if the princi- 
pal has not been resident as aforesaid, then a 
service made on such supposed trustee, or 
trustees, shall be deemed sufficient. 

The goods effects and credits of the prin- 
cipal in the hands of the trustee at the time 
of the service, are thus bound to satisfy the 
judgment which the plainuff may recover 
against the principal. 

For the security of the principal, when out 
of the Commonwealth, it is provided that 
the action shall be continued two terms, in 
order that he may have notice; and if he 
does not eventually appear, any one of the 
trustees may appear and defend in his behalf. 

If the supposed trustee shall at the first 
term come in and declare, that he had not, it 
the time of the service, any property of the 
principal in his hands, and shall submit hint- 
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brought by the assignee must be in 
the name of the assignor. 

As to the liability over of the as- 
signor, we do not find any particular 
decision of our Courts. 

136. Is the common law in respect 
of choses in action, adopted 2 
4. In a late case the Court remark 
“‘it will be perceived by attending 
to the judicial history of equitable 
assignments, contained in our re- 
ports, that there has been a gradual 
extension of the doctrine, according 
to the more full development of the 
principle on which it depends, which 
successive actions have presented. 
And it will be seen by a recurrence 
to the several cases decided, that 


self to examination on oath, the Court being 
satistied of the same shall discharge him with 
costs; but if he neglect to appearand answer, 
without reasonable cause shewn, he shall be 
liable for all costs arising in the suit out of 
his own estate, unless recovered out of the 
property of the principal in his hands. 

If the plaintiff fail of his action against the 
principal, costs may be recovered by the prin- 
cipal and each of the supposed trustees; but 
the discharge of all the trustees will not af- 
fect the liability of the principal in that suit, 
unless there have been no such service upon 
him as would have rendered him liable in an 
ordinary suit. 

If the plaintiff recovers against the prin- 
cinal, and all the trustees have not discharged 
themselves on oath, execution is awarded 
against the goods &c. of the principal in the 
hands of the trustee, as well as against the 
body goods and estate of the principal. 

If the execution against the goods &c, in 
the hands of the trustee be returned unsatis- 
fied, a scire facias may be sued out, calling on 
him to show cause &c, and if he suffer him- 
self to be defaulted, having never been exa- 
mined on oath under the original process, 
judgment shall be rendered against him for 
the debt and costs. 

Conviction of perjury in his answers sub- 
jects the trustee, besides the ordinary penal 


ties, to satisfy the whole judgment against 
the principal. 








they are all founded upon a fair ap- 
plication of the principles which 
have long governed the courts of law 
and chancery in Great Britain.” 
(15 Mass. Rep. 486.) 


LIFE ESTATES &c. 


137. Are tenants for life, years, &c. 
entitled to the same rights, and sub- 
ject to the same liabilities, as by 
the common and statute law of En- 
gland ? 

A. They are. ( But see ante 133.) 


DECREES IN CHANCERY. 


138. How are decrees in equity 
executed &c ? 


If the answer of the trustee disclosean as- 
signment, the assignee may, if he pleases, 
become a party to the suit, and the validity 
of the assignment may be tried by the Court, 
or a jury, as the case may require; and in 
such trial the principal may be made a witness- 

If the assignee neglect to appear, the at- 
tachment continues valid. 

It is farther provided, that after the ser- 
vice upon one or more supposed trustees, the 
names of any other supposed trustees may be 
inserted in the writ, provided there has been 
no service on the principal. 

And even after the principal has been com- 
mitted on execution, the judgment creditor 
may attach his property in the hands of trus- 
tees, upon condition of discharging the body 
of his debtor. 

An important exception in the statute is, 
that no person shall be considered or adjudg- 
ed a trustee by reason of his having made, 
given, endorsed, negotiated, or accepted, any 
negotiable security whatever. 

There have been many important,decisions 
on this peculiar process of our law, as to what 
are goods effects or credits liable to attach 
ment within the statute; how they must be 
situated to be so liable ; who in respect of the 
authority by which they hold are liable as 
trustees; what assignment or payment of 
the debt will discharge the liability; &e. 
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A. By the statute giving further re- 
medies in equity, the justices of the 
Supreme Judicial Court have au- 
thority to issue all such writs and 
processes, as may be necessary or 
proper to carry into effect the chan- 
cery powers thereby granted to them. 
(See ante 31, &c._) 

But decrees for the payment of 
money, are executed like judgments 
at Common Law. 

As to mortgages, they are usually 
foreclosed by making actual entry 
on the land, after condition broken, 
in the presence of two witnesses, 
and continuing in possession three 
years. 

The only other mode of foreclos- 
ing is by a real action given by sta- 
tute, in which the judgment is con- 
ditional, namely, that if the mort- 

gagor do not pay such sum as the 
Court shall adjudge due within two 
months from the time of entering up 
judgment, with interest, then the 
plaintiff shall have his writ of pos- 
session. 

This writ commands the sheriff, 
or his deputy, to give possession of 
the land, and also to satisfy the 


plaintiff of his costs, out of the 
goods, chattels, or lands of the debt- 
or, and for default thereof to take his 
body. 

There is no jurisdiction on the 
Chancery side of the Court in re- 
gard to the foreclosure of mortgages, 


though bills in equity are constantly 
brought to redeem. 


INSOLVENT ESTATES. 


139. Incase the estate is insolvent, 
are creditors paid pro rata, &c ? 
A. They are, without preference, ex- 
cepting that all rates and taxes, and 
debts due to the Commonwealth, and 
for the last sickness, and necessary 
funeral charges of the deceased are 
to be first paid. ( See No. 107, 108.) 





PUBLICK OR PROPRIETARY LANDS, 


140. Are there any lands which 
belong to the State: how obtained 
by one desirous of purchasing: Is 
there any proprietary land, and how 
obtained ? 

4. There are public lands belonging 
to this State, situated in the State of 
Maine. 

We have a land office where ap- 
plication is made by those desirous 
of purchasing, and deeds may be 
obtained from the Commissioners. 

We have no proprietary lands. 


ENGLISH LAW BOOKS. 
141. Are English law books, al- 


lowed to be read in your State 
courts: if so, under what limitation? 





A. English law-books, both reports 
}and elementary treatises, are read 
' without any limitation. 
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APPENDIX, 


Commonwealth of 
Massachusetts. 


‘ Soffolk and Nantucket, ss. 


SUPREME JUDICIAL COURT, 
1818, March Term. 


RULES FOR THE REGULATION OF THE 
PRACTICE IN CHANCERY. 


1. Jn suits and proceedings under the late statute for giving further reme- 
dies in equity, the court adopt, as the outlines of their practice, the practice 
of the English courts of equity, so far as the same is not repugnant to the 
constit::tion and laws of the commonwealth, nor to the rules which the court 
Shall, from time to time, make for simplifying the proceedings and preventing 
unecessary delay and expense. 


2. Ali unnecessary prolixity and repetition in the pleadings shall be avoid- 
ed. The biil shail contain a full, clear and explicit statement of the plaintiff’s 
case, and conclude with a general interrogatory: But the plaintiff may, when 
his case requires it, propose specific interrogatories; and may allege, by way 
of charge, any particular fact for the purpose of putting it in issue. 


3. Upon the general interrogatory contained in the bill, the defendant shall 
be required to answer fully, directly and particularly, to every material allega- 
tion or statement in the bill, as if he had been thereto particularly interrogated. 


4. The original process to require the appearance of the defendant, (when 
the bill is not inserted in an original writ, as provided by the statute ) shall be 
a subpoena in the form following. 


Commonwealth of Massachusetts. 


S. ss. To A. B. of (addition ) 
Greeting. 
{L. S.) We command you that you appear before our supreme judicial 
court, next to be holden at within and for our 
said county of S. on the Tuesday of next, then 
and there to answer to a bill of complaint exhibited against you in our said 
court, by C. D. of (addition) and to do and receive what our 
said court shall then and there consider, in this behalf. Hereof fail not, un- 
der the pains and penalties, in the law, in that behalf provided. Witness, 
J, P. Esquire, the day of in the year of our lord 
E. F. Clerk. 


tu 


co 
se 
be 
an 


fu 








(1821, 2] MASSACHUSETTS. stTaTE Law, AND REGULATIONS. 525 


The writ shall bear teste of the chief justice, or first justice, who is nota 
party to the suit ; and shall be under the seal of the court, and signed by the 
clerk ; it shall be served by the same officers, and in the same manner, as 
other original writs of summons are by law to be served. 


5. The bill may be filed in the clerk’s office, in vacation, and a subpoena 
shall thereupon issue of course, upon the application of the plaintiff or his 
solicitor, returnable at the then next term of the court. The subpena in 
such case shall be served fourteen days at least before the day, on which it is 
returnabie. When the biil is filed in term time, the court will order the sub- 
poena returnable on a certain day in the same term, or at the ensuing term, 
as the case may require; but the defendant shall never be compelled to ap- 
pear, nor subjected to any penalty for not appearing, unless the subpana be 
served upon him, fourteen days, at least, before the day on which it is ree 
turnabie. 


6. The plaintiff may in all cases cause the defendant to be served with @ 
copy of the bill, at the same time that the subpeena, or other original writ is 
served: and by the same officer by whom such writ is served; the copy to 
be delivered to the defendant, or left at the place of his last and usual abode, 
and to be attested by the clerk, unless the bill is inserted in a writ of attache 
ment or summons, in which case the copy shall be attested, by the officer by 
whom the same is served—And when such copy of the bill shall have been 
duiy served on the defencant sixty days or more, before the day on which the 
writ is returnable, the defendant shall be held to plead, demur, or answer on 
the return day of the writ, unless for good cause shewn, the court shall allow 
further time for that purpose. 


7. When the bill is filed in term time, and a subpena is issued returnable 
at the ensuing term, the defendant shall file his plea, demurrer, or answer, in 
the clerk’s office at such time in the vacation, as the court shall order, not 
less than sixty days after service on him of the subpoena, and of an attested 
copy of the bill;- provided that he be served with a copy of such order, at 
the time of the service of the subpoena. And when an answer isso filed, the 
plaintiff may file his replication in the clerk’s office, in the same vacation; 
and upon giving notice of such replication to the defendant, not less than 
thirty days before the ensuing term, the parties may proceed to take the exa- 
mination of their witnesses, so that the cause may be heard and determined 
at the ensuing term; or if the plaintiff shall elect to proceed to a hearing of 
the cause, on the bill and answer, he may give notice thereof to the defen- 
dant, not less than thirty days before the ensuing term, and the cause shall be 
then heard and determined accordingly. 


8. If the defendant, being duly served with the subpoena or other original 
process, shall neglect to enter his appearance on the return day thereof; and 
if it shall appear to the court, by the return of the officer. or otherwise, that 
he had personal notice of the suit, fourteen days, at least, before such return 
day; his default may be recorded, and the bill may be taken fro confesso. 
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9. The defendant’s answer may be sworn to before any justice of the peace 
for the county where the defendant may be, and in such case it shall be en- 
closed and sealed by the justice, and returned unopened into the clerk’s office. 
The answer may be then opened by the clerk for the inspection of the plaint- 
iff, that he may reply or proceed thereon, as he shall be advised. 


10. All testimony shall be by depositions, to be taken (if within the com- 
monwealth) before any justice of the peace, being either a judge of any court 
of common pleas, a judge of probate, or a counsellor of this court, not in- 
terested, nor of counsel in the cause; and if without the commonwealth, the 
depositions shall be taken before commissioners to be appointed by the court, 
or by any justice thereof in vacation. 


11. Zhe examination of witnesses shall be had upon interrogatories to be 
filed in the clerk’s office, by the party producing the witness, and upon such 
cross interrogatories, as may be filed by the adverse party. ‘The party filing 
the interrogatories shall give notice thereof to the adverse party, or to his 
solicitor or counsel, seven days, at least, before taking out the commission, 
and one day more for every ten miles, that such party, or his solicitor, or 
counsel, shall live from the clerk’s office; and when the witness to be exa- 
mined, is within the commonwealth, the clerk shall issue, of course, a come 
mission or order, with the title of the cause and of the court, in which it is 
pending, authorizing any of the magistrates mentioned in the preceding rule, 
to take the examination of the witness, upon the interrogatories annexed to 
the order. 


12. All the notices required by these rules to be given to the plaintiff, may 
be given to his solicitor or counsel; and all such notices to be given to the 
defendant, if after he has entered his appearance, may be given to his solici- 
tor or counsel. 


13. Whenever it shall become necessary or proper to have any fact tried 
and determined by a jury, the court will direct an issue for that purpose, to 
be formed by the parties; containing a distinct affirmation of the points in 
question, and a denial, or traverse thereof; and the issue thus formed and 
joined will be submitted to a jury in the same court, in which the suit may 


be depending. 


tig 
¢. 
é 





ec 
sk 
ac 


Vv 


ar 4 





at * ‘ 
ee 


{1821, 2.] MASSACHUSETTS. stare Law, AND REGULATIONS. 597 


Rutes or THE Supreme Jupiciar Courr. 


“SUFFOLK, ss. At the Supreme Judicial Court. begun and held at Boston, 
within the said County of Suffolk, and for the Counties of Suffolk and Nan- 
tucket, on the first Tuesday of March, in the year of our Lord, one thou- 
sand eight hundred and twenty. 


Present, the Hon. Isaac Parken, Chief Justice. 


The Hon. Georcr THACHER, ) 
CuHARLEs JACKSON, 
SAMUEL Purnam, ¢ 
SAMUEL S. WILDE, } 


| . 
\ Justices. 


IT Is ORDERED, That all the rules of this court, excepting only those which 
relate to the admission of counsellors and attornies, and the rules for the re- 
gulation of the practice in chancery, shall be repealed from and after the first 
day of July next: and the following rutEs are established for regulating the 
Modes of Trial, and the Conduct of Business in this court, from and after 
the said first day of July. 


1. JV civil action shall be entered after the first day of the term, unless by 
eonsent of the adverse party, and by leave of the court; or unless the court 
shall allow the same, upon proof that the entry was prevented by inevitable 
accident, or other sufficient cause. 


2. In all actions originally brought in this court, and in all actions brought 
by appeal from the courts of Common Pleas wherein the defendant may have 
reserved leave to plead anew, leave to plead double will be granted of course, 
on application to the clerk, and entered on his docket at any time within two 
days after the action is entered: the day of the entry to be reckoned as one 
day; and if any one or more of the pleas so filed, shall appear to the court to 
be unnecessary or improper, the same will be struck out, at the motion of the 
plaintiff or demandant: and no leave to plead double will be granted, after the 
expiration of the said two days, unless by consent of the plaintiff or demandant, 
or unless the court shall allow the same, upon proof that the party was pre- 
vented from making the motion, by inevitable accident, or other sufficient 


cause. 


3. Either party may obtain a rule on the other, to plead, reply, rejoin, &c. 
within a given time to be prescribed by the court; and if the party so re- 
quired, neglect to file his pleadings, at the time, all his prior pleadings shall 
be struck out, and judgment entered of nonsuit or default, as the case may 
require, unless the court, for good cause shewn, shall enlarge the rule. 


4. When an action shall be continued with leave to amend the declaration 
or pleadings, or for the purpose of making a special plea, replication, &c. ii 
no time be expressly assigned for filing such amendment or pleadings, the 
same shall be filed in the clerk’s office, by the middle of the vacation, after 
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the term when the order is made ; and in such case the adverse party shall 
file his plea to the amended declaration, or his answer to the plea, replication, 
&c. as the case may be, by the first day of the term to which the action is 
continued as aforesaid. Andif either party negiect to comply with this rule, 
all his prior pleadings shall be struck out, and judgment entered of nonsuit 
or default, as tne case may require; unless the court, for good cause shewn, 
shail allow further time for fiiing such amendment or other pleadings. 


5. In all actions brought to this court by appeal, the defendant, or tenant, 
if he intends to plead specially, shall fiie his plea within two days after the ac- 
tion is entered, (the day of the entry to be reckoned as one) unless it shall 
appear to the court that the matter of the plea, or the circumstances of the 
case are such as to require a longer time; in which case the court will, on 
motion, assign a time for the filing of the plea: and if such plea be not filed 
within the tine prescribed by this rule, or to be assigned by the court as afore- 
said, the defendant will not be allowed to plead specially, but will be required 
to plead the general issue, or to file a general demurrer; and on failing so to 
do, he will be defaulted. 


6. Jf ademurrer shall be filed at a time when the court is held by one 
judge only, and the same shall, be objected to by the adverse party, as frivo- 
lous, or immaterial, and intended for delay ; and the counsel or attorney for 
the party demurring, shall nevertheless insist on such demurrer; and if 
on the hearing of the cause on such demurrer, the same shall appear to the 
eourt to be frivolous, or immaterial, and intended for delay ; the counsel or 
attorney who so insisted on the demurrer, shall be struck off from the roll, 
and shall never afterwards be allowed to practise in this court; unless, upon 
good cause shown, the court shall think fit to restore him. 


7. Upon the entry of every action or appeal, the name of the plaintiff’s or 
appellant’s attorney shall be entered at the same time on the clerk’s docket, 
and in default thereof a nonsuit may be entered; and within two days after 
the entry of the action or appeal, the attorney of the defendant or respondent 
shall cause his name to be entered on the same docket, as such attorney, and 
if it be not so entered, the defendant or respondent may be defaulted. And if 
either party shall change his attorney, pending the suit the name of the new 
attorney shall be substituted on the docket for that of the former attorney, and 
notice thereof given to the adverse party. And until such notice of the 
change of an attorney, all notices given to, or by the attorney first appointed, 
shall be considered in all respects as notice to, or from his client, excepting 
only such cases in which, by law, the notice is required to be given to the party 
personally. Provided, however, that nothing in this rule contained, shall be 
construed, to prevent either party in a suit from appearing for himself, in the 
manner provided by law; and in such case the party so appearing shail be 
subject to all the same rules that are or may be provided for attornies in like 
cases, so far as the same are applicable. 


8. Amendments in matters of form will be allowed as of course on motion ; 
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but if the defect or want of form be shewn as the cause of demurrer, the 
court will impose terms on the party amending. 


9. Amendments in matters of substance may be made, in the discretion of 
the court on payment of costs, or on such other terms as the court shall im- 
pose; but if applied for after joinder of an issue of fact or law, the court will, 
in their discretion, refuse the application, or grant it upon special terms ; and 
when either party amends, the other party shall be entitled also to amend, if 
his case requires it. But no new count or amendment of a declaration will 
be allowed, unless it be consistent with the original declaration and for the 
same cause of action. 


10. 4li depositions shall be opened and filed with the clerk, at the term for 
which they are taken; and if the action in which they are to be used shall 
be continued, such depositions shall remain on the files, and be open to all ub- 
jections when offered on the trial, as at the term at which they were opened; 
and if not so left on the files, they shall not be used by the party who originally 
produced them: but the party producing a deposition may. if he see fit, withe 
draw it, during the same term in which it is originally filed, in which case it 
shall not be used by either party. 


11. Zhe court will grant commissions to take the depositions of witnesses 
without the state, and will appoint the commissioners: and either party may, 
en application to the clerk in vacation, obtain a like commission ; which com- 
mission, in the latter case, shall be directed to any justice of the peace, no- 
tary public, or other officer legally empowered to take depositions or affida- 
vits in the state or country where the deposition is to be taken, unless the 
parties shall agree on commissioners. And in each case, the depositions shall 
be taken upon interrogatories to be filed by the party applying for the come 
mission, and upon such cross interrogatories as shall be filed by the adverse 
party, the whole of which interrogatories shall be annexed to the commission. 
And the party applying for tle commission shall in each case file his interro- 
gatories in the clerk’s office, and give notice thereof to the adverse party, of 
to his attorney, seven days at least before taking out the commission, and one 
day more for every ten miles that such party or his attorney shall live from 
the clerk’s office. And no deposition taken without the state by force of the 
statute in that case provided, and without such commission, shall be admitted 
in evidence, unless it shall appear that the adverse party or his attorney had 
sufficient notice of the taking thereof, and opportunity to cross examine the 
witness, or that, from the circumstances of the case, it was impossible to give 
such notice. And when a deposition shall be taken and certified by any per- 
son as a justice of the peace, or other officer as aforesaid, by force of such 
commission, if it shall be objected that the person so taking and certifying the 
same, was not such officer, the burden of proof shall be on the party so ob- 
jecting; and if a like objection is made to a deposition taken without such 
commission, it shall be incumbent on the party producing the deposition to 
prove that it was taken and certified by a person duly authorized, according 


te the statute before mentioned. 
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12. Defrositions may be taken for the causes and in the manner by law pre- 
scribed in term-time, as well as in vacation; provided they be taken in the 
town in which the court is holden, and at an hour when the court is not ace 
tually in session. But neither party shall be required during term-time te 
attend the taking of a deposition, at any other time or place, than is above pro- 
vided, unless the court, upon good cause shewn, shall specially order the de- 
position to be taken. 


13. Wo motion for a continuance, grounded on the want of material testi- 
mony, will be sustained unless supported by an affidavit which shall state the 
name of the witness, if known, whose testimony is wanted, the particular facts 
he is expected to prove, with the grounds of such expectation; and the en- 
deavours and means that have been used to procure his attendance or depo- 
sition, to the end that the court may judge whether due diligence has been 
used for that purpose. And no counter affidavit shall be admitted to contra- 
dict the statement of what the absent witness is expected to prove; but any 
of the other facts stated in such affidavit may be disproved by the party ob- 
jecting to the continuance. And no action shall be continued on such moe 
tion, if the adverse party will admit that the absent witness would, if present, 
testify to the facts stated in the affidavit, and will agree that the same shall 
be received and considered as evidence, on the trial, in tike manner, as if the 
witness were present and had testified thereto; and such agreement shall be 
made in writing, at the foot of the affidavit, and signed by the party, or his 
counsel, or attorney. And the same rule shall apply, mutatis mutandis, when 
the motion is grounded on the want of any material document, paper, or other 
evidence, that might be used on the trial. 


14. When an action is continued at the motion of either party at the term 
when it might otherwise have been tried, the party making the motion shall 
pay to the adverse party all his costs incurred at that term, in procuring the 
attendance of witnesses ; unless the continuance is ordered on account of some 
unfair advantage taken by the adverse party, or of some other fault of mis- 
conduct on his part; or unless when the party making the motion, shall have 
given notice thereof, with a statement of the grounds of such motion to the 
adverse party, or his attorney, in such season, before the sitting of the court, 
as might have prevented the attendance of the witnesses, or when it shall ap- 
pear that the ground of the motion was not seasonably known to the party 
making it; and the costs thus paid shall not be included in the bill of costs of 
the party receiving them, if he should finally prevail in the suit. 


15. The preceding rule will not prevent the court from imposing any other 
and additional terms on the party moving for a continuance when the justice 
of the case shall require it; neither shall it be construed to prevent the party 
to whom such previous notice may have been given, from procuring the at- 
tendance of his witnesses, if he shall think fit to oppose the motion for a con- 
tinuance. And in such case, if the motion is granted, the costs for such wit- 
nesses shall be allowed in the bill of costs, for the said party, if he should 
finally prevail in the suit. 
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16. The court will not hear any motion grounded on facts, unless the facts 
are verified by affidavit, or are apparent from the record, or from the papers 
on file in the case, or are agreed and stated in writing to be signed by the 
parties, or their attornies, and the same rule will be applied as to all facts re- 
lied on, in opposing any motion. 


17. In all cases in which money may be brought into court upon the com- 
mon rule, as it is called, if the plaintiff shall not accept the same, and if upon 
the trial, the verdict shall be for the defendant, the plaintiff shall not be liable 
for any costs incurred before the time of bringing the money into court, but 
only for the costs incurred after that time ; and the terms of the rule shall be 
altered accordingly. 


18. All civil actions shall he heard and tried in the order in which they 
stand on the docket; unless the court shail, upon good cause shewn, post- 
pone any trial to a time later than that in which it would come in course. 
Provided, however, that any one action may, with the consent of all the par- 
ties concerned, and with the leave of the court, be substituted for another ac- 
tion standing earlier on the docket ; but in such case the said action which 
stood earliest shall take the place of the one which is substituted for it, and 
shall be tried when the latter would have come on in course, if no such 
change had taken place. And no cause will be continued, even by consent 
ef parties, unless for good cause shewn. 


19. When the court is held by one judge for the trial of causes by the 
jury, all motions for the continuance or postponement of any civil action shall 
be made on the first day of the term, or on the first day after the entry of the 
action, unless prevented by inevitable accident or other sufficient cause ; or 
unless the cause or ground of the motion shall first exist, or become known 
to the party, after that day ; in which cases the motion shall be made as soon 
afterwards, as it can be made, according to the course of the court; and when- 
ever an action is continued on such motion, after the time above prescribed, 
the party making the motion shall not be allowed any costs for his travel and 
attendance for that term, unless the continuance is ordered on account of some 
fault or misconduct in the adverse party. 


20. Provided, however, and it is further ordered, that when the court shall 
be held by one judge as aforesaid, in any law term, after the determination of 
the law questions, the first day of the sittings for the trial of causes by the 
jury shall be considered as the first day of the term, as to any thing contained 
in the preceding rule; and provided also, that in the County of Suffolk, -uch 
motion may be made within the first four days of the sitting of the court 
with the like effect as if made on the first day of the term, or of the sittings 
as aforesaid. But this rule shall not be construed to prevent the making of 
any such motion at any earlier time during the same term, when the party is 
prepared to make it. 


21. When the court is held by one judge as aforesaid, in those counties, in 
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which the court is usually in session for the trial of causes by the jury, more 
than two weeks, all motions, reports of referees, petitions, and other like ap~ 
plications, shall be made and presented on the first day of the term, or at the 
opening of the court on the morning of each Monday during the term; and 
in those counties in which the court is not usually in session more than two 
weeks, all such motions and other applications shall be made on the first day 
of the term, or at the opening of the court on the morning of each day: pro- 
vided that when the cause or ground of such motion or other application shall 
first exist or become known to the party, after the times in this rule appoint- 
ed for making the same, it may be made, (if the case require it) at any inter- 
mediate time. 


22. When a motion is maie in relation to any civil action, at any of the 
times specifically appointed for that purpose in the preceding rule, no pre- 
vious notice of the motion need be given to the adverse party ; and if notice 
is not given, the court will allow him time to oppose the motion, if the case 
shall require it. But when such motion is made, at any inte: mediate time, 
according to the proviso in the preceding rule, the motion shall not be heard 
unless seasonable notice thereof sha.] have been given to the adverse party. 


23. When the court is held by three or more of the judges, for the hear- 
ing and determining of questions and issues of law, as provided by the sta- 
tute, all actions intended for argument shall be entered on a law docket to be 
kept for that purpose by the clerk; and if it is a new action of that term, it 
shall be entered on the law docket at the same time when, by the foregoing 
rules, it is to be entered on the general docket; and if a continued action, it 
shall be entered on the law docket, before the opening of the court, on the 
first day of the term. And no action shall be entered on the law docket after 
the times above appointed, unless it shall appear to the court that the entry 
was prevented by inevitable accident, or other sufficient cause. 


24. In every case intended for argument, as aforesaid, copies of all the ma- 
terial papers shall be delivered to each of the judges at, or before the open- 
ing of the court on the first day of the term, or immediately upon the entry 
of the action on the law docket; and no action shall be so entered by the 
clerk, until the papers are prepared and ready to be delivered as aforesaid ; 
provided that when the question arises upon special pleadings, a special ver- 
dict, a writ of error, or certiorari, it shall be sufficient to make out one com- 
plete copy of the material papers to be delivered to the chief justice. and ab- 
stracts of the same, to be delivered to each of the other judges; such ab- 
stracts to be made as to present fully the question intended to be argued; 
and when the question arises upon the answers of a trustee, one copy of the 
answers shall be deemed sufficient; unless when additional copies shall be 
ordered by the court. 


25 The clerk shall enter on the law docket, all actions in which it shall 
appear trom the record, or from his docket, that there is any question of law 
to be argued; and all such as either party shall request to haye so entered; 
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provided the papers are prepared as above directed: and actions so entered 
within the times above limited in that behalf, shall be entered in the order in 
which they stand on the general docket; and if any are entered afterwards, 
by leave of the court, they shall be entered successively at the end of the law 
docket, and shall not be argued until they come on in course, on that docket; 
but all of them shail have their proper numbers prefixed, as they are num- 
bered on the general docket. 


26 In all cases of writs of error, or certiorari, issues of law on pleadings, 
facts agreed and stated by the parties, and trustee processes, it shall be the 
duty of the plaintiff or complainant, to cause the action to be entered on the 
law docket, and to furnish the papers for the court; and in all other cases the 
same shall be done by the party who moves for a new trial, or who holds the 
affirmative upon the question to be argued; but this shall not prevent the 
adverse party from making the entry and furnishing the papers, if neglected 
by him whose duty it is, as aforesaid. And when the party whose duty it is 
shall neglect to enter the action, or to furnish the papers as aforesaid, he shall 
not have any costs for that term. 


27. When the papers of which copies are required as aforesaid, are filed 
in the clerk’s office, it shall be his duty without delay, to make out such copies 
for the court ; unless he shall be notified by the party whose duty it is to fur- 
nish the papers that the question of law is waved, or will not be argued: and 
when an abstract is sufficient, the attorney of the party shall make out the 
abstract to be copied by the clerk, or otherwise the clerk may make out a 
complete copy for each judge, the extraordinary expense of which shall be 
borne by such party, and the costs of the copies shall in every case be ad- 
vanced by the party whose duty itis to furnish the same, unless they shall be 
received and paid for by the adverse party. And all such copies shall be 
written in a fair, legible hand, on one side only of each sheet, and with a con- 
venient margin; and they shall be folded uniformly like the other files of the 
clerk, with the names of the parties, and the number of the action endorsed 
thereon. And the costs of such copies shall be taxed for the party prevail- 
ing in the suit, if he shall have furnished the same. 


28. In cases submitted upon facts stated by the parties, or others in which 
the papers may not have been filed with the clerk, they may be copied by the 
party, whose duty it is to furnish the same as above directed; but they shall 
be written and prepared in the manner above prescribed, or they will not be 
received by the court. 


29. Each civil action shall stand for argument in its order upon the law 
docket; and when called for argument, if neither party appear, it shall be 
struck off the law docket, and shall be considered as not having been entered 
thereon; and if one party only appears, he shall be heard ex parte, or the 
court will render judgment, on nonsuit or default, or such other judgment, as 
the case may require ; but this rule shaJl not apply to libels for divorce, nor te 
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appeals from the probate court in which there may be any question or issue 
of fact. 


30. Zo enable the court the better to understand the questions to be argued 
in each case, and to prevent unnecessary delay in the determination thereof, 
the clerks are required, in all cases, to transmit to the judges in vacation, 
copies of all papers made by them as aforesaid, as soon as may be after the 
copies are made out; and the parties who make out their own copies, are re- 
quired to transmit the same in like manner; and no argument will be heard 
iu any case till one day, at least, after the papers shall have been delivered to 
the judges, unless it be the first day of the term, or unless the court shall 
think proper, for special reasons, to dispense with this part of the rule. 


31. Zhe clerk shall be answerable for all records and papers filed in courts 
or in his office ; and they shall not be lent by him, or taken from his custody, 
unless by special order of court, but the parties may at all trmes have copies. 
Provided, only, that depositions may be withdrawn by the party producing 
them, at the same term at which they are opened; and whilst remaining on 
the files they shall be open to the inspection of either party, at all seasonable 
hours. 


32. Zhe clerk shall make a memorandum on his docket, of the day on which 
any judgment is awarded, and if no special award of judgment is made, it 
shall be entered as of the last day of the term. 


33. In order to enable the clerks to make up and complete their records 
within the time prescribed by law, it shall be the duty of the prevailing party 
in every suit, forthwith to file with the clerk, all papers and documents ne- 
eessary to enable him to make up and enter the judgment, and to complete 
the record of the case; and if the same are not so filed within three months 
after judgment shall have been ordered, the clerk shall make a memorandum 
of the fact on the record ; and the judgment shall not be afterwards recorded, 
unless upon a petition to the court at a subsequent term, and after notice te 
the adverse party, the court shall order it to be recorded. And no execution 
shall issue until the papers are filed as aforesaid. And when a judgment 
shall be recorded upon such petition, the clerk shall enter the same, together 
with the order of the court, for recording it among the records of the term 
in which the order is passed, with apt references in the index and book of 
records of the term in which the judgment was awarded, so that the same 
may be readily found; and the judgment when so recorded shall be and be 
considered in all respects as a judgment of the term in which it was originally 
awarded. And the party delinquent in such case, shall pay to the clerk the 
costs of recording the judgment anew, and also the costs on the petition, and 
the costs of the adverse party, if he shall attend to answer thereto. 


34. Whereas the clerks in keeping their records in books, according te 
ihe ancient usage in this state, do sometimes begin to enter a judgment be- 
fore they have all the papers necessary to complete the same, and thereupon 
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Jeave a blank in the book to be afterwards filled up; it is ordered, that no 
such blanks be suffered to remain tor more than six months after the end of 
the term at which the judgment was rendered ; and if the clerk, after begin- 
ning to enter a judgment as aforesaid, shall be prevented from completing 
the record for want of any necessary papers, as mentioned in the preceding 
rule, he shall make a memorandum of that fact, as above directed, in the 
blank space so left in the book, so that no one can afterwards interpolate the 
yudgment therein. 


35. Whereas it is made the duty of the judges of the several courts to in- 
spect the conduct of their respective clerks with regard to the making and 
keeping of their records, it is therefore ordered, that the respective clerks of 
this court shall, on the first day of every term, exhibit to the court the then 
latest book of records in their respective offices, and such others as the court 
shall require ; to the end that in case of any deficiency therein, the court may 
take the measures prescribed by the statute in such case, and such other 
measures as the case shall appear to them to require. 


36. Vo cause shall be opened for trial, by the jury, until the fees due in 
that behalf are paid to the clerk ; all other fees due to the clerk shall be paid 
as soon as they are by law payable; and if the clerk shall fail to demand and 
receive any such fees when payable as aforesaid, he shall be chargeable with 
all those, for which he is by law required to account to others, in like man- 
ner, as if he had actually received the same. 


37. On indictments found by the grand jury, the clerk shall, ex officio, 
issue a capias without delay; and when default is made by any party bound 
by recognizance in any criminal proceeding, the clerk shall in like manner 
issue a scire facias tiiereon, returnable to the next term, unless the court shall 


make a special order to the contrary. 


$88 Every venire facias shall be made returnable into the clerk’s office by 
ten of the clock in the forenoon of the first day of the term, and the jurors 
shall be required to attend at that time; excepting only, when in case of a 
deficiency of jurors, the court shall order an additional venire facias in term- 
time, in which case, the same shall be made returnable forthwith, or at such 
time as the court shall order. 


89. The respective clerks of the several courts of Common Pleas, of the 
several circuit courts of Common Pleas, and of the Boston court of Common 
Pleas, in all cases in which judgment shall be rendered in those courts re- 
spectively, shall record at large the declaration or complaint, and all the 
pleadings of the parties, with all orders of the courts, and other proceedings 


in the cause. 


40. Bills of costs shall be taxed by the clerk, upon a Lill to be made out 
by the party entitled to them, if he shall present such bill, and otherwise 
upon a view of the proceedings and files appearing in the clerk’s office ; and 
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no costs shall be taxed without notice to the adverse party to be present, pro- 
vided he shall have given notice to the clerk in writing, or by causing it to 
be entered on the clerk’s docket, of his desire to be present at the taxation 
chereof And either party dissatisfied with the taxation by the clerk, may 
appeal to the court, or to a judge in vacation. 


41. When an action is continued by the court for advisement, or under re- 
ference by a rule of court, costs shall be allowed to the party prevailing, for 
only one day’s attendance and his travel, at every intermediate term. 


42. In every writ of error, the plaintiff may file the assignment of errors, 
in the clerk’s office before taking out the scire facias, in which case the same 
shall be inserted in the scire facias, and the defendant shall be held to plead 
thereto within the first two days of the return term, unless the court shal} 
by special order enlarge the time. 
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Ru es or THE Boston Court or Common PLEAas. 


SUFFOLK. ss. At the Boston Court of Common Pleas, begun and holdeg 
at Boston, within and for the County of Suffolk, on the first Z'uesday of Julys 
in the year of our Lord eighteen hundred and twenty. 


The Court established the following Rules. 


1. Wo person shall be permitted to practice as a counsellor and attorney of 
the Boston court of Common pleas, until he shall have been regularly a..mitted 
and enrolled as such. 

All persons who have been regularly admitted counsellors or attornies of 
the supreme judicial court, and who are of regular and fair standing, and all 
persons who have been admitted as attornies of the court of common pleas for 
the county of Suffolk, and who are of regular and fair standing, are hereby ad- 
mitted and enrolled as attornies of this court. 

Any person, a citizen of the United States, of the age of twenty one years, 
and upwards, who may have received an education at any university, and shall 
have been a student for three years in the office of a practitioner in the high- 
est court of Judicature in any of the United States, the last year of which 
shall have been spent in the office of a counsellor of the supreme judicial 
court of this county ; or who, besides having a good school education, has de- 
voted seven years to literary acquisitions, and spent three years at least in 
the office ofa practitioner in the highest court of judicature in any of the 
United States, the last year of which, shall have been spent in the prosecu- 
tion of the study of the law in the office of a counselor of the supreme judicial 
court in this county; and any person who shall have been admitted to practice 
in any court of common pleas in any other county, and shall have practised 
therein two years at least;—or who shall have been admitted an attorney of 
the supreme judicial court in any other county, and whose moral character is 
fair, on the recommendation of the standing committee of the bar of this coun 
ty, accompanied by the recommendation of the counsellor of this county in 
whose office he shall have studied, shall be admitted an attorney of this court. 


2. Wo counsellor or attorney of this court shall, on pain of being struck 
from the roll, be bail in any cause pending in this court. 


3. A list of all actions, intended for entry, shall be delivered to the clerk on 
or before the evening of thursday of the first week of each term, and shall be 
entered by him, and the new docket prepared for the examination of the gen- 
tlemen of the bar, and for entering of appearances, by nine o’clock in the 
forenoon of saturday of the same week ; and no list of entries shall be recci- 
ved by the clerk after the evening aforesaid, nor any action be entered except- 
ing by order of court, after the time aforesaid ; and in all cases, in which ac- 
tions shall be entered by order of court, after the time aforesaid, no attend- 
ance shall be taxed for the plaintiff previously to the time of entering such 


action; and if the defendant shall be defaulted, the first term, in any actien §p 
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entered, no appearance having been entered for him, no attendance shall be 
allowed to the plaintiff. 


4. On the first day of each term, the continued docket shall be called, and 
alist of all actions intended for trial shail be made, and in all cases, which 
shall be set down for trial, the counsel for the plaintiffs, on or before satur- 
day of the first week of the term, shall deliver to the court, a short memoran- 
dum of the nature of each action, and generally how it arises, and what sum 
is demanded in damages, and the counsel for the defendants shall deliver as 
aforesaid a short memorandum of the grounds of their defences: And inall 
actions which shall be set down for trial, on the new docket like memoranda, 
shall be delivered to the court, within seven days from the time of calling the 
new docket, to the end that the court may see whether or not it has final juris- 
diction of the causes to be tried, and to acertain extent, what number of cau- 
ses it may be useful to assign for trial, on each day—And in all cases, the party 
onitting to deliver to the court such memorandum within the term aforesaid, 

ill be considered as waving his right to a trial, though he may be compelled 
to submit to one. 

On tuesday of the second week, in each term, the new docket will be called, 
and a list of all actions intended for trial will be made. 


5. Inthe memorandum required to be delivered byrule fourth, it will not 
be expected that the plaintiff will state in what manner he shail su; port his 
action, nor the defendant how he shall make out his defence. Ina writ of ens 
try it will be sufficient for the demandant to state the degree and shew the 
alienations or descents ; in an action of debt, for the plaintiff to say debt on 
judgment, on bond, on statute. &c. &c. in assumpsit, to say on promissory note, 
for goods sold, or services rendered, &c. &c. in case, for torts, to say for slan- 
der, malicious prosecutions, trover, &c. &c. in trespass, to say for taking 
goods, quare clausum fregit, assault and battery, &c. &c. in replevin, to sav for 
goods, of the value of. And for tenant in a writ of entry, it will be sufficient 
to say, never disseized, or state what he proposes to plead specially ; in debt, 
to say no such record, not his deed, he owes nothing, &c. &c; in assumpsit, 
to say he never promised, and relics on proving payment, usury, infancy, 
statute of limitations, set off, &c. &c; in trespass and case, to say not guilty, 
special justification, &c. &c; and in replevin, to say non cepit or property in 
himself, or a stranger, &c. 


6. Oyer of all deeds, &c. declared on, may be had on motion at the return 
term, but not afterwards, unless by special order of court. 


7. The plaintiff may amend his writ, and declaration, or declare anew, for 
the same cause of acion, at the first term, without costs or continuance, be- 
fore issue joined, but no amendment shall afterwards be made but upon 
terms. 


8. No motion for double pleading shall be sustained after the first term, Un- 
less for good cause shewn. 
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9. Either party may obtain a rule on the other, to plead, reply, rejoin, &c. 
within a given time, to be prescribed by the court; and if the party so re- 
quired, neglect to file his pleadings, at the time prescribed, all his prior plead- 
ings shall be struck out, and judgment entered of nonsuit, or default as the 
case may require, unless the court for good cause shewn, shall enlarge the 


rule. 


10. Jfin the same cause there be an issue in fact, and an issue in law, the 
issue inlaw shall be first argued and determined, unless the court, for good 
cause, otherwise direct. 


11. Motions in arrest of judgment, or for new trial, shall be made in wri- 
ting and the causes thereof shall be specified therein. 


12. Wo attorney shall be permitted to deny the signature ofany paper decla- 
red on, unless he shall satisfy the court that he has been instructed by his client 
so todo, or that he verily believes such signature not to be genuine, or un- 
less he shall have given the adverse party reasonable notice thereof. 


13. Wo papers or records filed in court, or in the clerk’s office, shall be ta- 
ken therefrom, unless by special leave of court, or by the agreement of par- 
ties in writing, filed in their stead. 


14. Ali judgments and continuances shall be entered as of the last day of 
the term, unless where otherwise specially ordered by the court. 


15 Every person summoned as a trustee, living within the county, when he 
enters his appearance, in the action in which he is so summoned, shall give 
notice thereof, to the counsel of the plaintiff, personally, or by leaving a noti- 
fication at his office, ifhe keeps one within the county, advising him that he 
has entered his appearance in the action in which he is so summoned, and will 
be ready to answer such interrogatories as may be proposed to him on some 
certain day, not exceeding three days, from the time of such notice. And 
the declaration of any supposed trustee, inserted in his answer and sworn to, 
shall be sufficient to prove such notice. 


16. Any person summoned as a trustee, shall not be entitled to any fees for 
attendance, until after he has appeared and given notice as aforesaid. And 
every person summoned as aforesaid, shall be entitled to fees for attendance, 
from the time of his appearance and giving notice as aforesaid, until he is 
discharged, excepting fees for attendance during the time, the cause may 
be continued, by order of court, for advisement. 


17. If the trustee unreasonably neglect to answer interrogatories, the court 
upon motion of the plaintiff, will assign a day by which his answers shall be 
filed, or the trustee defaulted. 


18. Jf the plaintiff shall discontinue his action against the trustee, on or be- 
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fore the second day of the term, such trustee shall be entitled to costs of his 
travel and three days attendance only. 


19. Ali depositions shall be opened and filed with the clerk, at the term for 
which they are taken ; and if the action in which they are to be used shall be 
continued, such depositions shall remain on the files, and be open to all objec- 
tions when offered on the trial, as at the term at which they were opened; and 
if not so left on the fiies, they shall not be used by the party, who originaily 
produced them; but the party producing a deposition, may, if he sees fit, 
Withdraw it, during the same term in which itis originally filed, in which 
case it shall not be used, by either party. 


20. The court will grant commissions to take the depositions of witnesses 
Without the state, and will appoint the commissioners, and either party may, 
Ol application to the clerk in vacation, obtain a like commission; which com- 
mission in the latter case, shall be directed to any justice of the peace, Nota- 
ry Public, or other officer legally empowered to take depositions or affidavits 
in the state or country where the deposition is to be taken, unless the parties 
shall agree on commissioners ; and in each case, the deposition shall be taken 
upon interrogatories to be filed by the party applying for the commission, and 
upon ~uch cross interrogatories as shall be filed by the adverse party, the whole 
of which interrogatories shall be annexed to the commission, And the party 
applying for the commission shall in each case file his interrogatories in the 
clerk’s office, and give notice thereof to the adverse party, or to his attorney, 
seven days at least, before taking out his commission, and one day more for 
every ten miles, that such party or his attorney shall live from tie clerk’s of- 
fice. Andnodeposition taken without the state by force of the statute in that 
case provided, and without such commission, shall be admitted in evidence, un- 
jess it shall appear that the adverse party or his attorney had sufficient notice of 
ihe taking thereof, and opportunity to cross examine the witness, or that from 
the circumstances of the case, it was impossible to give such notice. And when 
a deposition shall be taken and certified by any person as a justice of the peace, 
or other officer as aforesaid, by force of such commission, and it shall be ob- 
jected that the person so taking and certifying the same, was not such officer, 
the burden of proof shall be on the party so objecting ; and if a like objection 
is made to a deposition taken without such commission, it shall be incumbent 
on the party producing the deposition to prove that it was taken and certified 
by a person duly authorized, according to the statute before mentioned. 


21. Defiositions may be taken for the causes and in the manner by law pre- 
scribed in term time, as well as in vacation; provided they be taken in the 
town in which the court is holden, and at an hour when the court is not ac- 
tually in session. But neither party shall be required during term-time te 
attend the taking of a depositicn, at any other time or place than is above 
provided, unless the court upen good cause shewn, shall specially order the 
deposition to be taken. 


22, #Vo motion for a continuance, grounded on the want of material testi- 
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mony. will be sustained unless supported by an affidavit, which shall state the 
name of the witness, if known, whose testimony is wanted, the particular facts 
he is expected to prove, with the grounds of such expectation ; and the endea- 
yours and means that have been used to procure his attendance or deposition, 
to the end that the covrt may judge whether due diligence has been used for 
that purpose. And no counter affidavit shall be admitted to contradict the state- 
ment of what the absent witness is expected to prove ; but any of the other 
facts stated in such affidavit may be disproved by the party objecting to the 
continuance. And no action shall be continued on such motion, if the adverse 
party will admit that the absent witness would, if present, testify to the facts 
stated in the affidavit, and will agree that the same shall be received and con- 
sidered as evidence. on the trial, in like manner, as if the witness were present 
and had testified thereto; and such agreement shall be made in writing, at 
the foot of the affidavit, and signed by the party, or his counsel, or attorney. 
And the same rule shall applv, mutatis mutandis, when the motion is ground- 
ed on the want of any material document, paper or other evidence that might 
be used on the trial. 


23. The court will not hear any motion grounded on facts, unless the facts 
are verified by affidavit, or are apparent from the record, or from the papers 
on file in the case, or are agreed and stated in writing and signed by the par- 
ties. or their attornies, and the same rule will be applied as to all facts relied 
on, In opposing any motion. 


24. Jn all cases in which money may be brought into court upon the com- 
mon rule, as it is called, if the plaintiff shall not accept the same ; and if upon 
the trial, the verdict shall be for the defendant, the plaintiff shall not be liabie 
for any costs incurred before the time of bringing the money into court, but 
only for the cost incurred after that time; and the terms ofthe rule shail be 
altered accordingly. 


25. All motions. reports of referees, petitions, and other like applications, 
shall be made and presented at the opening of the court on the morning of 
each monday, wednesday and saturday during the term; provided that when 
the cause or ground of such motion or other application shall first exist or 
become known to the party, after the times in this rule appointed for making 
the same, it may be made, (if the case require it) at any intermediate time. 


26. Whena motion is made in relation to any civil action, at any of the 
times specifically appointed for that purpose in the preceding rule, no previous 
notice of the motion need be given to the adverse party ; and if notice is not 
given, the court will allow him time to oppose the motion, if the case shall 
require it. But when such motionis made, at any intermediate time, accord- 
ing to the proviso in the preceding rule, the motion shall not be heard unless 
seasonable notice thereof shall have been given to the adverse party. 


27. The clerk shall be answerable for all records and papers filed in court, 
er in his office ; and they shall not be lent by him or taken from his custody, 
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unless by special order of court, but the parties may at all times have copies. 
Provided, nevertheless, that depositions may be withdrawn by the party pro- 
ducing them, at the same term at which they are opened; but whilst remain. 
ing on the files they shall be open to the inspection of either party, at all 
seasonable hours. 


28. In orderto enable the clerks to make up and complete their records 
within the time prescribed by law, it shall be the duty of the prevailing party 
in every suit, forthwith to file with the clerk, all papers and documents neces- 
sary to enable him to make up and enter the judgment, and to complete the re- 
cord of the case; and if the same are not so filed within three months after 
judgment shall have been ordered, the clerk shall make a memorandum of 
the fact on the record; and the judgment shall not be afterwards recorded 
unless upon a petition to the court at a subsequent term, and after notice to 
the adverse party, the court shall order it to be recorded. And no execution 
shall issue until the papers are filed as aforesaid. And whena judgment 
shall be recorded upon such petition, the clerk shall enter the same together 
with the order of the court, for recording it among the records of the term in 
which the order is passed, with apt references in the index and book of re- 
cords of the term in which the judgment was awarded, so that the same may 
be readily found; and the judgment when se recorded shall be considered 
in all respects asa judgment of the term in which it was originally awarded. 
And the party delinquent in such case, shall pay to the clerk the costs of re- 
cording the judgment anew, and also the costs on the petition, and the costs of 
the adverse party, if he shall attend to answer thereto. 


29. Whereas the clerks in keeping their records in books, according to the 
ancient usage in this state, do sometimes begin to enter a judgment before 
they have all the papers necessary to complete the same, and thereupon leave 
a blank in the book to be afterwards filled up; J¢is ordered, that no such 
blanks be suffered to remain for more than six months after the end of the 
term, at which the judgment was rendered; andif the clerk, after beginning 
to enter a judgment as aforesaid, shall be prevented from completing the re- 
cord for want of any necessary papers, as mentioned in the preceding rule, he 
shall make a memorandum of that fact, as above directed in the blank space so 
left in the book, so that no one can afterwards interpolate the judgment 
therein. 


30. No cause shall be opened for trial, by the jury, until the fees due in that 
bebalf are paid to the clerk; all other fees due to the clerk shall be paid as 
soon as they are by law payable, and if the clerk shall fail to demand and re- 
ceive any such fees, when payable as aforesaid, he shall be chargeable with 
all those, for which he is by law required to account to others, in like man- 
ner, as if he had actually received the same. 


31. Bills of costs shall be taxed by the clerk, upon a bill tobe made out by 
the party entitled to them, if he shall present such bill, and otherwise upon a 
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view of the proceedings and files appearing in the clerk’s office ; and no costs 
shall be taxed without notice, to the adverse party to be present, provided he 
shall have given notice tothe clerk in writing, or by causing it to be entered 
on the clerk’s docket, of his desire to be present at the taxation thereof. And 
either party dissatisfied with the taxation by the clerk, may appeal to the court 
or to the judge in vacation. 


32. When an action is continued by the court for advisement, or under re- 
ference by arule of court, costs shall be allowed to the party prevailing, for 
enly one day’s attendance and his travel, at every intermediate term. 
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INDEX 


To the Ruves for the RecuLation of the Practice in Caan. 


CERY, in the Supreme JupiciaL Court. See p. 524. 








on the general interrogatory in the bill—how to be. 


when to be put in. 
sworn to and returned—~how to be. 





Appearance, 
not necessary—unless subpoena served 14 days &c. 


default of at ret. of process—bill confessed &c. 


case in—how to be stated. 
conclusion of—with a general interrogatory. 


specific interrogatories in—when to be. 
charging a particular fact—to be put in issue. 
to be taken fro confesso—when. 
Commission. Commissioners. 
Toterrogatories, (see Witnesses. ) 
in the bill—how to be. 
the general one—how to be answered. 
to witnesses—to be filed by parties—where &c. 
notice of filing—-to whom—when &c. 
to be annexed to commission. 


Issue of fact to a jury, 
when and how to be made up, and where tried. 


(see Witnesses.) 


_ to the solicitor or counsel of parties—sufficient. 
Pleading, 
bill may be served with the process—when and how. 
defendant to plead &c at ret. of process—when &c. 
plea, answer &c. to be filed in 60 days— when. 
replicat on filing answ —notice of &c. how to be. 
hearing on bill and answer—how to be. 


of the english court of equity—adopted—how far. 
Pro Confesso, 

bill to be taken—when. 
Prolixity, 

of pleading—unnecessary==to be avoided. 


ib. 
ib. 
ib. 
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Subpecena, 
form—teste—service—return of &c.—-how to be. 
of course—on bill fiied in vacat. 


on bill filed in term, how ordered. - - 
Testimony, (see witnesses. ) 
to be by depositions—in all cases. - - 


in the state—taken before what persons—and how. 

out of the state—taken before whom—and how. 
Witnesses, 

to be examined—on interrogatories and cross—do. 

interrogatories for—to be filed—with whom—when &c. 











- notice of filing——how to be. - - 
commission to «xamine, within the state. - > 
who to issue it—when and to whom kc. - 
——-——-—— out of the statc—-who to issue—-and to whom. 
purport of it—-to the officers. > - 
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INDEX. 


To the Rurs of the Supreme Jupician Courr. See p. 527. 








Action, No. 
civil—not to be entered after Ist. day of term—unless. 1 
continuance of—for further pleading—-how &c. - 4 
on the Law Docket——when and how to be entered. 23, 24, 25, 26 
order of trial—how to be. - - ° ~ 18 

Affidavit, 
of facts to support motion—necessary—unless. - - 16 

Amendment, 
of form—of course on motion. - - ° ‘ 8 

if shewn tor cause of demurrer—terms. - id, 
of substance—in discretion—on costs and terms. - 9 
after issue in iact or law—do. — - . ° ° id. 
by one party—allowed to the other—if. - - - ib. 
not allowed|—to change the action. - - - ib, 

Argument, (see hearing. ) 
in civii actions—to be called on in order on the docket. 29 
neither party appearing on—struck from docket. - ib. 
one party do—to be heard exparte—or judgment &c. - id. 
on divorce, and probate appeals— different rule—when. ib, 
not to be heard—’till copies furnished—how. - - 30 

Attornies, ( Counsellors. ) 
rules for admission of—not repealed. See page 527. 
insisting on frivolous demurrer—struck off rol]l—when. 6 
names of—to be entered in actions and appeals—or kc. 7 
changed—pending suit—regulations. - . - id, 

Bringing money into Court, 
pitff. not accepting—what costs to receive Kc. - . 17 

Clerks, 
to issue capias—on indictments—immediate. - - 37 
to sue out sci. fa —on forfeited recognizances. - - id. 
fees of—on jury trials to be paid—when. : - 36 
accountabie for fees to Srd. persons—how. - . ib, 

Commission, (see defiositions—commissioners. ) 
to take deposit.—out of the state—how granted—in term. 1] 
in vacation—how taken out and to whom directed - id. 
interrog. on—by parties—notice of—filing of—annexing of 
&c.—how. - - - © * . ib. 
executed or not by right officern—onus probandi &c. - ib. 

Commissioners, (see commission—deprositions. ) 
to take deposit.—appointed in term—how. - . 11 
do, in vacat.—how appointed and who to be. - ib 
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Continuance, 
on leave to amend—plead anew &c.—regulations. - 4 
of action for want of material testimony—when and how. 13 
affidavit for, in case of absent witness—what to contain. ib. 
contradictedi——how far allowed. - - - ib. 
not to be—if facts admitted—and how. - - - ib. 
for want of a paper, document &c.—what rule &c. ~ ib. 
costs on—when and what to be paid. - : - 14, 15 
terms on—court may impose reasonable. - - 15 
of causes by consent—not to be—unless kc. - - 18 
motions for, at sittings before 1 judge—when and how to be. 19 
— at law terms before 1 judge—when and how. - 20 
Copies, , 
of papers—for the judges—what—and when to be ready &c. = 24 
complete—and abstracts—ceither sufficient—when. - ib. 
to be furnished judges—by the parties respectively—how. 26 
not furnished by one party——may be by the other. - ib. 
filed in the office——clk. to make copies for court——unless. 27 
expense of making——when by clk.--who to pay. - ib. 
to be made out fair——with names of party-—number &c. ib. 
costs of—to be taxed for party—if furnished by him. - ib, 
in cases submitted &c and papers not filed—who to deliver. 28 
made out by parties or clk.—to be sent to judges in vacat. 30 
Costs, 
on amendment. - : - - - - 8, 9 
on continuance of action—when-—~and what to be. 14, 15, 19 
on bringing money into court—party what to pay. - 17 
of the term—party not entering act. on L. D.—-not allowed. 2 
of copies for the court——how paid. - - - 26,27 
for not filing papers—-to make up judgment. - - 33 
due to clerk—for jury and other fees. - . - 36 
clerk liable for to others——when. . - - ib. 
to be taxed by clerk—-how &c._ - - - - 40 
bill of—to be presented by party—or. - : - ib. 
notice of taxing—-when to be. ~~ - . - - ib. 
appeal from taxation of—how to be. - . - 40 
of the term—cause being under advisement or reference. 41 
Days in term, 
motions for continuances——on what days in. . - 19, 20 
on reports—petitions—and applications—do. - 21 
Demurrer, 
frivolous—proceedings—how to be. : - - 6 
atty. insisting on—struck off roll-when. - - ib. 
Depositions, (see commission—commissioners. ) 
to be opened and filed—how and when. » a 10 
on continuance of actiou—to remain on files &c. - id. 


may be withdrawn by party producing—when. | - - 
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taken out of the state without commission—proceedings how. 
may be taken in term as well as vacat.—how &c. 
person taking, authorised or not—onus probandi. 
(See Law Docket.) 


Docket, 
Error, 


on writ of—assignment of errors—before sci. fa. 


fees, 


on jury trials—to clk payment of. ; 


to be accounted for by cik.—to 3rd. persons—when. 
Hearing—T rial, 


(see argument. ) 


of civil actions—on the docket—order of. 


Judgment, 


for default of pleading—when. - . 


for attornies names not being entered—when. 
mem.—of time when awarded—clk. to enter. 


making up the record of—regulations for. 


parties what to do—to enable cik. to make up. 
in the com. pleas—pleadings at large—to be recorded. 


not to be entered—nor execution on—when. 
entered with blanks—reg ulations. - 
Law Docket, 


when 3 &c. judges hold law terms—clk. to keep one. 
actions for argument—when to be entered on. 


eo 


action not to be entered—until cofries ready for judges. 
what actions to be entered on—by clerk. 


oO 


rder of entering actions—on. > “ 


actions on—to be numbered as in Gen. Docket, 
parties respectiyely—which to cause entry of action on, 


Motion, 


facts on—to be verified by affidavit—except. 
on what days in term—in certain cases. 


notice of—when required or not—in what cases. 


Notice, 


of motion—required or notin what cases. 


Order, 


of trying civil causes on the docket. - 


Papers, 


for the judges—( See copies. ) 


Pleading, ( pleadings.) 
double—regulations for. : Z 


rule to plead, rejoin &c —time for—court to prescribe. 


 negiect of the rule—judgment—unless. - 
on continuance of action to amend, plead anew &c.—how to be. 4 
specially, on causes of appeal—regulations for. 
demurrer frivolous—proceedings—how. 


when to be struck out. - - - 
Propria Persona, 
party may appear—in. - e " 


Appearing in~-bound by the rules. . - 


of 


1} 
12 
ll 


42 


36 
ib, 


16 


19, 20, 21, 22 


~ 


fo 


ib, 


so 
so 


2, 3, 4 
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Putting off—Trial, (see continuance.) 
Records, (and papers.) (see judgment. ) 


clk. to be answerable—-for all filed. . - 
not to be lent—or taken out—but on order. - 
copies of—partics entitled to. - - - 
depositions withdrawn by party—when._ - - 
to be made up by clk.—parties to file papers—for. 

blanks in—when to be filled—or noted. - - 


books of—to be shown by clk. to Judges—when. 
of judgments in the Com. Pleas—how made up. 


Rules, 


prior to Mar. 6, (1821) repealed—except &c. See page 


Trial, 


order of—on the docket. - . . 
putting off—See (continuance. ) 


Venire, 


return of—when and where to be. - - 
( Sec commission—commissioners—depositions. } 


Witnesses, 


31 
ib. 
ib. 
ib. 


33 


@ 63 
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38 
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IN DEX. 


To the Rutes of the Boston Court or Common PLEAs 


Actions, (entry of.) (see Docket.) No.. 

list of—to be delivered for entry—and entered by clerk—when. 3 

not to be received after—unless. - - - ib. 

docket for actions and appearances—when to be ready for exam- 

ination. : - - - - - ib. 

entries of, or of appearances—not in time—costs of attendance not 

allowed. - : - - : - id. 
Affidavit, 

of facts to support motion—necessary—unless. —- - 23 
Amendment, 

of writ and narr.—or declaring anew—when. - . 7 

without costs—or costs and terms when. - - ib, 
Arrest, 

of judgment—mot. in writing—and causes for. ‘ il 
Attornies, (Counsellors. ) 

not to practice—until admitted and enrolled. - - 1 

now ofthe S.J. court & C. Pleas for Suffolk Co—admitted here. ib. 

qualifications—necessary to admission of. - : ib. 

not to be bail in any cause. - - - ~ 2 

not to deny signatures of papers declared on—unless.  - 12 
Bringing money into court, | 

plaintiff not accepting—what costs &c. - : 24 
Commission, ( see defositions—commissioners.) 

to take deposit. out of the state—how granted in term. - 20 


for the County of Suffolk. see p. 537. 





in vacat.—how taken out andto whom directed. - ib. 
interrogat. on, by partics—notice of—filing of—annexing of &c. id. 


executed by right officer or not—onus probandi &c. - ib. 
Commissioners, (see defiositions—commission. ) 

to take depositions,—appointed in term—how. - 20 

do. in vacat.—how appointed.—and who to be. - : ib. 
Continuance, 

of action for want of material testimony—wiien and how. 22 

affidavit for, in case of absent witness—what to contain. ib, 

contradicted—how farallowed. — - - - ib. 

for want of a paper &c.—what rule. - - - ib. 

to be entered—as of last day of term—unless. . - 14 
Costs, 

to be taxed by clk—how &c. = - - - 3 

bill of to be presented to by party—or. - - ib. 

notice of taxing—when tobe. - - - - ib. 

appeal from taxation—how. : - - - ib. 

of terms—cause being under advisement, or reference. 32 
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Days in term, 
motions—on reports, petitions, applications &c.—on what days in. 25 


Depositions, 
when to be opened and filed. - - - 
to remain on file—on continuance &c. - - 
may be withdrawn—when. - - - 


taken out of the state—without commission—how to be. 


officer taking—his authority questioned—how proved. 
may be taken in term—as well as vacat. - 


Docket, (see actions. ) 
continued—to be called—and trial list of actions made—when. 
mem.—ot demand and deftence—for the court—to be delivered— 


when. » m - m “ ms 


oan 





the like on the new docket—when. - 
omission to deliver—waiver kc. - 
new, to be called—and list of trials made outmwhen. 
mem. to be delivered—what sufficient. ~ 


Fees, 
on jury trials to clk—payment of. - 
to be accounted for by clk-—to Srd persons. - 
Files, 
not to be taken from office—unless. - - 
clk.—answerable for. . - - - 
Issue, 
in law—and issue in fact—trial of—first. - . 
Judgment, 
when to be—for not pleading. - - - 
parties tofurnish clk. with papers &c.—to enter. 
not to be entered—nor execution on—when. - 
entered with blanks—regulations. - - 
to be entered_as of last day of term—unless. + 
Motion, 


facts on—to be verified by affidavit—unless. - 
on what days in term—in certain cases. - 
notice of—required or not—in what cases. - 


in arrest—or for N. Trial—to be in writing anj causes for. 


N. Trial, 


Notice, 


motion for—to be in writing—and causes for. ~ 


of motion—required or not—in what cases. 7 


Oyer (of deeds &c ) 


on motion—when—and not after. a ‘ 


Papers, (or records.) 


Pleading, 


filed—not to be taken from office—unless. - 
clk.—answerable for. ws - - ™ 


double—mot. for—when tobe. - - e 
rules for_by parties respectively—how to be. - 


aj 


19 
ib. 
ib. 


ta) 


ib. 
21 


a 


a 


ib. 
ih. 
id. 
ib. 


Gr 


ib. 
29 
14. 


23 
25 
26 
1] 


id 


as 


27 





| 


i 











not complied with—judgment &e. - 
issues in law and fact—tria! of—first. - : 
trustee summoned—to give not. of app.—how. 

i Records, (and papers.) (see Judgment.) 

4 clerks to be answerable—for all filed. - 





s ty 
TES Rr oe eran ee enperee: 4 


A nut to be lent or taken out—but on order. - 
®. copies of—parties entitled to. - - - 
VE bi depositions—may be withdrawn—when. - 
a i for making up—parties to file all necessary papers. 
i entered with blanks—regulations. - - 
<i Signatures, 


of papers declared on—not to be denied—unless. 
Trial list, (see docket ) 
Trustees, 

summoned—to give not. of app. how. 
how proved. - - ~ 
fees of—for attendance—what allowed. 
negiecting to answer interrogatories. 
costs allowed to—on discontuuance. - - 


‘ 
' 
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15 
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Ru ves or Tue Bar of THE COUNTY OF SUFFOLK, 
June 25, 1819. with the AMENDMENTS*(1) 


WHEREAS, in all the liberal professions, great mischiefs are caused to the 
public by unlearned aod immoral persons assuming to pertorm duties, which 
can safely be entrusted to none, but such as are competent in knowledge and 
pure in character; and as the surest safeguard against these evils it has been 
an ancient custom for those, who exercise such professions, to unite them- 
selves as a fraternity, to prescribe to themselves such rules as are found best 
adapted to secure their honour and usefulness, to judge of the qualifications of 
such as offer themselves to become members of the profession, and by their 
approbation, and by admission to their society, to distinguish those, who have 
pursued a proper course of study and dicipline, from such as intrude them- 
selves without due preparation:—And whereas maintenance, barratry and 
abuse of legal process are the usual consequences of unsuitable and unquali- 
fied persons assuming the practice of the law ;— 

The members of the bar of Suffolk do agree upon and establish the follow- 
ing rules : 


AxTIcLE 1. There shall be one stated mecting ofthe Bar on the first Tues- 
day in September annually, at such hour and place as the President herein-af- 
ter mentioned may appoint. There shall also be special meetings as here- 
in-after provided for. 

All meetings of the Bar shall be holden in future by those only, who are 
counsellors or attornies of the Supreme Judicial Court, and who shall have 
been admitted as counsellors or attornies on the recommendation of the Bar, 
or else shall have been specially admitted as members ofthe Bar in the man- 
ner provided by Art. 6, and no person shall be considered a member of the 
Bar, who shall not have subscribed these rules. Provided, however, that 
all who are now attornies in the Court of Common Pleas, shall, if they sub- 
scribe these rules, be considered as members of the Bar, and be required to 
attend its meetings. No business whatever shall be done at any meeting un- 
less twenty members are present, but a less number may adjourn the meeting. 


2. 4¢ the annual meeting above mentioned, the Bar will dine together, and 
it shall be the duty of the standing committee, herein-after mentioned, to at- 


(1) I have published the “‘Rules of the Bar” of Suffolk county, as the latest Formulary 
of -his description, which has been communicated to me. A system of rules.for securing 
the dignity and rights of the profession, devised by the eminent men who preside and 
practice in the courts of Massachusetts, and particularly in its refined capital, cannot be 
Misplaced in this work. It furnishes a precedent which may assist in the formation of sim- 
ilar institutions—-whilst it conveys the information necessary to comprehend the actual 
situation of those who aspire to—or exercise the profession of the law—in that great and 
wise community. Ed 
(Note.) The index is framed by the editor, rather to finish, than as being necessary to 
Matters so brief and inteliigible. The ‘ Amendments,” are in Italick. 
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tend tothe provision of a suitable dinner, and the expense thereof shall 
be assessed equally upon all the members of the Bar, who shall not, at 
least eight days previous to the meeting, give notice in writing to the Secre. 
tary of their intention not to attend the dinner, and shall be collected by the 
Treasurer in the same manner as the fines and other assessments. 

It shall also be the duty of said Standing Committee annually to appoint 
some person, at least six months before the meeting in September, to deliver 
an address to the Bar, at their annual meeting, on some subject relating to 
the profession. The hour and place of delivering said address shall be ap- 
pointed and notified by the President, and the same may be attended by all 
the members of the Bar, by the Justices of the several Courts of the United 
States and of this state, and by such other persons as the Standing Committee 
May invite. 


3. At the meeting in September, annually, there shall be chosen by ballot a 
committee of seven, to remain in office one year, and until others are chosen. 
From among their number they shall elect a President. At this meeting a 
Secretary shall be chosen for one year,.who shall also be Treasurer. The 
President shall preside at all meetings of the Bar, and at all meetings of the 
Committee. He shall convene special meetings of the Bar, whenever he shall 
think proper, or whenever thereto requested in writing by five or more mem- 
bers. He shall also call special meetings of the Committee, as often as occa- 
sion may require, by directing the Secretary to issue notifications therefor. He 
shall receive and lay before the Committee, or before the gentlemen of the Bar, 
at any meetings, such matters and communications as may appertain or be 
addressed to them respectively. In the absence of the President the duties 
appertaining to him shall devolve upon and be performed by the senior mem- 
ber of the Committee, who may be present. 


4. It shallbe the duty of the Secretary to attend ail meetings of the Com- 
mittee, and to keep a fair record of all their proceedings, and also constantly 
to attend all meetings of the bar, and to keep a record of their proceed- 
ings. He shall be the keeper of the records and the files, and shall net per- 
mit the same to be taken from his possession. He shall keep an account of 
all monies which he may receive in his capacity of Treasurer, and shall bold 
the same subject to the orders of the Standing Committee. It shall be his duty 
to demand and receive all fines and assessments, and if those which may be 
incurred or imposed, pursuant to these regulations, are not collected by him, 
he shall be accountable for the same himself, unless he shall state in writing 
to the President, that he has demanded the same, and that the gentlemen 
from whom the same are due, have refused or neglected to pay. 


5. fund shall be raised to be holden in trust for the relief of such mem- 
bers of the Bar, or their families, as by reason of reduced circumstances shall 
stand in need of assistance. And the mode of raising the same shall be as fol- 
lows. Every person on subscribing these rules (excepting such as are now 
members of the Bar, to whom it is earnestly recommended so to do) shall pay 
into the hands ofthe Secretary and Treasurer, for the use of this fund, a sum 
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not less than five dollars ; and at the annual meeting every member of the Bar 
shall contribute towards the said fund a sum not less than ene dollar. The 
investing and managing of said fund shall be confided to four persons as Trus- 
tees, who shall be chosen or removed from time to time by the Bar, as shall 
be found necessary: and the income of said fund shall be applied by the 
Standing Committee to the purposes aforesaid at their discretion—and said 
Trustees shall transfer the said trust property to their successors by such le- 
gal acts and conveyances, as may be sufficient for that purpose. ‘The said 
fund may also be increased by voluntary donations, and a book shall be kept 
by the Secretary and Treasurer, in which all such donations shall be recorded. 
And a distinct account shall be kept ofall monies received for the use of, and 
expended from, the said fund. 


6. Ali counsellors and attornies, who have been regularly admitted to prac- 
tise, and who now reside or usually practise in this county, may subscribe 
these rules at any time before the first day of August next. But after that 
day no person shall subscribe the same, unless upon being admitted, on the 
recommendation of this bar, to practise as an attorney in the Supreme Judicial 
Court, or by a special vote of the Standing Committee allowing such person to 
subscribe the said rules, and to become a member of the Bar. 

No person who has been admitted to practice in any other county of this 
commonwealth shall be considered a member of this Bar, nor allowed to sub- 
scribe these rules, until he shall have filed with the Secretary of this Bar a 
certificate of his having been so admitted, and shall have produced to the 
Standing Committee the recommendation of the Bar of the county, in which 
he shail have been so admitted. And any gentleman who has been admit- 
ted a pfrractitioner of any of the Judicial Courts in another state, and who has 
removed into this county with the intention of opening an office and of firace 
tising in the courts of the same, shall, frior.to his being recommended for ad- 
mission to a like degree in the courts of this commonwealth, firoduce the ev- 
idence of his having studied one year in the office of a counsellor within 
this county, in addition to the frroduction of such evidence of classical and piro- 
fessional study and ef moral character as by existing regulations is required 
from candidates for admission originally to the courts within this county.” 

(Records Sept. 5, 1820.) 


7. No costs shall be demanded, nor continuance claimed for any amend- 
ment of a writ or declaration, whichis authorized by law, or permitted by the 
Court, provided it be made at the first term of the Court, at which the action 
is commenced, or in cases of demurrer by consent, at the first term of the 
Supreme Judicial Court. 


8. No member of the bar shall have his office in the same apartment with 
justices of the peace, who try causes, or with deputy sheriffs, or constables, 
‘or any person authorised to serve legal process; and no gentleman, who 
so keeps his office, shall be recommended for admission to the Supreme 
Court, or to the Boston Court of Common Plicas, And if any practitioner of 
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the Supreme Court, or of the Boston Court of Common Pleas, shall so keep 
his office, his name shall be erased from the Bar-book, and the President shall 
give notice thereof to the Courts respectively. 


9. It is considered improper and dishonourable, and tending greatly to the 
prejudice not only of practitioners at this Bar, but of the public, for any per- 
son, who is not aregularly admitted practitioner at the same, or at some other 
bar in this state, to commence any action before any justice of the peace, or 
in the Boston Court of Common Pleas, or Supreme Judicial Court, District 
or Circuit Court, and no gentleman of the Bar, shall, upon any terms, nor 
under aay circumstances whatever, assume the care of such action ; nor shall 
any gentleman of this Bar, upon any terms, nor under any circumstances, be 
in any manner connected in his professional practice with any person who is 
not, as aforesaid, a regularly admitted practitioner. Nor shajl any gentleman 
assume the care of any action originated in this county by a person practising 
therein, not having subscribed these rules, unless such person, being a regu- 
larly admitted attorney of the Boston Court of Common Pleas, and not having 
been refused a recommendation for admission to the Supreme Judicial Court, 
or otherwise censured by a vote of the Bar, shall in writing, in a book to be 
kept for that purpose by the Secretary, have declared his assent to these 
rules, and engaged to observe the same. Nor shall any gentleman advise or 
consult, or be in any manner associated in any case whatever with any person 
practising in this county, who shall not have subscribed these rules, except- 
ing such attornies as aforesaid of the Boston Court of Common Pleas. 


10. Zaking into consideration that the rules of the Supreme Judicial Court 
require that nine years, at least, should have been passed in literary and pro- 
fessional pursuits, to qualify a man for admission to that Court as an attorney 
thereof, and two years practice therein as an attorney, to qualify him for ad- 
mission as a counsellor thereof, and also that those who take upon themselves 
to perform professional duties are, and ought to be, holden in law and in 
honour to indemnify their clients for all losses or damages which are occa- 
sioned by negligence or want of professional knowledge; and lastly, that the 
members of the profession are never applied to, if the party can obtain, 
without their agency, the rights which the laws of the land secure to him ;— 

We the subscribers, members of the Bar in the county of Suffolk, establish 
the following rates of compensation and fees as the lowest, which we can 
reasonably and honourably receive ; and we bind ourselves not to receive less 
fees or compensation than are herein expressed, nor any commutation or sub- 
stitute therefor, viz. 


ADVICE OR CONSULTATION. 


For advising when the property in dispute exceeds 100 dollars, and does not exceed 500 
dollars, not lessthan  . : ‘ ; ‘ $4 


For advising when the property exceeds 500 dollars, not less than ° , 3 


DRAFTING OF LEGAL INSTRUMENTS, 


The compensations in these cases do not admit of any precise rule. The service to be 
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corspencated is compounded of professional advice and knowledge, and the labour of ap- 
plying them in writing to each particular case. 


LETTERS BEFORE SUIT, 


For a letter demanding payment, under 500 dollars ; ; ‘ ; S 
Above 500 dollars ° ‘ : 


G2 6 


writs, &c. ADVISING AND COMMENCING THE ACTION. 


W here the demand or cause of action does not exceed 100 dollars ° ; $3 
Where the demand or cause of action exceeds 100 dollars, and not 500 dollars 4 
Where the demand or cause of action exceeds 500 dollars ‘ : 5 


TRUSTEE PROCESS, ADVISING, &c. 


One dollar in addition to each of the sums chargeable as above for common writs, that 
is, four, five, and six dollars, instead of three, four, and five. 

These charges are to be made when the action is settled before entry, and are to be paid 
together with the sherift’s fees. : 

In addition to these charges the plaintiff’s attorney or counsellor will charge his fees for 
advice, if the case be such as to authorise such charge to the plaintiff. 


FELS IN THE COURT OF COMMON PLEAS. 


FOR PLAINTIFF’S COUNSEL OR ATTORNEY. 


If he prevails, the counsel or attorney is to charge the plaintiff with the bill of costs 
and give him credit for it, if it ke received from the defendant, or on execution. 

He is also to charge the fees for arguing the cause, if argued eitherto the Court or Jury. 

If the plaintiff does not prevail in the suit, his counsel or attorney is to charge the writ 
according to the rates before stated, and all sums of money paid for the plaintiff in carry- 
ing on the suit. He is also to charge a term fee for each term. 





In cases not exceeding 100 dollars ; ‘ 4, : ° : $3 
- exceeding 100 and not exceeding 500 dollars’. , é ; 4 
- exceeding 500 dollars. ; : ° : ‘ . 5 





If the cause be argued to the Court or Jury, the arguing fee is to be charged for the 
term at which the argument took place, instead of the term fee. 

In cases, where several actions are brought on one and the same title, or on the same 
policy of assurance, or other like cases, in which a// are governed by the decision of one, 
or more, either term fees or half term fees may be charged at discretion, in such actions 
as are not tried or argued. 


FOR DEFENDANT'S COUNSEL OR ATTORNEY. 


Where the defendant prevails, his counsel or attorney is to charge the bill of costs reco- 
vered against the plaintiff, and in addition thereto, term fees as before stated, excepting 
the term when the cause is argued to the Court or Jury, when the arguing fee is to be 
charged instead of a term fee. 

But when the costs cannot be obtained of the plaintiff, the defendant’s counsel may 
charge either the bill of costs and arguing fee only, or the term fees and arguing fee only, 
at his option. 

If the defendant does not prevail, his counsel or attorney is to charge him term fees, 
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as aforesaid, for each term. If the cause be argued, the arguing fee is to be substitated 
for the term fee at the term when the argument is had. 


For arguing a cause in the Common Plees, not less than ‘ . ° $10 
For trustee’s answer, &c. where he has no effects : P 5 3 
Where he has effects exceeding 100 dollars ‘ . , ° . 5 
For a surrender of principal by bail, &c. ° . . ° . 3 


SUPREME JUDICIAL COURT. 


TOR PLAINTIFF'S COUNSEL OR ATTORNEY, 


When the plaintiff prevails, the counsel or attorney is to charge the bills of costs in the 
Court of Common Pleas, and in the Supreme Court, and fees of arguing to the Court or 
Jury, or both, as the case may be. 

When the plaintiff does not prevail, the counsel or attorney is to charge the sums paid 
in the prosecution of the suit, and term fees, double the amount chargeable as term fees 
in the Common Pleas, and also the fees of arguing the cause either to the Court or Jury, 


or both, as the case may be. 


DEFENDANT'S COUNSEL OR ATTORNEY. 


When the defendant prevails, the counsel or attorney is to charge the bill of costs and 
the fees for arguing the cause to the Court or Jury, or both, as the case may be, and term 
fees double the amount chargeable in the Court of Common Pleas. 

When the costs cannot be obtained from the plaintiff, the defendant’s counsel may 
charge the bill of costs and arguing fee only, or the term fees and arguing fee only, at 


his discretion. 
When the defendant does not prevail, the counsel or attorney is to charge term fees 


double the amount chargeable as term fees in the Common Pleas, and instead of term 
fee, the fees of arguing at the term when argument is had. 


For arguing a cause to the Jury in the Supreme Judicial Court, for plaintiff or defendant, 


notlessthan. ‘ ° . ° ° , . . $20 
For arguing a question to the Court, for plaintiff or defendant, not less than 20 


But when the matter in dispute does not exceed $100 in value, the counsel shall charge 
for arguing the cause, what they shall deem a reasonable compensation. 


For divorce ; , ' ° ‘ ° ‘ Not less than 
For naturalization . ’ : ; , , $20, exclusive 
For process of partition : . , : ° . of clerk’s dues. 


DISTRICT AND CIRCUIT COURTS. 


The fees are to be the same in all respects as in the Supreme Judicial Court, with such 
additions thereto as the peculiar practice of these Courts may make proper in the opinion 
of gentlemen who may practise therein. 


REFERENCES, &c. 


In all arbitrations, and in references entered into in the Supreme Judicial Court and 
Court of Common Pleas, and rules entered into before a justice of the peace, the compen- 
sation is to be regulated according to the rate of fees established as to the Courts of Com- 
mon Pleas and the Supreme Court, as to arguing case; and for the advice and preparation 
for the hearing, a reasonable charge to be made according to the spirit of these rules. 
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After the term when a cause is referred, and before the term when the report is made, 


the counsel or attorney of the plaintiff, and the counsel or the attorney of the defendant, 


shall charge half term fees only. 


COLLECTING MONEY, 


For attention and responsibility of the attorney or counsel in effecting a settlement with 
the debtor before judgment, and obtaining the money due, or for obtaining execution and 
committing the same to a proper officer, and receiving the money from him or from th 
debtor, and paying the same over to the creditor, when the amount does not exceed 
thousand dollars, 2a commission of two and one half per cent is to be charged, aud 
every hundred dollars above one thousand dollars, a commission of one dollar. 

When mortgaged premises are sued for, and the money is paid, the like rate of 
mission is to be charged; but if the demandant receives his writ to take possess 
when the judgment recovered is to be satisfied by a levy on real estate, a reasonabi: 
pensation shall be charged and received. 

If the plaintiff thinks fit to take the execution from the attorney or counsel, an 
poses of the same himself, he shall be charged and required to pay the same percent : 
if the attorney had collected the money, or done other duty as to the execut 
would entitle him to a commission, according to the foregoing provisions. 

Where money is collected for a client, who lives out of the Commonwealth, ac 
sion of three per cent shall be charged to him upon the amount received 

When the plaintiff cannot obtain any benefit from his suit, the counsel or attorne: 
charge the bill of costs only. 


These rules are intended to establish the lowest compensation; and not to restrict ges 
tlemen from taking higher compensation in cases of difficulty or magnitude; and these 
rules are not to apply to cases not exceeding twenty dollars. 


11. Every gentleman of the Bar shall attend every meeting of the Bar, 
which may be duly notified; and every gentleman, who is absent from any 
meeting, shall forfeit and pay to the Treasurer one dollar, unless absent from 
town, or confined by sickness, and this shall be stated in writing by such ab- 
sent member to the Treasurer. Notice shall be given of every meeting of 
the Bar by a written or printed notification to be left at the office of every 


member of the Bar, one day before the meeting. 


12. No gentleman shall enter, or cause his name to be entered on the 
docket, or.be considered as counsel for the plaintiff or defendant, or trustee 
in any action, unless there shall have been an application to him personally or 
by writing, or by some person who may have been duly and expressly authori- 
sed by the party to retain counsel in the action, or unless he is retained by 
the party as counsel in all cases. 


13. Zhe sum which every student shall be required to pay for his law edu- 
cation, shall be at the rate of five hundred dollars for three years, one third 
part thereof to be paid, or satisfactorily secured to be paid, at the expiration 
of each year. 

And every student shall be holden to pay at the rate of five hundred dollars 
for any portion of three years. Every student, whose term of study Is more that 
three years, shall pay at the same rate of five hundred dollars for three years, 
and shall pay at the end of each year, or secure the payment of the sum due. 
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14. Whenever any gentleman shall intend to be proposed for admission as 
an attorney of the Boston Court of Common Pleas, he shall give notice thereof 
to the Secretary, at least ten days before the first week of the term in which 
he proposes to be admitted, which notice the Secretary shall lay before the 
Committee, and shall also hand the same to the Clerk of the Court. And if 
the Committce are satisfied that such gentleman has strictly conformed to 
the rules of the Bar, and that his moral character is fair, the Committee 
shall give him a certificate of his title to be recommended for admission ac- 
cordingly to the Boston Court of Common Pleas. Upon refusal of such cer- 
tificate the candidate may appeal to the Bar. All students, on their admis- 
sion to the Bar, shall pay to the Secretary of the Bar a fee of three dollars, 
to be appropriated towards the expenses of the Bar. And any gentleman, 
who shall receive a student into his office, shall, at the time of his commen- 
cing his studies, furnish him with a copy of the Bar-rules. 

The qualifications for recommendation by the Committee of the Bar for ad- 
mission to the Boston Court of Common Pleas shall be the following.—The ap- 
plicant shall have been graduated at some university, and shall have diligently 
studied law three years in the office of a counsellor in the Supreme Judicial 
Court of this state, (the professor of law at Cambridge is considered as such 
counsellor) and the last of said years in the county of Suffolk, and shall pro- 
duce a certificate of these facts, and that he is of good moral character. “And 
any fierson having a liberal education anda regular degree as aforesaid who 
shall afterwards have commenced and pursued the study of the law in any other 
state in the office of a counsellor of the highest Judicial Court of such state 
for two years, and afterwards shall pursue the study of the law in the office 
of a counsellor of the Supreme Judicial Court of this state residing within the 
county of Suffolk for one year, shall be entitled to a recommendation by the 
committee of the Bar for admission to the Boston Court of Common Pleas, on 
froducing certificates of these facts and that he is of good moral character.” 

(Records, Sept. 5, 1820.} 

Or 2d. If the applicant shall not have been graduated at some university, 
he shall have had a good school education, equivalent to such education as 
would qualify him for admission at Harvard University in the freshman class ; 
and he shall have devoted four years to the study of such sciences and litera- 
ture as are the subjects of instruction at the university, and shall have studied 
law three years besides in the office of a counsellor as aforesaid, and shall be 
certified to have so done, and to be of good moral charcter. 

Or 3d. The applicant shall have such school education as afuresaid, and 
shall have devoted two years to scientific and literary attainments, and shall 
have diligently studied in the office of a counsellor five years besides, and 
shall be certified so to have done, and that he is of good moral character. 

And the Committee of the Bar may, if they see fit, require of any applicant, 
who has not been graduated at some university, to submit toan examination 
before said Committee, as to his scientific, literary, classical and legal attain- 
ments. 


15. (1) Meetings of the Bur for the furfrose of acting ufion the afiplications 


(1) The original article repealed, and the following substituted 
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of gentlemen who may desire a recommendation for admission to the Sufireme 
Judicial Court, shall be holden on such day in the first week in October and 
in the last weekin February respectively as the frresident shall appoint. And 
whenever any gentleman shall intend to be frofiosed, for admission as afvre- 
said. he shall give notice thereof to the Committee of the Bar at least fourteen 
days before the session of the court at which he is to be frrofiosed, and ai least 
seven days before the said first week in October or of the said last weck in 
february as the case may be, and if the Committee are satisfied that such 
gentleman has strictly conformed to the rules of the Bar, and that his moral 
character is fair, the Committee shall certify his title to a recommendation of 
the Bar for admission to the S J. C. to be acted upon by the Bar at either of 
the said meetings. And no other meeting shail be called for the sole frurfiose of 
considering such afifilications, unless the Standing Committee shall be of opiin- 
ion, that from some fieculiar circumstances the apfifilicants are entitled to such 
indulgence.” (Records, Feb. 24, 1821.) 


16. Wo gentleman shall have more than three students in his office at the 
same time. And every gentleman, who shall in future receive any student 
into his office, shall give to the Secretary in writing the name of such student 
and the time of the commencement of his studics, and the time when, and 
the university or college at which such student was graduated, ifat any; and 
if the student be nota graduate of any university or college, the gentleman 
proposing to receive such student shall fully state all facts astothe nature of 
his education: all which shall be laid before the Committee of the Bar at the 
next ensuing meeting ; and unless such student be then approved by the Com- 
mittee, apd shall be so recorded in the Bar-book by the Secretary, he shall 
not be considered as a student within the meaning of these provisions. 


17. And no gentleman, who has been a student in any other county of the 
Commonwealth, shall be received into any office in this county as a student, 
unless he shali produce to the gentleman, into whose office he comes, satis- 
factory certificates or evidence of his having been regularly admitted a student 
in the county from which he came, and that he sustainsa good moral charac- 
ter. These certificates or evidence, shall be handed by him to the Secre- 
tary within thirty days next following, and the same shall be recorded in the 
Bar-book by the Secretary. 


18. Vo student shall commence or defend any action, or do any professional 
business whatever on his own account. 


19. Zhe standing rules and regulations shall be entered in the Bar-book, 
subscribed by every member of the Bar, and no person shall be considered 
or treated as a member of the Bar until he has,subscribed the same ; and every 
gentleman of the Bar shall be bound in honour to give notice in writing to the 
President of any transgression or breach of these rules by any gentleman 
belonging to the profession. 

No person shall be recommended by the Committee for admission to prac- 
tise as an attorney at the Boston Court of Common Pleas, until he shall have 


~.o 
(~ 


j 


ae, a 




















562 [1821, 2.] MASSACHUSETTS. sratTE LAW, AND REGULATIONS, 


in writing declared his assent to the Bar-rules, and his determination to adhere 
to the same. 


20. Ali controversies or complaints concerning the breach of any of these 
rules shall be submitted tu the Committee, whose decision thereon shall be 
final. 


21. .4 Committee of seven shall be appointed annually to inquire on come 
plaint of any member of the Bar, or other notice, of malpractice or infringe- 
ment of the standing rules of the Bar, or of any unfair, oppressive, dishonoura- 
ble, or illegal practices, and to present the same either to the Standing com- 
mittee, or to some other sufficient tribunal. 


22. Wo person shall receive a recommendation to the Supreme Judicial 
Court until 2 years after he shall have declared his assent to these rules and 
regulations, as provided in 9th article, or have subscribed those in force prior 
to these ; nor shall any person receive a recommendation to the Supreme 
Court, who shall have practised otherwise than as these rules and regulations 
require. 


23. Somuch of these rules and regulations as respects fees and compen- 
sations, excepting as to students, shall be printed on sheets of paper, with 
the names of those members, who have subscribed the same, and one of these 
sheets shall be put up in some conspicuous place in the office of every attor- 
ney and counsellor of the Supreme Judicial Court, and of the Boston Court 
of Common Pleas, to the end that every gentleman may show to his clients, if 
there be any occasion so to do, the rules by which his practice is to be gov- 
erned. 


24. This association, considering the great convenience and public benefit, 
which will result from the trial of civil actions under twenty dollars before 
one respectable magistrate, do hereby recommend to all members of the Bar 
to commence all such actions before the Justice of the Town Court. 
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INDEX 


To the Rugs of the bar of the Country or Surrok. See p. 553. 
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